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[Volumes 1 to 6.] 

ABATEMENT AND SURVIVAL. 

1. When Looal Statutes in Respect to, have no AppUoatlon to Ac- 

tion. — LocaJ State statutes in respect to abatement and sur- 
vival of actions have no application to an action depending 
solely upon a statute of the United States. Imperial Film 
Exchange v. General Film Co., 244 F., 987. 6 — 1046 

2. Same — When no Federal Statute Regulates, Common Law Must 

he Looked to.— Where there is no Federal statute, either pre- 
venting or permitting the survival of an action depending 
solely on a Federal law, the rules of common law, which in- 
clude judicial opinions, even the most modern, on points not 
regulated by statute, must be looked to, to determine whether 
the action survives. 76. 6—1046 

3. Same — Action for damages, under Sherman Law, Survives Death 

of Party injured. — An action for treble damages, brought 
under the Sherman Law, section 7, based on combina- 
tions in restraint of trade, survives the death of the person 
or dissolution of a corporation injured, being an action for 
injuries to property, which might have been assigned; the 
modem rule being in favor of assignment of actions, and tort 
actions for injuries to property which were assignable sur- 
viving.— /6. 6 — 1046 

See also Statutes, 88. 

ACCORD AND SATISFACTION. See Actions and Defenses, 168. 
ACQUISITION OF PROPERTY. See Combinations, etc., 178-181. 
ACTIONS AND DEFENSES. 


I. Actions. 

I. By private parties . 

1. Private Individual can not Sue in Equity under the Statute- 
Remedy at Law. — The Sherman Law confers no right upon a 
private Individual to sue in equity for the restraint of the 
acts forbidden by such statute, an action at law for damages 
being the only remedy provided for private persons, and the 
right to bring suits in equity being vested in the district 
attorneys of the United States. Pidcock v. Harrington, 64 F. t 
821. „ 1 — 377 

05826*— 18 1 
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2. The Only Remedy to Private Party is a Suit for Damages. — Under 

the Sherman Law, the only remedy given to any other party 
than the United States, is a suit for three-fold damages, 
costs, and attorney’s fees. Qulf, C. & 8 . F. Ry. Co . v. Miami 
8. 8 . Co., 86 F., 407. 1—823 

3. Remedy, Action for Damages — No Recourse in Equity. — The Sher- 

man Law does not authorize a court of equity to entertain a 
bill by a private party to enforce its provisions, his remedy 
being by an action at law for damages. Southern Ind . Exp. 
Co. v. U. 8. Exp. Co., 88 F., 659. 1—862 

[A private party may now maintain suit for an injunction 
under section 16 of the Clayton Law.] 

4. A municipal corporation engaged in operating water, lighting, 

or similar plants, from which a revenue is derived, is, in rela- 
tion to such matters, a business corporation and may maintain 
an action under section 7 of the Sherman Law for injury to 
its “business” by reason of a combination or conspiracy in 
restraint of interstate trade or commerce made unlawful by 
such act. City of Atlanta v. Chattanooga Foundry d Pipe 
Works , 127 F., 23. 2—299 

5. Bringing in Non-Residents. — The authority given by section 5 

of the Sherman Law to bring in non-residents of the district 
can not be availed of in private suits, and the court can 
acquire no jurisdiction over them. Greer, Mills d Co. v. 
Stoller , 77 F., 1. 1—620 

6. Right of Action for Damages. — A contract or combination in 

restraint of interstate commerce, prohibited .by the Sherman 
Law, is not merely illegal in the sense that it is not enforce- 
able, but is per se unlawful, and one who is harmed in his 
business or property by such a contract or combination has 
suffered a legal injury, within the meaning of section 7 of 
the law, and is by such section given a right of action there- 
for. Wheeter-Stenzel Co. v. Naif l Window Class Jobbers' 
Ass'n , 152 F., 847. 9—222 

7. Private Suits for Damages. — Under the express terms of the 

Sherman Law, one injured in business or property by another 
through a combination or conspiracy to restrain or monopolize 
Interstate trade may sue for his damage. Ware-Kramer To- 
bacco Co. v. American Tobacco Co ., 180 F., 165. 3 — 787 

3. liability to Private Citizen. — By violating a criminal or penal 
statute one does not render himself liable to a private citizen 
unless the unlawful conduct is the proximate cause of, or 
results in, some special injury to such citizen’s business or 
property. Ware-Kramer Tobacco Co. v. American Tobacco 
Co., 180 F., 165. 3—786 

9. When Private Party Entitled to Injunctive Relief. — A private 
party, who has sustained special injury by a violation of the 
Sherman Law, may sue in a Federal Court for injunction 
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under the general equity Jurisdiction of the court, where, by 
reason of diversity of citizenship of the parties, the court has 
Jurisdiction of the suit. Bigelow v. Calumet d Heola Mining 
Co., 155 F., 877. 3-305 

10. For Scouring Stock, with Voting Power, as Pledge for Loan, and 

not then Engaging in Business. — A complaint to recover dam- 
ages under the Sherman Law oharged that defendants com- 
bined and conspired to prevent plaintiff from engaging in 
business and in interstate commerce, and induced S., who 
was a majority stockholder in plaintiff corporation, to accept 
a loan from defendant company and pledge as security a ma- 
jority of plaintiff’s capital stock with the absolute voting 
power; that defendant used such power to elect directors 
favorable to carrying out the object of the conspiracy, which 
defendant did by voting that plaintiff should not engage in 
business— the complaint stated a conspiracy in restraint of 
interstate trade and commerce in violation of the act. Penny. 
Sugar Ref. Co. v. American Sugar Ref. Co., 166 F., 261. 

3—562 

11. For Conspiring to Ruin Competitor Through Corporations Se- 

cretly Controlled. — A petition to recover three-fold damages 
for injury to plaintiff’s business in interstate and foreign 
commerce, under the Sherman Law, states a cause of action, 
where it alleges that plaintiff was a manufacturer of tobacco 
which it sold in interstate and foreign commerce, and facts 
showing that defendants conspired to render its business 
unprofitable and ruin and destroy the same through com- 
peting corporations, which they secretly controlled, by en- 
ticing away its workmen, by compelling it to pay more than 
the normal price for leaf tobacco, and to adopt unnecessary 
and expensive means to sell its products, and that such con- 
spiracy was carried out to the damage of plaintiff in a sum 
stated; such acts constituting both a conspiracy to restrain 
interstate commerce and an attempt to monopolize the same, 
in violation of sections 1 and 2 of the act People's Tobacco 
Co. v. American Tobacco Co., 170 F., 408. 3 — 678 

12. For Combining to Inorease Price of Coal and Cost of Transporta- 

tion. — A complaint in an action to recover treble damages 
under Sherman Law, which alleges a combination and con- 
spiracy between defendant and other Interstate railroad com- 
panies to restrain and monopolize Interstate commerce in 
anthracite coal in violation of sections 1 and 2 of the act, 
which, as alleged, was carried into effect (1) by increasing 
the price of coal at the mines, through ownership by the con- 
spirators of the coal companies, and (2) by increasing the 
charge for transportation of coal to New York, so that the 
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two together exceeded the tide-water price, and which con- 
tains a sufficient allegation of damage to plaintiff in his busi- 
ness as a coal dealer, states a cause of action under the act 
which is within the jurisdiction of a circuit court the gist of 
the action being the unlawful conspiracy, and the fact that 
one of the means for carryng it into effect was an Increase in 
freight rates, the reasonableness of which per se must first be 
determined under the provisions of Interstate Commerce Act, 
by the Interstate Commerce Commission, not constituting any 
ground for depriving plaintiff of the right of action expressly 
given by the Sherman Law. Meeker v. Lehigh VaUey R. R. 
Co., 183 F., 551. 3 — 978 

13. Ho Eight of Action for Preventing the Embarking in Business. — 

The Sherman Law, authorizing recovery of treble damages, 
accruing through an unlawful combination in restraint of 
interstate and foreign commerce, gives no right of action to 
one who is not deprived of his existing profits, trade, or com- 
merce by the formation or action of an unlawful combination 
or monopoly, but is merely prevented from embarking on a 
new enterprise by the threatening aspect of an already exist- 
ing monopoly or combination. American Banana Co. v. United 
Fruit Co., 160 F., 188. 8—378 

14. Same— Acts in Foreign Countries.— That the banana market of 

Central America or some portions thereof has been closed to 
plaintiff because defendant offered higher prices to producers 
than did anyone else, and so obtained long-term contracts for 
the exclusive purchase of the producers' product, did not 
constitute a violation of the Sherman Law prohibiting com- 
binations, monopolies, etc. 76. 3 — 879 

15. Same — Enticement of Employees. — That defendant had enticed 

or sought to entice away plaintiff's employees and to oppress 
such of defendant’s own employees as presumed to buy stock 
in plaintiff company, its business rival, did not of itself con- 
stitute a violation of the Sherman Law, prohibiting combina- 
tions and monopolies, so as to entitle plaintiff to recover 
damages on that ground alone. Ib. 3—379 

16. Immaterial Whether Eestraint be Eeasonable or Unreasonable. — 

In an action to recover treble damages caused by an unlawful 
combination in restraint of foreign commerce, in violation of 
the Sherman Law, whether the restraint of trade caused by 
the combination was reasonable or unreasonable, was imma- 
terial. Thomsen v. Union Castle Mail 8. 8. Co., 166 F., 253. 
(Contra. See 17. 8. v. Standard Oil Co., 221 U. S., 1.) 3—551 

17 . Same— Where a combination in restraint of foreign oommeree, 

in violation of the Sherman Law, was put in operation in the 
United States and affected her foreign commerce, it was not 
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material to a suit by a person injured thereby that It was 
formed in a foreign country. 76. 8 — 661 

IS. Same— Where a combination in restraint of foreign eommeroe 
was continuing, it was not material to plaintiffs right to 
recover treble damages sustained thereby, under the Sherman 
Law, whether the combination was entered into before or 
after plaintiffs commenced business, it being equally unlawful 
to prevent a person from engaging in business as to drive a 
person out of business. 7b. 8—661 

IS. Por Damages, Evidence Sufficient to Submit Case to Jury. — In an 
action by a private individual to recover threefold damages, 
authorized by section 7 of the Sherman Law, against an al- 
leged combination of coal dealers in a city, engaged in inter- 
state commerce, to force plaintiff out of business and Into 
bankruptcy, which they were successful in doing, evidence 
held to entitle plaintiff to submission to the jury of the ques- 
tion whether a combination and conspiracy among defendants 
existed, whether they maintained a secret organization to 
keep up prices and to boycott dealers who did not enter the 
organization, and whether plaintiff was Injured as the result 
of such conspiracy. Hale v. Hatch d North Coal Co ., 204 F M 
435. S— 160 

80. Suit to Enjoin, under Sherman Law, Maintained only at Suit of 

United States, and by New Tork ujider State Law, and not 
by Private Party. — Though an agreement between members of 
certain carpenters' and woodworkers' unions binding their 
members not to work with building trim manufactured in non- 
union factories was in restraint of trade, and in violation of 
the Sherman Law and General Business Law of New Tork, 
section 340, prohibiting such agreements, a suit to enjoin the 
enforcement thereof could be maintained only at the instance 
of the United States or the State of New York, and not by a 
third person injured thereby. Paine Lumber Co. v. Neal, 
212 F., 266. S — 442 

81. Same— Private Party ean not Maintain Suit to Restrain under 

New Tork Law unless Affected Injuriously.— Though an agree* 
ment between certain carpenters' and woodworkers’ unions 
to refuse to use building trim manufactured in non-union fac- 
tories was in restraint of trade and constitutes a misdemeanor 
in violation of Penal Law of New Tork, article 64, section 680, 
subdivision 6, prohibiting a conspiracy to commit acts injuri- 
ous to trade or commerce, a private individual was not entitled 
to a suit to restrain the enforcement of such agreement, in 
the absence of proof that it was aimed at or affected him in- 
juriously as distinguished from the general public. 7b. 
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88. Private Party to Maintain Suit to Bestrain, under Shaman Law, 
mutt have been direct object of Unlawful Agreement. — The 
carrying out of an agreement in violation of the Sherman 
Law, or otherwise in restraint of trade, will not be enjoined 
at the suit of a private party, not shown to have been the 
direct* object of such agreement or to have suffered special 
damages. Paine Lumber Co . v. Neal , 214 F., 83. 5 — 446 

83. Private Party may not Maintain Action to Enforoe the Sherman 
Law, unless he can show a Special Damage to Himself. — A 
private individual may not maintain an action to enforce gen- 
erally the provisions of the Sherman Law ; but, in order to 
rely upon its provisions, an individual must base his cause 
of action upon its violation, and show a special damage to 
himself arising from such violation not suffered by the gen- 
eral public. Union Pacific Railroad Co . v. Frank, 226 F., 911. 

5 — 922 

24. Labor Organization, although Unincorporated, an Association 
under 8 7 of the Sherman Law. — In the Shennan Law, $ 8, 
providing that the word 44 person ” or 44 persons,” wherever 
used in the act, shall be deemed to include corporations and 
associations existing under or authorized by the laws of 
either the United States, the laws of any of the Territories, 
the laws of any State, or the laws of any foreign country, the 
word 44 associates ” includes unincorporated associations, 
such as labor organizations recognized by Federal and State 
legislation as lawful, and such an organization may be sued 
by its name, under section 7, by one injured in his business 
or property by its action in violation of the provisions of the 
act. Dowd v. United Mine Workers of America, 235 F., 6. 

6— 657 

83. Same — Party Preparing to Engage in Interstate Commerce and 
Prevented by Unlawful Acts, may Maintain Aotion. — That a 
plaintiff, at the time of the alleged unlawful acts of defend- 
ants, was not actually engaged in Interstate commerce, does 
not deprive him of a right of action, where he was preparing 
to so engage and was prevented by the wrongful acts of 
defendants. lb. 6—657 

36. Subscribers may maintain, against telephone company, to oom- 
pel service, where service is prevented by a strike.— The 
Judicial Code, section 37, authorizing the dismissal of a suit 
in the Federal court if it should appear that it does not 
properly involve a dispute within the jurisdiction of the 
court, or that parties have been collusively made or joined 
for the purpose of giving the court jurisdiction, does not 
deprive the Federal court of jurisdiction over a suit by the 
subscribers of an interstate telephone company whose em- 
ployees were oh a strike, to compel the company to furnish 
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service it had contracted to furnish, though the parties 
thereto were friendly antagonists, and the telephone company 
was willing to have the controversy submitted to the Federal 
court, since the collusion which deprives the court of jurisdic- 
tion is not an agreement between the parties that an existing 
dispute cognizable in the Federal courts shall be brought 
there, but an agreement so to adjust the situation as to clothe 
the court with an apparent jurisdiction which it otherwise 
would not have. Stephens v. Ohio State Telephone Co ., 240 F., 
76K 8 — 929 

27. Same — Several subscribers may maintain suit to compel service, 
' although each has adequate remedy at law. — Under section 

267, Judicial Code, providing that suits in equity shall not 
be maintained in the Federal courts where a plain, adequate, 
and complete remedy may be had at law, the fact that each 
one of a large number of subscribers of an Interstate tele- 
phone company might have an adequate remedy at law for 
the Interruption of the service which he contracted for does 
not prevent a suit by several subscribers, on behalf of all, to 
compel a restoration of the service, since, while the several 
actions at law were being tried, the suspension of service 
would continue, and might reach the proportions of a public 
calamity. /&. 6 — 930 

2. By stockholders . 

28. Action by Stockholder for Injury to Corporation. — The declara- 

tion alleged that the T. Telegraph Co., In which plaintiff was 
a stockholder, was organized to operate an independent sys- 
tem throughout the United States, after which the defend- 
ant company secured control of the T. Co. by the purchase 
of its stock, to prevent competition in Interstate telephone 
traffic, which it had planned to carry on. Defendant since 
so managed the T. Co. as not to develop Its business, but to 
prevent It from doing business, and suppressed competition, 
until the T. Co. was forced into the hands of a receiver. By 
such control defendant had monopolized interstate telephone 
commerce, and thereby rendered worthless plaintiff's stock 
in the T. Co., which prior thereto had been worth $15 a 
share. On demurrer , held, an Injury to the corporation, and 
not to the stockholders of the T. Co., and that plaintiff could 
not therefore sue in his own name to recover treble damages 
under the Sherman Law, giving a right to recover three- 
fold damages to any person who shall be injured in his 
business or property by any other person or corporation 
by reason of anything forbidden or declared to be unlawful 
by such act Ames v. American TeL d Tel. Co * 166 F., 822. 

8—588 
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2& Same— Beeeiven May Sue for Injury to Corporation.— Where 
a corporation is in the hands of a receiver, an action for 
injuries to the corporation should be prosecuted by him for 
the benefit of the corporation’s creditors. /&. 8—682 

SO. Injury to Corporation— Eight of Stockholders to Sue for Dam- 
ages. — The Sherman Law, which provides that 44 any per- 
son who shall be injured in his business or property by 
any other person or corporation by reason of anything 
forbidden or declared to be unlawful by this act may sue 
therefor in any circuit court of the United States * • • 
and shall recover threefold the damages by him sustained,” 
does not give a right of action to a stockholder or creditor 
of a corporation by reason of a combination or conspiracy 
alleged to have been In violation of the act and to have 
caused the bankruptcy of the corporation, resulting in the 
loss of plaintiffs stock or debt; the right of action in such 
case being in the corporation or its trustee in bankruptcy. 
Loeb v. Eastman Kodak Co ., 183 F., 709. 3—082 

31. Suit by Stockholder.— A stockholder of a corporation may sue 

in a Federal court to restrain another corporation which 
has obtained control of a majority of Its stock from voting 
the same for the purpose of electing its own directors and 
eliminating competition between the two companies in 
alleged violation of law and to the irreparable injury of 
complainant as a stockholder, although the bill does not 
show a formal demand upon the directors to bring the suit 
as provided by equity rule 94, even conceding that the right 
of action is in fact that of the corporation, where the alle- 
gations prima fade negative collusion and fairly show that 
such demand would have been unavailing. Bigelow v. Calu- 
met A Hccla Mining Co., 155 F., 879. 3 — 308 

32. Same— Special Injury to Complainant— A Bill by a Stockholder 

of a Corporation, who is also an officer and director, to en- 
join the voting of stock by another corporation for the 
alleged purpose of changing the management in its own in- 
terest and creating an illegal monopoly to the detriment of 
the minority stockholders, shows such a special interest in 
complainant as distinct from the public and such threatened 
irreparable injury to his rights as to justify the granting .of 
a preliminary injunction. Ib. 3—310 

88. Same— Preliminary Injunction— Grounds— 1 The Bill of a Stock- 
holder and supporting affidavits; held, to make a showing 
whidi entitled him to a preliminary injunction to restrain 
defendant from voting stock to change the officers and man- 
agement of the corporation pending a hearing on the merits. 
Ib. 3-312 



B7 FASHES TO THE OOlCBZNATiOK. 0 

Index— Digest 

34. Minority Stockholder can not Maintain, for Damages, under 

the Sherman Law.— Minority stockholders can not maintain 
a suit in equity under the Sherman Law to recover three- 
fold damages in the right of the corporation for a violation 
of the act Corey v. Independent lee Co ., 207 F., 461. 5 — 834 

35. Former Officer can not Maintain for Damages under the Sher- 

man Law. — Plaintiffs having no right of property in the 
offices of a corporation which they had previously held, the 
election of others thereto, even if an act unlawful, because 
done in pursuance and furtherance of a combination, con- 
spiracy, or an attempt to monopolize, obnoxious to the Sher- 
man Law, does not bring them within section 7 of that act 
giving a right of action to any person injured in his busi- 
ness or property by another by reason of anything declared 
to be unlawful by the act. Corey v. Boston lee Co 207 
F., 466. 5 — 342 

36. Single Stockholder ean not Maintain, for Damages under the 

Sherman Law, nor Bequire Corporation to sue. — A suit in 
equity by a single stockholder of a corporation against that 
and other corporations to require the latter to pay to the 
former threefold damages under section 7 of the Sherman 
Law, can not be maintained, nor, in such case, can there be a 
decree requiring the corporation of which plaintiff is a 
stockholder to sue the other corporations or permitting him 
to sue in its name and on its behalf. FleUmann v. Weis- 
bach Street Lighting Co., 240 U. 29. 5—481 

3. By parties to the combination. 

87. Members of the Kansas City Live Stock Exchange ean not enjoin 
the board of directors of that exchange, under the Sherman 
Law, from enforcing against them certain by-laws of the 
association claimed to be illegal and in violation of that act 
Qreer, Mill* d Co. v. StoUer, 77 F., 1. 1—630 

S3. Where a member of a voluntary association has been suspended 
by the directors for nonpayment of a fine for violation of the 
by-laws, his action to be restored to the privileges of mem- 
bership is founded upon the contract between himself and 
the association, which he must either accept in Its entirety 
or repudiate. He does not occupy the position of a stranger 
injured by the acts of co-trespassers. Ib. 1—630 

89. May Maintain Action to Set Aside Unlawful Transfer of Prop- 
erty. — A minority stockholder in a corporation may maintain 
a suit in equity in behalf of himself and all other stockholders 
similarly situated to set aside an alleged unlawful transfer of 
the property of the corporation in pursuance of a conspiracy 
between its officers and the transferee in restraint of trade 
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and commerce, where it is alleged that the corporation, on de- 
mand, has refused to bring such suit Metcalf v. Amer. 
SchooIrFnrnitvre Co., 108 F., 909. 2 — 75 

40* Same — Multifariousness. — A bill for such relief whieh also seeks 
the recovery of treble damages under the Sherman Law is 
multifarious, since such damages are recoverable only in an 
action at law by the plaintiff as an individual, and not as a 
' stockholder, while the equitable relief prayed for is in behalf 
of the corporation, and, If granted, would inure to the benefit 
of all the stockholders. Ib. 2 — 75 

41 . No Eight of Action Against Trust to Eecover Damages. — Section 

7 of the Sherman Law, giving to any person injured by any 
other person or corporation by reason of anything forbidden 
in the act the right to recover treble damages, does not au- 
thorize an action against an alleged trust corporation, by one 
who was a party to its organization and a stockholder therein, 
to recover damages resulting from the enforcement by de- 
fendant of rights given it by the alleged unlawful agreement. 
Bishop v. Amer. Preservers Co., 105 F., 845. 2 — 51 

42. Member of a Combination in Violation of the Sherman Law May 

Maintain Suit to Enjoin Infringement of Patent Owned by 
Complainant— That a complainant is a member of a combina- 
tion in violation of the Sherman Law does not give third per- 
sons the right to infringe a patent of which complainant Is 
owner nor preclude complainant from maintaining a suit in 
equity to enjoin such infringement. General Electric Co. v. 
Wise , 119 F., 922. 2—205 

43. Eecovery on Collateral Contract. — Section 1, of the Sherman Law, 

does not invalidate, or prevent a recovery for the breach of a 
collateral contract for the manufacture and sale of goods by 
a member of a combination formed for the purpose of restrain- 
ing interstate trade in such goods. Hadley Dean Plate Glass 
Co. v. Highland Glass Co., 143 F., 242. 2-995 

4. By illegal combinations . 

44 . Can Not Enforce Illegal Contract.— An illegal combination or 

trust can not resort to equity to enforce a contract or sale 
calculated to perpetuate the illegal features of the combina- 
tion. Amer. Biscuit & Mfg. Co. v. Klotz, 44 F., 71. 1 — 2 

45 . May Eecover on Collateral Contracts the Prioe of Goods Sold. — 

A violation of the Sherman Law, by the formation of a 
combination in restraint of trade, by which a penalty is 
♦incurred under the statute, does not preclude the company 
thus illegally formed from recovering on collateral contracts 
for the purchase price of goods. ConnoUy ?• Union Bower 
Pipe Go* 184 U. a, 540. 2—118 
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4ft. Same. — Nor does the illegality, at common law, of such a com- 
bination formed by corporations and persons in restraint of 
trade, preclude it from recovering the purchase price of 
goods sold in the course of business. Zb. 2—119 

47. Illegality of Contraot Defense to Action to Becover for Goods 

Sold. — Plaintiff corporation formed an illegal combination of 
manufacturers and wholesalers of wall paper in the United 
States which constituted a restraint of interstate commerce 
and a violation of the Sherman law. Under the contract 
between plaintiff and the manufacturers, plaintiff was the 
nominal seller of all the wall paper manufactured by the 
combination, though it was actually purchased from various 
jobbers or mills within the combination. Defendants, whole- 
salers of wall paper, having been compelled to enter the 
combination and agree to purchase and sell wall paper in 
accordance with the monopolistic terms of the contract, pur- 
chased paper from various members of the combine, for 
which plaintiff brought suit. Held that, since plaintiff was 
bound to rely on the combination contract to show its 
capacity to sue, the illegality thereof constituted a defense 
to the action. Continental WaU Paper Co. v. Voight & Sons 
Co., 14S F., 950. 8—60 

48. When Recovery can not be had.— A recovery upon an account 

for goods sold and delivered by a corporation created to 
effectuate a combination of wall-paper manufacturers, in- 
tending and having the effect directly to restrain and 
monopolize trade and commerce, in violation of the Sher- 
man Law, can not be had where the account is made up, 
within the knowledge of both buyer and seller, with direct 
reference to, and in execution of, the agreements which con- 
stitute the illegal combination. Continental Wall Paper Co. 
v. Voight , 212 U. S., 262. 3—513 

49. When Defendants Entitled to Judgment. — Defendants in an 

uctlon for goods sold and delivered are entitled to judgment 
on a demurrer admitting the allegations of a defense set up 
by way of answer, which in substance disclose that plaintiff 
is the selling agent of a combination of wall-paper manufac- 
turers which offends against the Sherman Law; that, In 
carrying out such combination, defendants were virtually 
compelled to sign a jobber’s agreement which, in effect, 
bound them to buy from the plaintiff all the wall paper 
needed in their business at certain fixed prices, and not to 
sell at lower prices or upon better terms than those at which 
plaintiff itself sells to dealers other than jobbers; that the 
goods in question were ordered pursuant to such agreement 
and at the prices fixed ; that such prices were unreasonable ; 
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and that all the transactions between the parties were in 
furtherance of the illegal combination. Ib . 8 — 517 

50. Yendee oan Plead Illegality of Combination as Defease to De- 
covery of Pnrehase Price of Ooods. — While a voluntary pur- 
chaser of goods at stipulated prices under a collateral, inde- 
pendent contract can not avoid payment merely on the 
ground that the vendor was an illegal combination (Con- 
nolly v. Union Sewer Pipe Co., 184 U. S., 540), a vendee of 
goods purchased from an illegal agreement can plead such 
illegality as a defense. Ib. 3—518 

11. 8ame. — The court can not lend its aid in any way to a party 

seeking to realize the fruits of an Illegal contract, and, 
while this may at times result in relieving a purchaser from 
paying for what he has had, public policy demands that 
the court deny its aid to carry out illegal contracts without 
regard to individual interests or knowledge of the parties. 
Ib. 3—613 

12. Same — Effect of Eefusal. — The refusal of judicial aid to en- 

force Illegal contracts tends to reduce such transactions. Ib. 

3—514 

5. By the United States. 

58. The right to bring suits in equity for violations of the Sherman 
Law is vested in the district attorneys of the United States. 
Pidcock v. Harrington , 64 F., 821. 1—377 

54. The right to bring suits for injunction under section 4 of the act 

is limited to suits instituted on behalf of the Government 
Greer, Mills d Co. v. St oiler, 77 F., 1. 1—620 

55. Same— The only party entitled to maintain a bill of injunction 

for an alleged breach of the Sherman Law Is the United 
States, by its distriot attorney, on the authority of the Attor- 
ney General. Gulf, C. d S. F. Ry. Co. v. Miami S. S. Co., 
88 F., 407. 1—823 

[A private party may now maintain suit for an Injunction 
under section 16 of the Clayton Law.] 

56. The intention of the Sherman law was to limit direot proceed- 

ings in equity to prevent and restrain such violations of that 
law as cause injury to the general public, or to all alike, 
merely from the suppression of competition in trade and com- 
merce among the several States and with foreign nations, to 
those instituted in the name of the United States, under sec- 
tion 4 of the law, by district attorneys of the United States, 
acting under the direction of the Attorney General; thus 
* securing the enforcement of the act, so far as such direct 
proceedings in equity are concerned, according to some uni- 
form plan, operative throughout the entire country, Minne- 
sota v. Northern Securities Co* 194 U. S., 4a 3—533 
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6. By State*. 

•7. A State can not maintain an aetloa In equity to restrain a 
corporation from violating the provisions of the act on the 
ground that such violations by decreasing competition would 
depreciate the value of its public lands and enhance the cost 
of maintaining its public institutions, the damages resulting 
from such violations being remote and indirect and not such 
direct actual injury as is provided for in section 7 of the law. 
Minnesota v. northern Securities Co., 194 U. S., 48. *-£83 

58. Municipal Corporation May Maintain Action for Damages Under 
Section 7. — A municipal corporation engaged in operating 
water, lighting, or similar plants, from which a revenue is 
derived, is, in relation to such matters, a business corporation, 
and may maintain an action under section 7 of the Sherman 
Law for injury to its “ business ” by reason of a combination 
or conspiracy in restraint of interstate trade or commerce made 
unlawful by such law. City of Atlanta v. Chattanooga Foun- 
dry & Pipe Works , 127 F., 23. 8—890 

7. At common law — Damages. 

89. Action for Damages Must Show that Plaintiff is Engaged in 
Interstate Commerce. — An action to recover damages alleged 
to have been caused by acts done in violation of the Sherman 
Law can not be maintained when the complaint fails to show 
that plaintiff is engaged in interstate commerce, and no such 
showing is made by an averment that plaintiff is engaged in 
“ manufacturing watch cases throughout all the States of the 
United States and in foreign countries.” Dueber Watch Case 
Mfg. Co. v. Howard Watch , etc., Co., 55 F., 851. 1 — 178 

80. Same — Must Show Intention to Control Market, or a Large Por- 
tion of It. — An agreement by a number of manufacturers and 
dealers in watch cases to fix an arbitrary price on their goods, 
and not to sell the same to any persons buying watch cases of 
plaintiff, is not in violation of the statute ; and a complaint 
which, on the last analysis, avers only these facts, without 
averring the absorption or the intention to absorb or control 
the entire market, or a large part thereof, states no cause of 
action. Ib. 1 — 182 

il. Action Alleged to he in Violation of the Statutes of a State and 
of the United States Held to he Pounded upon the Sherman 
Law.— An action brought in the United States Circuit Court 
for southern New York by a manufacturing company against 
competitors in various States, alleging the formation of a 
combination and an attempt to create a monopoly, “ in viola- 
tion of the statutes of this State and the United States,” 
whereby plaintiff’s business was injured, and alleging the 
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formation of the combination on and prior to November 16, 
1887, but that, after the passage of the Sherman Law, de- 
fendants ratified, renewed, and confirmed their previous con- 
tracts, combinations, etc., and judgment being demanded for 
treble damages “ under and by virtue of the statute.” Held, 
that the action must bo deemed to be founded upon the Sher- 
man Law. Dueber Watch Case Mfg. Co. v. Howard Watch, 
etc., Co., 66 F., 637. 1—421 

62. Same— A Cause of Action not Stated. — Where, In the above action, 

complaint alleged that previous to November 16, 1887, it sold 
all its goods to a great number of dealers ” throughout the 
United States and Canada ” ; that prior to that date defend- 
ants had agreed with each other to maintain arbitrary and 
fixed prices for their watch eases; that, for the purpose of 
compelling plaintiff to join with them therein, defendants on 
said date mutually agreed that they would not thereafter sell 
any goods to persons who bought or sold goods manufactured 
by plaintiff ; that they caused notice thereof to be served upon 
the many dealers In such goods throughout the United States 
and Canada, who had formerly dealt in plaintiff’s goods, 
whereupon many of such dealers withdrew their patronage 
from plaintiff; that after the passage of the Sherman Law 
defendants ratified, renewed, and confirmed their previous 
agreements, and served notice of such ratification upon all 
said dealers in plaintiff’s goods, whereby said dealers were 
compelled to refuse to purchase plaintiff’s watch cases. Held, 
that the complaint failed to state a cause of action under the 
statutes. Ib. 1 — 429 

63. Same. — Held, that no monopolizing or combination to monopo- 

lize interstate commerce, contrary to the second section of 
the act, was shown, for the reason that the allegations did 
not preclude the inference that each defendant may have 
sold his entire product in the State where it was manu- 
factured. Ib. 1—429 

64. Same. — Held that the contracts did not produce an unlawful 

restraint of trade, under the first section, because the com- 
bination and agreement to fix arbitrary prices did not ap- 
pear to include all manufacturers of watchcases, but was 
only a partial restraint in respect to an article not of prime 
necessity, and therefore came within the recognized limits 
of lawful contracts. Ib. 1—482 

66. Same.— Held, that the further agreement not to sell to cus- 
tomers of plaintiff was a lawful means of enlarging and 
protecting the business of the defendants. Ib. 1—482 

Bhipmah, Cir. J., concurring, on the ground — 

66. That the acts of the defendants, whether viewed as an attempt 
to create a monopoly or as a contract in restraint of trade, 
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were not shown to concern interstate commerce because 
there were no allegations showing the residence of any 
dealers who withdrew their patronage from complainant, and 
it therefore did not directly appear that any of. them re- 
sided outside of the State where plaintiffs goods were manu- 
factured. lb. 1 — 437 

Wallace, Cir . «/., dissenting , on the ground — 

67. That the allegations were sufficient to show that the attempts 

to monopolize and restrain did operate upon interstate com- 
merce. Ib. 1 — 437 

68. That, while the contracts might not be unlawful in themselves, 

yet the purpose for which they were alleged to be made, 
namely, to compel plaintiff to Join in the agreement for fix- 
ing arbitrary prices, and to injure and destroy its business 
if it refused to do so, was oppressive and unjust, and ren- 
dered the acts of defendants unlawful under both sections 
of the statute. Ib. 1 — 442 

69. By Direct Action. — A recovery of the treble damages authorized 

by the Sherman Law, section 7, in case of injury sustained 
by violation of the act, can be had only by direct action, and 
not by way of set-off in an action brought for the price of 
goods by a company illegally formed in violation of the act — 
especially when the State practice does not permit the set-off 
of unliquidated damages. Connolly v. Union Sewer Pipe Co 
184 U. S., 540. 2—118 

70. Municipal Corporation May Maintain Action for Damages Under 

Section 7. — A municipal corporation engaged in operating 
water, lighting, or similar plants, from which a revenue is 
derived, is, In relation to such matters, a business corporation, 
and may maintain an action under section 7 of the Sherman 
Law, for injury to Its “ business ” by reason of a combination 
or conspiracy in restraint of interstate trade or commerce 
made unlawful by such act. City of Atlanta v. Chattanooga 
Foundry d Pipe Works , 127 F., 23. 2 — 299 

71. Statutory Limitations Governed by the Laws of the State in 

which Action is Brought. — An action under section 7 of the 
Sherman Law, providing that M any person who shall be in- 
jured In his business or property by any other person or 
corporation by reason of anything forbidden or declared to 
be unlawful by this act may sue therefor in any circuit court 
of the United States, * * * and shall recover threefold 
the damages by him sustained,” is not an action for a penalty 
or forfeiture, within section 1047, Revised Statutes, prescrib- 
ing a limitation of five years for a “ suit or prosecution for any 
penalty or forfeiture, pecuniary or otherwise, accruing under 
the laws of the United States,” but one for the enforcement 
of a civil remedy for a private injury, compensatory in its 
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purpose and effect the recovery permitted In excess of dam- 
ages actually sustained being In the nature of exemplary 
damages, which does not change the nature of the action, and 
such action is governed as to limitation by the statutes of the 
State in which it is brought City of Atlanta v. Chattanooga 
Foundry and Pipe Co., 101 F., 900. 9 — 11 

Affirmed by Circuit Court of Appeals, 127 F., 23 (9 — 199). 

The judgment of the circuit court was, however, reversed, but 
upon other grounds— a construction of section 4470, Tennessee 
Code. 

Affirmed by Supreme Court (203 U. S., 390). 

79. Same — Every Member of the Combination Liable for Damages. — 
Every member of an illegal combination in restraint of Inter- 
state trade or commerce In violation of the Sherman Law is 
liable for the damages resulting to the business or property 
of a plaintiff by reason of such combination, and It is imma- 
terial that there were no direct contract relations between 
plaintiff and defendant. City of Atlanta v. Chattanooga 
Foundry and Pipe Works , 127 F., 23. 2 — 299 

7S. Same — Measure of Becovery for Injury to Business. — If the 
effect of an illegal combination between manufacturers to 
prevent competition in the sale of a commodity which is a 
subject of interstate commerce be to enhance the price of 
such commodity to a purchaser, he is entitled to recover the 
difference between the price paid and the reasonable price 
under natural competitive conditions, as an injury to his 
business, whether such business is interstate or not, provided 
the transaction by which the purchase was made was in- 
terstate. Ib. 2—305 

74. Conspiring to Injure Another In Business — Mailing Printed 

Circulars. — The action of an association of manufacturers In 
adopting a resolution denouncing a dealer in the product 
they manufactured, who bought and shipped such product 
to customers in other States and foreign countries, and In 
printing such resolution in circulars, and mailing the same 
to other manufacturers and customers of the dealer, where- 
by his business was injured, constituted an illegal combi- 
nation or conspiracy in restraint of Interstate and foreign 
commerce, and gives the person injured a right of action in 
a circuit court of the United States, under the Sherman 
Law, to recover the damages sustained. Oibbs v. MoUfeeley, 
102 F., 594. 9—25 

Verdict for defendant directed, 107 F M 210 (2—71), but 
Reversed by Circuit Court of Appeals, 118 F., 120 (2—194). 

75 . Oomplatnt Fatally Defective where it Falls to Show that Plain- 

tiff Suffered Damage. — A complaint in a civil action based 
Oh the Sherman Law, alleging an Illegal combination by 
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defendants in restraint of trade, is fatally defective where it 
falls to show that plaintiff has suffered damage by reason 
of such combination. Ib. 2 — 28 

76. Treble damages are recoverable under the Sherman Law, only 

in an action at law by the plaintiff as an individual and not 
as a stockholder in the corporation violating that act. Met- 
calf v. Amer. School Furniture Go., 108 F., 900. 2 — 75 

77. Nature of Aetion for Damages. — An action by a shipper, author- 

ized by the Sherman Law, to recover treble damages to his 
business and property by reason of a conspiracy and com- 
bination by interstate carriers to charge excessive and un- 
lawful rates for the shipment of coal from the mines to tide 
water, was an action at law as to which the parties were 
entitled to a jury trial. Meeker v. Lehigh Valley R. R. Go., 
162 F., 357. 3 — 385 

78. Where Manufacturer Refused to Sell because Complainant was 

not a Member of Trust Association. — A dealer in tiles, mantels, 
and grates in San Francisco, to whom a manufacturer in an- 
other State refused to sell tiles on the sole ground that he 
was not a member of an association to which he belonged, 
which association sought to control the output and regulate 
the prices thereof in California, and adjoining States, Held , 
entitled to damages under section 7 of the Sherman Law. 
Montague v. Lowry , 115 F., 27. 2 — 112 

Affirmed, 193 U. S., 38 ( 2—327). 

See also Bishop v. Amcr. Preservers Co., 105 F. f 845. 2 — 51 

79. Right of Action for Damages under Sherman Act, a Civil Rem- 

edy. — The remedy given by the Sherman Law, authorizing an 
action for threefold damages, sustained by any person Injured 
in consequence of any act forbidden or declared to be unlawful, 
by the law, is a civil remedy for private injury, compensatory 
In its purpose and effect, and the threefold damages recover- 
able are exemplary damages. Strout v. United Shoe Mach . 
Co., 195 F., 317. 4—532 

80. Cause of Action Must be Complete when 8uit for Damages is 

Brought. — To give a private right of action under section 7 
of the Sherman Law, for treble damages for injury done to 
plaintiff’s business through a combination by defendants in 
restraint of trade, the cause of action must be complete when 
suit is brought ; the Government alone having power to check 
future contemplated unlawful acts, and hence, in an action 
against several defendants, plaintiff is not entitled to bring 
in as defendants corporations which were organized after the 
action was brought Locker v. American Tobacco Go., 197 F. v 
496. 4—613 

81. By Trustee of Corporation in Dissolution — Damages Not Recover- 

able for Aets Committed After Date of Appointment of 
96825*— 18 2 
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Trustee.— Where a trustee was appointed for a corporation 
in dissolution proceedings February 17, 1005, and a substi- 
tuted trustee thereafter sued defendants, who controlled the 
corporation, for alleged injuries to its business, charging that 
they so managed the corporation as to destroy its competition 
with another corporation, and refused to permit it to do busi- 
ness, plaintiff could not recover for any of the alleged acts 
committed after the date of the appointment of a trustee, 
since from that time defendants were not in control of the 
company. Strout v. United Shoe Mach . Co., 208 F., 650, 651. 

4 — 550 

82. To Sustain Action under Section 7 of Sherman Law, Cooperation 
of Two Defendants Must be Shown.— To sustain an action 
under section 7 of the Sherman Law, cooperation by at least 
two of the defendants to cause the damage complained of 
must be shown. Virtue v. Creamery Package Mfg. Co., et al, 
227 U. S., 32. 4—829 

88. Same — Proof of Malicious Prosecution on Part of Only One De- 
fendant Can Not Sustain Action under Section 7. — An action 
under section 7 of the Sherman Law based on a combination 
between the defendants can not be sustained by proof of ma- 
licious prosecution on the part of only one of the defend- 
ants. 76. 4—835 

84. Por Damages — Sufficiency of Declaration.— A declaration for civil 
damages for violation of the Sherman Law, alleged that 
defendant was, and since its organization had been, an 
Illegal combination in restraint of trade and a monopoly, 
that each of its leases of machinery, copies of which were 
annexed, was a contract in restraint of trade and commerce, 
and that defendant by a created scheme and conspiracy 
monopolized the entire trade in shoe machinery and had 
excluded plaintiff from participation therein. It also charged 
that by reason of such conspiracy and monopoly defendant 
had prevented plaintiff from selling shoe machinery covered 
by plaintiffs patents and had rendered the same valueless, 
etc. Held, that the complaint was not demurrable for want 
of facta CUley v. United Shoe Mach . Co., 202 F., 601. 

4—560 

88. For Damages — Sufficiency of Declaration. — A declaration for civil 
damages for violating the Sherman Law, alleged that com- 
plainant trustee had succeeded to all the rights of a metal 
shoe fastening company owning patents on shoe machinery, 
which was incorporated to manufacture and sell to the 
trade, that defendant shoe machinery company was organized 
and continued to exist to maintain a monopoly of the shoe 
machinery business, that it had acquired such monopoly, 
and, having obtained a majority of the stock of plaintiff's 
corporation, refused to permit it to do business in ocder to 
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prevent competition with other machines controlled by it, 
permitted the corporation’s property to remain idle and 
become wasted until the patents were about to expire and 
had become practically worthless, and that the corporation 
had been greatly Injured in its business by reason thereof. 
Held to state a sufficient cause of action to withstand a 
demurrer. Strout v. United Shoe Mach. Co n 202 F. f 604. 

4 — 643 

8. Equity — Injunctions , etc. 

86. Private Individuals no Kemedy in Equity under the Statute. — 

The Sherman Law confers no right upon private individuals 
to sue in equity for the restraint of acts forbidden by that 
statute. Pidcock v. Harrington , 64 F., 821. 1 — 377 

87. Private Party no Kemedy in Equity. — The Sherman Law does 

not authorize a court of equity to entertain a bill by a pri- 
vate party to enforce its provisions. Southern Ind. Bmp. Oo . 
V. 17. 8 . Exp . Co., 88 F., 659. 1—862 

88. The right to bring suits for injunction under section 4 of the 

Sherman Law is limited to suits Instituted on behalf of the 
Government. Greer, Mills d Co. v. Stoller , 77 F., 1. 1 — 620 

89. The only party entitled to maintain a bill of injunction for an 

alleged breach of the Sherman Law is the United States, by 
its district attorney, on the authority of the Attorney Gen- 
eral. Gulf C. d S. F. Ry. Co. v. Miami S. S. Co., 86 F. f 407. 

1—824 

[A private party may now maintain a suit for injunction under 
section 16 of the Clayton Law.] 

90. Suit Enjoining Infringement Maintainable by Owner of Patent 

Though Member of Illegal Combination. — Complainant, though 
a member of a combination in violation of the Sherman Law, 
can maintain a suit in equity to enjoin an infringement of a 
patent owned by him. General Electric Co. v. Wise, 119 F., 
922. 8—205 

91. Maliciously Interfering with Contracts. — An actionable wrong 

is committed by one who maliciously Interferes with a con- 
tract between two parties and induces one of them to break 
the contract to the injury of the other, and in the absence 
of an adequate remedy at law equitable relief will be 
granted; but held, in this case, that plaintiffs were not en- 
titled to relief as the contract under which they claimed was 
Invalid. Dr. Miles Medical Co. v. J. D. Park d Sons Co., 
220 U. S., 894. 4r-19, 82 

98. The Purpose of a Suit in Equity by the United States, under 
the Sherman Law, is to Prevent Future Violations. — The pur- 
pose of a suit in equity by the United States to prevent and 
restrain violations of the Sherman Law, brought under sec- 
tion 4 of the act, is to restrain and prevent future violations 
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through the power of Injunction ; but where the evil effects 
of past undue restraint or monopoly of trade continue to be 
effective and harmful, and if to prevent continuance of such 
wrongs a dissolution of the unlawful combination Is nece» 
sary to make the relief effective, the oonrt has power to 
decree such dissolution ; but, unless so necessary, such power 
will not be exercised. U. 8 . v. U. 8 l Steel Corporation, 
223 F., 59. 0—8 

9. Purchases from, or services rendered by, illegal corporations. 

93 . Can Hot Retain Goods and Recover Price Paid. — One purchasing 

liquors from an illegal combination of distillers, which con- 
trols the market and prices, though impelled thereto by busi- 
ness needs and policy, enters into the contract voluntarily, 
and can not retain the goods, and recover the price paid, or 
any part of it, either on the ground tlfat the combination was 
illegal or the price excessive. 77 Fed., 700, affirmed. Den - 
nchy v. McNulta , 86 F., 825. 1—855 

94 . Rebate vouchers issued by a distilling company to customers, by 

which it promised to refund a certain sum per gallon on their 
purchases at the end of six months, on condition of their pur- 
chasing exclusively from the company during that time, can 
not be enforced, either at law or in equity, where the condi- 
tion has not been performed, though such condition be illegal, 
as in restraint of trade, tliere being no other consideration 
for the promise. 77 Fed., 700, affirmed. Ib. 1 — 859 

95 . Xust Pay Reasonable Value of Servioes — Towage. — One who re- 

quests and accepts the services of a tug for towage purposes 
can not escape paying the reasonable value of the services 
rendered on the ground that the tug owners are members of 
an association whieh is illegal under the Sherman Law, 
relating to trusts and monopolies. The Charles E. Wisetcall, 
74 F., 802. 1 — 608 

Affirmed, 86 F., 671 (1—850). 

10. Patents— Actions for infringement. 

96 . Third Party can not Enjoin Combination from Bringing Suit 

for Infringement of its Patents. — The fact that a corporation 
owning letters patent upon a particular kind of machinery 
has entered into a combination with other manufacturers 
thereof to secure a monopoly in its manufacture and sale, 
and to that end has acquired all the rights of other manu- 
facturers for the exclusive sale and manufacture of such 
machines under patents, will not entitle a stranger to the 
combination to enjoin the corporation from bringing any 
salts fbr infringement against him or his customers* Strait 
v. National Harrow Co., 51 F., 819. 1—52 
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See glso National Folding Box d Paper Co. v. Robertson , 99 F., 
985 (8—4) ; and Otis Elevator Co . v. Geiger, 107 F., 131 
( 3 - 66 ). 

87. Owner of Patent, though Member of Illegal Combination, can 
Maintain Aotion for Infringement.— That a complainant is a 
member of a combination in violation of the Sherman Law, 
does not give third persons the right to infringe a patent 
of which he, the complainant, is owner, nor preclude com- 
plainant from maintaining a suit in equity to enjoin such 
infringement General Electric Co. v. Wise, 119 F., 922. 

2—205 

96. Combination Organized to Reoeive Assignments of Patents can 
not Maintain Aetion for Infringement against Assignor. — 
A combination among manufacturers of spring-tooth har- 
rows, whereby a cori*>ratlon, organized for the purpose, be- 
comes the assignee of all patents owned by the various man- 
ufacturers, and executes licenses to them, so as to control 
the entire business and enhance prices, is void both as to the 
assignments and licenses, so that the corporation can not 
maintain a suit against one of its assignors who violates 
the agreement, for infringement. National Harrow Co. v. 
Hench., 84 F., 226. 1—746 

Bee also National Harrow Co. v. Quick, 67 F., 130 (1 — 443). 

99. To Enforce License Restriction, is One Under Patent Laws. — An 
action by the patentee of a rotary mimeograph sold under a 
license restriction that such machine should be used only 
with the stencil paper, ink, and other supplies made by the 
patentee, none of which are patented, against one selling ink 
to the purchaser with expectation that it would be used in 
connection with such mimeograph, is one arising under the 
patent laws, of which a Federal court has Jurisdiction. 
Henry v. A. B. Dick Co., 56 L. Ed., 645. 6—744 


11. Venue and Limitations. 

100* Aetion by a Chancery Receiver — Jurisdiction in which Suit 
May Be Brought. — A mere chancery receiver, having no title 
to the assets or to the claim sued on, can not maintain an 
action in the Federal courts in a Jurisdiction other than that 
in which he was appointed. Strout v. United Shoe Ma- 
chinery Co., 195 F., 319. 4 — 535 

101- Same— Receiver of Corporation Hay Sue in a Foreign Juris- 
diction. — A receiver of a corporation who is a successor in 
title of the corporation may sue in a foreign Jurisdiction. Ib. 

4—538 

103. Under the Clayton Law, Suit May be Brought in Any District in 
Which an Agent May be Found Transacting Business. — The 
Clayton Law, in providing that a suit for violation of the 
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antitrust laws may be brought in any district in which the 
defendant resides, or is found, or has an agent, and that, If a 
corporation, suit may be brought not only in the district 
whereof it is an inhabitant but also in any district wherein 
it may be found or transacts business, and that in such cases 
process may be served in the district of which it is an in- 
habitant, does not authorize a suit against a corporation in 
any district in which an agent may be found, unless he is 
there in his representative capacity, and the defendant is 
more or less regularly, through him, transacting business 
therein. Frey A Son v. Cudahy Packing Co., 228 F., 218. 

* 8— 382 

108. Same — Under the Clayton law, Defendant Could be Sued in Mary- 
land, Having Had Therein Agents Soliciting and Filling Orders 
from a Storage House in Such State. — Defendant, a foreign 
packing company, had agents soliciting orders for its products 
in Maryland, chiefly from jobbing houses, and for the purpose 
of promptly Ailing such orders kept a supply of its goods with 
a storage company, which delivered the same on orders from 
defendant’s officers in other States. Held , that defendant was 
transacting business in Maryland, within the meaning of sec- 
tion 12 of the Clayton Law ; that a suit for a violation of the 
antitrust laws could be maintained against It in that district, 
and that it might bo brought into court by process served 
upon it in the State of its incorporation, as provided in said 
action. 76. 8 — 382 

104. Under Section 12 of the Clayton Law, a New Tork Corporation, 

Doing Business in Georgia, May be Sued There.— The Sherman 
Law, section 7, authorizes action in any district court in a 
district in which the defendant resides or is found. The Clay- 
ton Law, section 12, authorizes suits not only in the judicial 
district whereof defendant is an inhabitant but also in any 
district wherein it may be found or transacts business. The 
defendant, a New York corporation, had Its principal place of 
business and domicile in New York, but it also carried on 
business in Georgia, though it had no agent in such State on 
whom process could be served. Held, that under the statute 
defendant might be sued in the district court for Georgia, 
service being had on defendant at its domicile. Southern 
Photo Material Co. v. Eastman Kodak Co., 234 F., 957. 

8 — 543 

105. By Trustee of Corporation in Dissolution, Must be Brought Within 

Six Years After Commission of Wrongful Acts. — A trustee of a 
corporation, appointed in dissolution proceedings, could not 
recover damages alleged to have resulted to its business from 
a conspiracy of those previously in control, preventing the 
corporation from doing business and using its patents, where 
the acts charged were committed more than six years prior 
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to the date of the salt Strout v. United Shoe Machinery Go., 
208 F., 651. 4 — 551 

106. Period of Limitation Does Not Begin to Bun Until Discovery of 

Conspiracy and Cause of Action. — Where plaintiff sued defend- 
ants for conspiracy, consisting of an alleged unlawful agree- 
ment to injure plaintiff in its business, in violation of the 
Sherman Law, the period of limitation dd not begin to run 
until plaintiff discovered the existence of the conspiracy and 
its cause of action. American Tobacco Co . v. People’s Tobacco 
Co., 204 F., 61. 5 — 142 

12. Survival and aseignability 

107. For Damages, Survives Against Estate of Deoedent, if He Secured 

Some Benefit at Expense of Plaintiff. — Where recovery for the 
results of a monopolistic conspiracy is sought under section 7 
of the Sherman Law, the action will survive against the es- 
tate of decedent, in case he secured some benefit at the ex- 
pense of the plaintiff. United Copper Seo. Co. v. Amalga- 
mated Copper Co., 232 F., 578. 6 — 449 

108. For Damages, Under Sherman Law, Survives Death of Person 

Injured. — An action for treble damages, brought under Sher- 
man Law, section 7, based on combinations in restraint of 
trade, survives the death of the person or dissolution of a 
corporation Injured, being an action for injuries to property, 
which might have been assigned. Imperial Film Exchange v. 
General Film Co., 244 F., 987. 6—1046 

109. Same — When Local Statutes in Respect to Abatement Have no 

Application. — Local State statutes in respect to abatement and 
survival of actions have no application to an action depending 
solely upon a statute of the United States. Ib. 6 — 1045 

110. Same — When no Statute Regulates Survival, Common Law Xust 

be Looked To. — Where there is no Federal statute, either pre- 
venting or permitting the survival of an action depending 
solely on a Federal law, the rules of common law, which in- 
clude judicial opinions, even the most modem, on points not 
regulated by statute, must be looked to, to determine whether 
the action survives. Ib. 6 — 1645 

111. Right of, for Property Injuries, is Assignable. — A right of action 

for property injuries, based on a violation of the Sherman 
Law, and brought under section 7, is assignable; the action 
being a civil action, which could be assigned at common law. 
United Copper Sec . Co. v. Amalgamated Copper Co., 232 F., 
578. 6—449 

119. Right of, for Damages, Under Sherman Law, Xay be Assigned. — 
An action for treble damages, brought under Sherman Law, 
section 7, based on combinations in restraint of trade, being 
an action for injuries to property, may be assigned, the mod- 
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era rule being In favor of assignment of actions, and tort 
actions for injuries to property which were assignable sur- 
ylving. Imperial Film Exchange v. General Film Co ., 244 F., 
087. 6—1040 

11S. Same — When Trustee Kay be Substituted as Plaintiff.— Where, 
on dissolution of a corporation, the State court appointed a 
trustee, who was in all respects the equivalent of an assignee, 
such trustee may be substituted as plaintiff in an action pre- 
viously instituted by the corporation to recover treble dam- 
ages under Sherman Law, section 7, for injuries occasioned 
by a violation of the law. Ib. 6 — 1047 

13. Generally. 

114. What Kust Be Shown. — To vitiate a combination, such as the 

Sherman Law condemns, it need not be shown that the com- 
bination, in fact, results, or will result, in a total suppression 
of trade or in a complete monopoly, but it is only essential 
to show that by its necessary operation it tends to restrain 
interstate or international trade or commerce, or tends to 
create a monopoly in such trade or commerce, and to deprive 
the public of the advantages that flow from free competition. 
northern Securities Co. v. United States , 193 U. S., 197. 
(Harlan, Brown, McKenna, Day.) 2—340 

115. Same. — In order to maintain this suit the Government is not 

obliged to show that the agreement In question was entered 
into for the purpose of restraining trade or commerce, if such 
restraint is its necessary effect U. S. v. Trans-Mo. Ft. Assn., 
100 U. S., 290. 1—049 

See also Pleading and Practice. 

116. A suit brought by the Attorney General of the United States to 

declare the Northern Securities Go. combination illegal under 
the Sherman Law is not an interference with the control of 
the States under which the railroad companies and the hold- 
ing company were, respectively, organized, northern Securi- 
ties Co. v. United States , 193 U. S., 197 (Brewer concurring). 

2—342 

117. No Bight of Action Growing Out of Suits against Plaintiff Whioh 

Have Not Been Decided.— 1 The Sherman Law, which gives a 
right of action to any person injured by acts in violation of 
its provisions, does not authorize suit where the only cause 
of action is the bringing of two suits which have not been 
decided. Bishop v. Amer. Preservers 1 Co., 51 F., 272. 1—49 

See also Indictments. 

118. Beceiver Kay Maintain Action tor Injuries. — Where a corpora- 

tion is in the hands of a receiver, an action for injuries to 
the corporation should be prosecuted by him for the benefit 
of the corporation's creditors. Ames v. American Tel. A Tel. 
Col, 160 F., 822. 5—592 
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119. liability of Members for Unlawful Acts. — A clause in the con- 

stitution of a labor organization which provides that certain 
of its officers “ shall use all the means in their power ” to 
bring non-union shops into the trade, does not necessarily 
imply that these officers shall use other than lawful means, 
and the fact alone that a member contributes money to the 
support of the organization does not make him responsible as 
a principal for unlawful acts of the officers or their agents, 
but in order that his contributions shall have such effect 
something more must be shown, as that unlawful means had 
been so frequently used with the express or tacit approval of 
the association that its agents were warranted in assuming 
that they might use such means, and that the association and 
its individual members would approve or tolerate such use, 
whenever the end sought to be attained might be best attuined 
thereby. Latolor v. Jx>e tee, 187 F., 526. 4 — 260 

120. For Damages Under the Anti-Trust and Interstate Commerce 

Acts. — Where a count in a complaint against an interstate 
carrier alleged a discrimination in rates against plaintiff, 
in that defendant charged plaintiff the full tariff rates and 
permitted plaint! fCs competitors by a device to transport 
their similar products at a lower rate, it stated a cause of 
action for violating the Interstate Commerce Act, prohibit- 
ing discrimination, and was therefore not demurrable, though 
it also insufficiently attempted to allege a combination or 
conspiracy, on defendant’s part, with certain other rail- 
roads to restrain trade, and to recover treble damages under 
the Sherman Law. American Union Coal Co. v. Penna R. R. 
Co., 150 F., 279. 3—314 

121. In Action for Damages, Immaterial whether the acts complained 

of were themselves acts of Interstate Commerce. — In an 
action for damages caused to plaintiff by a combination In 
restraint of interstate commerce, it is immaterial whether the 
acts in pursuance of the combination which injured plaintiff 
were themselves acts of interstate commerce; the illegality 
arising from the project or plan as a whole. Maricnclli, Lim. 
v. United Booking Office*, 227 F., 170. 5 — 951 

122. In action for injuries resulting from conspiracy, immaterial 

that person injured was not engaged in interstate commerce.— 
In an action under section 7 of the Sherman Law, for injuries 
resulting from a conspiracy to perfect a monopoly, it Is 
immaterial that the person injured was not engaged in inter- 
state commerce; it being sufficient if such person was directly 
affected. United Copper Sec. Co. v. Amalgamated Copper Co. t 
232 F., 577. 6-477 

123. In action for damages, the faet that plaintiff only desired lasts 

for his own use, did not deprive restraint of its interstate 
character, etc. — The fact that plaintiff was a citizen of 
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Massachusetts, manufacturing rubber footwear In that State, 
and was not a dealer In lasts, and only desired to buy lasts 
for his own use, and not for resale, did not deprive the 
restraint of trade, so far as it affected plaintiff, of the inter- 
state character necessary to bring it within the Sherman 
Law, as the restraint or control obtained by the rubber 
company was a single thing, not confined to Massachusetts 
and restricted the trade of the last manufacturers with 
everybody, including citizens of their own State. Hood 
Rubber Co. v. U. 8 . Rubber Co., 229 F., 586. 6—427 

184 . Action for Damages May be Maintained Under the Clayton Law, 
Although Federal Trade Commission Has Taken no Action. — 
An action may sometimes be maintained in a Federal district 
court to recover damages for alleged price discriminations by 
defendant against plaintiff in violation of the Clayton Law, 
although the Federal Trade Commission has taken no action 
in the premises. Frey & Son v. Cudahy Packing Co ., 232 F., 
640. 6—384 

125. Same— In Action for Damages, All Parties Privy to the General 

Plan, Properly Joined. — In an action for damages caused by 
such combination, all of the parties privy to the general plan 
were properly Joined, though the execution of different parts 
of the plan was confined to individuals. Marienelli (Ltd.) v. 
United Booking Offices, 227 F., 171. 5—953 

126. For Damages Under Sherman Law, Sounds in Tort — An action 

under the Sherman Law, section 7, for treble damages for in- 
juries to person or property by reason of unlawful monopoly, 
is one for a personal wrong, and sounds in tort. Imperial 
Film Exchange v. General Film Co., 244 F., 987. 6—1045 

127. No Bnle that Civil Suit Shall Await Trial of Criminal Action.— 

There is no rule that civil suits brought under the Sherman 
Law to dissolve the combination must await the trial of 
criminal actions against the same defendants, and whether 
the trial of the civil action shall be delayed because some of 
the defendants refuse to testify as witnesses for other de- 
fendants is a matter in the discretion of the trial court, and 
in the absence of abuse, not revlewable. Standard Sanitary 
Mfg. Co. v. U. S. f 226 U. S., 52. 4-651 

126 . Same — Continuance of, Within Discretion of Trial Court— The 
trial court did not abuse its discretion in denying a motion 
by defendants in a civil suit brought by the Government 
under the Sherman Law, for an enlargement of time to take 
testimony, based upon the ground that they had been pre- 
vented by the action of the Government in instituting criminal 
proceedings from properly presenting their defense, in that 
the Government apprehending that the witnesses for the de- 
fense were called to give them immunity from the criminal 
prosecution then pending, notified them that if they testified 
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they would do so at their peril, as immunity could only be 
claimed by witnesses for the Government, whereupon, on the 
advice of counsel, they refused to testify, leaving the defend- 
ants without the benefit of the evidence which they could 
have given. 57 L. Ed., 107. 4—651 

129. Quaere, the question not discussed or decided, whether an original 
action can be maintained in the State courts for injunction 
and damages under the Sherman Law. Straus v. American 
Pub . AsPn, 231 U. S., 237. 4-356 


II. Defenses. 

I. Indefiniteness, duplicity . 

130. Indellniteness. — In an action by a corporation for the Infringe- 

ment of elevator patents, an answer alleging as a defense 
that the plaintiff is an unlawful combination in restraint of 
trade and in violation of the Sherman Law but which falls 
to state who are in the combination in the agreement char- 
acterized as unlawful, ngd docs not disclose fully and In 
detail that the combination was entered into after the act 
took effect, and all the facts necessary to show its illegality, 
Is Insufficient for indefiniteness. Otis Elevator Co. v. Geiger, 
107 F., 131. 2—66 

131. Duplicity. — A declaration in an action brought under section 7 

of the Sherman Law to recover damages for a violation of 
section 1 of the act, which alleges in a single count that 
defendant entered into a “contract, combination, and con- 
spiracy ” in restraint of trade, is bad for duplicity. Rice v. 
Standard Oil Co ., 134 F., 464. 2—633 

132. Same. — The Sherman Law makes a distinction between a con- 

tract and a combination or conspiracy in restraint of trade. 
Ib. 2—634 

Multifabiousness. See Pleading and Practice. 

133. When General Averment of Injury Insufficient. — Where, in an 

action by a stockholder of a corporation against defendant, 
the only injury alleged was to the corporation, a general 
averment that plaintiff had been greatly Injured in his 
business and property was insufficient as an allegation of 
injury to plaintiff distinct from that to the corporation. 
Ames v. American Tel. d Tel. Co., 166 F., 822. 3—588 

2. Contract in violation of Anti-Trust Act , or of an act of Congress. 

134. The defease that a contract is in violation of the Sherman law, 

which makes illegal every contract violative of its pro- 
visions, may be set up by a private individual when sued 



22 


DEFENSES* 


Index — Digest. 

thereon, and, if proved, constitutes a good defense to the 
action. Bement v. National Harrow Co. f 186 U. S., 70. 

8 — 170 

138. Same.— Anyone sued upon a contract may set up as a defense 
that It is a violation of an act of Congress. Ib. 9 — 169 

S. Illegal combination — Purchases from, services . 

136. Payment for Services can not be Avoided because Performed by 

a Trust — Towage. — One who requests and accepts the serv- 
ices of a tug for towage purposes can not escape paying the 
reasonable value of the services rendered on the ground that 
the tug owners are members of an association which is illegal 
under the Sherman Law, relating to trusts and monopolies. 
The Charles E. Wisewall, 74 F., S02. 1—608 

Affirmed, 80 F., 071 (1—850). 

137. Payment of Note for Goods Purchased can not be Avoided be- 

cause Bought from a Trust. — A note made for a balance due 
on goods bought from a corporation can not be avoided 
merely because the latter is a trust organized to create and 
carry out restrictions in tfade contrary to the Sherman Law, 
as that only covers contracts which are themselves in re- 
straint of trade, and does not affect those which “merely 
indirectly, remotely, incidentally, or collaterally regulate, to 
a greater or less degree, interstate commerce between the 
States.” Union Sewer-Pipe Co. v. Connolly , 99 F., 354. 9 — 1 
Affirmed, 184 U. S., 540 ( 2—118). 

See also Dennehy v. McNulta , 86 F., 825 (1—885). 

138. A contract for the sale of merchandise is not rendered illegal 

by the fact that the selling corporation is a trust or mo- 
nopoly organized in violation of law, either Federal or 
State; the contract of sale being collateral and having no 
direct relation to the unlawful scheme or combination. 
Chicago Wall Paper Mills v. General Paper Co ., 147 F., 491. 

9—1027 

See also Continental Wall Paper Co. v. Lewis Voight d Sons Co, 9 
148 F., 940 ( 3—44) ; 212 U. S., 227 ( 3—480). 

133. Recovery on Collateral Contract by Member of Combination in 
Restraint of Interstate Trade.— The Sherman Law, section 
1, does not invalidate or prevent a recovery for the breach 
of a collateral contract for the manufacture and sale of 
goods by a member of a combination formed for the purpose 
of restraining interstate trade in such goods. Hadley Dean 
Plate Class Co. v. Highland Class Co ., 143 F. t 242. 3—995 

160. The Power to Dissolve a Combination Inconsistent vith Bight of 
Individual to Assert Its Illegality as Defense to a Contract. — 
The power given by the Sherman Law to the Attorney General 
to dissolve a corporation or combination as violative of that 
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act is inconsistent with the right of an Individual to assert as 
a defense to a contract on which he is otherwise legally liable 
that the other party has no legal existence in contemplation 
of that act. Wilder Mfg. Co . v. Com Products Ref . Co., 236 
U. S., 174. 6 — 554 

141. Same — Party Can Not Assert as Defense to a Sait for Money Fact 

that Plaintiff Was Organized in Violation of Sherman Law. — 
In Continental Wall Paper Co. v. Voight, 212 U. S., 227, the 
contract involved was not held illegal because a party thereto 
was an illegal combination under the Sherman Law, but upon 
elements of illegality inhering in the contract itself. In this 
case, held that u party can not assert as a defense to a suit 
for money otherwise due under a contract, not inherently 
illegal, the fact that the party otherwise admittedly entitled 
to recover is an illegal combination under the Sherman 
Law. Ih. 6 — 553 

142. Same — Eeeovery of Purchase Price Can Not he Defeated by a 

Defense of Contract of Exclusively Dealing with Corporation 
Suing, or that the Goods Could Not be Resold. — Recovery of 
the purchase price for goods sold and delivered by a corpora- 
tion organized in violation of the Sherman Law may not be 
denied because the goods were sold upon condition which 
made the payment to the purchaser of his percentage under a 
proposed profit-sharing scheme devised by the corporation 
depend upon the exclusive dealing of the purchaser with the 
corporation during the following year, or because, under the 
contract of sale, the goods could not be resold. 57 L. Ed., 520. 

6—549 

4. Patents — Illegal combination. 

14S. Infringement of Patent — No Defense that the Owner is an Illegal 
Corporation under Sherman Law. — The fact that the owner of 
a patent is a corporation alleged to have been formed in viola- 
tion of the Sherman Law, and that the patent is alleged to 
have been assigned to It in furtherance of the illegal purpose to 
create a monopoly and control the price of an article of com- 
merce, Is not available to an infringer of such patent to defeat 
a suit for the infringement. National Folding-Box & Paper 
Co. v. Robertson , 99 F., 985. 2—4 

144. Same. — In an action by a corporation for the infringement of 
elevator patents, a private defendant was not entitled to urge 
as a defense that plain tiff was a corporation organized merely 
for the purpose of holding the legal title to various elevator 
patents alleging to have been infringed, for the purpose of 
controlling sales and enhancing prices of elevators and ap- 
paratus, without itself engaging in the manufacture and sale 
of such appliances, In violation of the Sherman Law, since 
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until the United States has acted and sought to prosecute the 
plaintiff for violation of such act an infringer of the plaintiff's 
patent will not be permitted to raise such issue as a defense 
thereto. Otis Elevator Co. v. Geiger , 107 F. f 131. 2 — 66 

145. Infringement Suit ean not be Maintained by Combination of 

Patent Owners against Assignor. — A combination among manu- 
facturers of spring-tooth harrows, whereby a corporation, or- 
ganized for the purpose, becomes the assignee of all patents 
owned by the various manufacturers, and executes licenses to 
them, so as to control the entire business and enhance prices, 
is void both as to the assignments and licenses, so that the 
corporation can not maintain a suit against one of its as- 
signors who violates the agreement, for infringement. No- 
tional Harrow Co. v. Bench, 84 F., 226. 1 — 746 

See alto national Harrow Co. v. Quick , 67 F., 130 (1—448) ; 
and Actions and Defenses, 70 - 31 . 

146. Claim of Unlawful Combination no Defense to Suit for Infringe- 

ment of Trade-Mark. — The claim that a conveyance by one 
manufacturing corporation to another of all its property, 
including its trade-marks, trade-names, brands, and labels, 
contains a provision in violation of the Sherman Law of the 
United States, is not available as a defense by another manu- 
facturer when sued for infringement or unfair competition in 
respect to a trade-mark, brand, or label, where it is shown 
that the same has been continuously used by the grantee as 
its own, since a time prior to the commencement of the al- 
leged infringement or unfair imitation. Reynolds Tobacco 
Co. v. AUen Bros. Tobacco Co ., 151 F., 833 . 3 — 154 

147. Suit for Infringement — Defenses. — That a complainant is itself, 

or Is a member of, a combination in violation of the Sherman 
Law, is not a defense available in an action for the infringe- 
ment of a patent, nor does it show a defect in complainant's 
title. Motion Picture Patents Co. v. Lacnvnile, 178 F., 105. 

8—765 

148. Suit for Infringement.— That the owner of a patent is a party 

to an Illegal combination in restraint of trade does not de- 
prive him of the right to sue for infringement of his patent 
Virtue v. Creamery Package Mfg. Co., 179 F., 119. 8—801 

149. Same. — Evidence held insufficient to establish a combination 

or conspiracy in restraint of interstate trade or commerce 
between two defendants, each of whom brought a suit against 
plaintiff for infringement of a different patent, which would 
sustain an action by plaintiff for treble damages under the 
Sherman Law. Ib. 3—801 

150. Suit for Infringement— Allegation of Unlawful Compiraoy. — 

It 1 b no defense to a suit for infringement of a patent that 
the complainant and third persons have entered into an 
Illegal combination or conspiracy in restraint of trade; and 
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each defense is not aided by an allegation In the answer 
that the suit is not brought in good faith to prevent in- 
fringement but for the purpose of making such conspiracy 
effective. Motion Picture Patents Co. v. Ullman, 188 F., 176. 

4—47 

161. Patent^No Defense to Suit for Infringement, that it was 

Acquired in Aid of an Unlawful Combination.— An assignee 
of a patent holding under an assignment made in aid of a 
combination violative of the Sherman Law may sue in 
equity an infringer of the patent who can not justify his 
wrongful acts by attacking the assignee as an unlawful 
combination, since a decree establishing title in the assignee 
and an infringement by the infringer need not touch the 
question of illegal combination. U. 8. Fire Esc * etc., Co. ▼. 
Hoisted Co., 195 F., 295. 4—483 

162. That United States has Instituted Suit Against a Corporation 

as an Illegal Monopoly, is no Defense to an Infringement 
Suit. — An allegation In the answer in an infringement suit 
that the United States had Instituted a suit for the dis- 
solution of complainant corporation as an illegal monopoly 
states no ground of defense, since the fact alleged, if proved, 
would be irrelevant Motion Picture Patents Co. v. Eclair 
Film Co., 208 F., 416. 6-344 


5. Agreement not to engage in business. 

163. Suit to Enforce. — In a suit to enjoin a defendant from violat- 
ing a contract by which for a valuable consideration he cove- 
nanted not to engage in business for himself or another in 
competition with that of complainant for a term of years, 
and to enjoin a co-defendant from employing his services in 
a competing business, it is no defense that his co-defendant 
hired him in ignorance of the contract, and will suffer dam- 
age If deprived of his services. A. Booth <f Co. v. Davis , 
127 F., 875. 8 — 319 

Affirmed, 131 F., 31 (2—526). 

See also Robinson v. Suburban Brick Co* 127 F., 804 (2—312). 


6. Generally. 


164. That Combination Has Not Been Injurious to the Public. — It is 
no defense to a suit to dissolve a combination as Illegal, under 
the Sherman Law, that it has not been productive of injury 
to the public or even that it has been beneficial, by enabling 
the combination to compete for business in a wider field. 
U. S. v. Chesapeake & 0. Fuel Co* 105 F., 93. 2—34 

Affirmed, 116 F., 610 (2—151). 
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100. That Combination Is in the Form of a Corporation or Holding 
Company.— The fact that the purpose of an illegal combination 
between stockholders of two railroad companies operating 
parallel and competing interstate lines, to secure unity of 
interest and control of such companies and to prevent com- 
petition, has been accomplished by the formation of a cor- 
poration which has acquired the ownership of fP majority of 
the stock of each of the companies, can not be urged to defeat 
a suit by the United States to restrain the exercise of the 
power so illegally acquired by the corporation through such 
combination, as imposing a restraint upon interstate com- 
merce in violation of the Sherman Law. U . 8. v. Northern 
Securities Co., 120 F., 721. 3 — 215 

150. Same — questions of Benefit to the Public — Public Policy. — Where 
the effect of a combination is to directly prevent competition 
between two parallel and naturally competing lines of rail- 
road engaged in interstate business, it is in restraint of Inter- 
state commerce, and a violation of the Sherman Law; and 
the court, In a suit to enjoin it as such, can not consider the 
question whether the combination may not be of greater bene- 
fit to the public than competition would be ; that being a ques- 
tion of public policy, to be determined by Congress, /ft. 

3—228 

Affirmed, 193 U. S., 197 ( 2—338). 

157. The pendency of a suit in a court can not be pleaded in abate- 
ment of an action in a circuit court of the United States to 
recover treble damages under section 7 of the Sherman Law, 
since the State court is without jurisdiction to enforce the 
remedy given by said section, and therefore the same case can 
not be depending in both courts. Loetoe v. Lawlor, 130 F. f 
633. 3—563 

100. Settlement with One of Two Joint Wrong-doers Bar to Further 
Recovery.— Plaintiff brought suit in a State court against the 
president of a wholesale grocers* association to recover dam- 
ages for an alleged wrongful interference with his business. 
He subsequently commenced an action in a Federal court 
against the association to recover damages for the same in- 
jury, alleged to have been caused by a conspiracy in restraint 
of trade, in violation of the Sherman Law. Pending such 
action he settled the suit in the State court, and received pay- 
ment of the agreed sum from the defendant therein. Held, 
that such settlement was an accord and satisfaction of his 
entire claim and a bar to the second suit, and that, not being 
entitled to recover actual damages in such suit, he was not 
entitled to recover the threefold damages or attorney’s fees 
provided for by section 7 of the act Clabaugh v. Southern 
Wholesale Grocer? Ass'n, 181 F., 707, 8—815 
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109. No Defense to Action That Trust Corporation Is Not a Formal 
Party When Represented by Its President — Where a contract 
for the organization of plaintiff corporation was made for the 
purpose of enabling g trust organized to monopolize the busi- 
ness to control it f and the trust interest in the corporation 
was represented by P. in person, who was president of the 
trust, it was no answer, to an objection that the contract was 
void as in restraint of trade, that the trust corporation was 
not a formal party to the proceeding. McConnell v. Cantors- 
McConnell Co., 152 F., 331. 3—200 

160. Acts of Foreign Government. — Where plaintiff's plantation in 

Panama, over which the Costa Rican Government exercised 
de facto sovereignty, was injured through the acts of the 
Costa Bican .officers and soldiers acting pursuant to an alleged 
conspiracy between the officers of the Costa Rican Govern- 
ment and defendant, plaintiff’s competitor in business, defend- 
ant could not be charged with the acts of such Casta Rican 
officials on the theory that the Costa Rican Government 
merely acted as defendant’s agent in carrying out its desires, 
there being nothing to show that the Costa Rican Government 
was not acting on its own responsibility and In its govern- 
mental capacity. American Banana Co . v. United Fruit Co ^ 
166 F., 266. 3—570 

161. Same — Government and Individual Not Joint Tort-Feasors. — 

Where officers and soldiers of Costa Rica committed depreda- 
tions on plaintiff’s plantation in Panama, through an alleged 
conspiracy between defendant and the governing officials of 
Costa Rica, defendant and the Costa Rican Government could 
not be regarded as joint tort-feasors. Ib . 3 — 570 

162. All Defenses Open Under General Issue.— This court, having on 

an appeal under the Criminal Appeals Act of March 2, 1907, 
held that allegations as to continuance of a conspiracy can 
not be met by special plea in bar, all defenses, including that 
of limitations by the ending of the conspiracy more than three 
years before the finding of the indictment, will be open under 
the general issue and unaffected by this decision. U . S. v. 
Kissel, 218 U. S., 610. 3—825 

163. Good Motives of Conspirators no Defense. — Under the Sherman 

Law, which denounced unreasonable competition and con- 
spiracies, a “conspiracy '* may have as an element the seeking 
of an unlawful end or the employment of unlawful means, and 
the good motives of the conspirators are no defense. U. 8 . 
v. Motion Picture Pat Co., 226 F., 806. 6—213 

164. Same — Where the Purpose was to Restrain, that Aots did not Re- 

late Direetly to Interstate Commerce, not a Defense.— That the 
alleged unlawful acts of defendants did not relate directly 
to interstate commerce is not a defense, where it was their 
66825*— 18 8 
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purpose to restrain such commerce, and that was their neces- 
sary, although indirect, effect Dowd v. United Mine Workers 
of America , 235 F„ 7. 6-fi58 

195. When Doctrine of Laches Is Inapplicable.— The doctrine of 
laches is inapplicable to a suit to abrogate an illegal mo- 
nopoly, where some of the acts in furtherance of the mo- 
nopoly were committed just before the tiling of the bill, and 
in addition to this, defendants were apprised before the 
beginning of the suit that their methods of doing business 
were deemed by the Government violations of the statute. 
U. 8. v. Eastman Kodak Co., 230 F., 523. 5 — 912 

ACTS. 

L Hot Unlawful to Make, in Good Faith, Comparative Demon- 
strations of Cash Registers with Those of Competitors.— 
It was not unlawful for the officers and agents of a com- 
pany manufacturing and selling cash registers to compare 
by comparative demonstrations or otherwise competitive 
cash registers with their cash registers, for the purpose of 
demonstrating the superiority of their register, and thereby 
induce prospective purchasers to buy it. Patterson v. U. 8., 
222 F., 650. 5—137 

9. Same — Unlawful to Induce Purchasers of Competing Cash Reg- 
isters to Break their Contracts of Purchase. — It was un- 
lawful for the officers and agents of the N. Company, en- 
gaged in manufacturing and selling cash registers, to sell 
or offer to sell and try to sell the N. Company's cash reg- 
isters to persons who had bought and owned competing cash 
registers, if this involved the purchaser breaking his con- 
tract with the competitor in any particular, or was done for 
the purpose of driving the competitor from the field; and 
on a trial for conspiring in restraint of the interstate trade 
of competitors, an instruction that it was not unlawful for 
such officers and agents to sell or offer and try to sell cash 
registers to persons who owned competing Registers in 
exchange at such price as was satisfactory to the parties 
needed qualification, and was properly refused. 76. 5—137 

9 . Same— Whether it was Lawful or aot to Require Agents to 
Report Names of Purohasers of Competing Registers, De- 
pended Upon Manner in Which, and Purpose for Whioh, the 
Information was Secured. — Whether it was unlawful for 
the officers and agents of the N. Company, engaged in manu- 
facturing and selling cash registers, to require agents of 
that company to report the names of persons who had pur- 
chased cash registers from competitors, or to secure samples 
of machines put on the market from competitors, depended 
on the manner in which the information or samples were 
obtained or secured; and on a trial for conspiring in re- 
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straint of the Interstate trade and commerce of competi- 
tors of the N. Company, an instruction that it was not un- 
lawful to so require was too broad, and was properly 
refused. Ib. 5—138 

See also Unlawful Acts. 

ADMINISTRATORS AND EXECUTORS. 

1. In Abtenee of a Statute, Executor Can Be Sued Only In State 

Granting Letter*. — An executor may not, in the absence of 
statute authorizing it, be sued outside of the State granting 
his letters. Thorbum v. Oates , 225 F., 613. 6 — 200 

2. Same— The Subject of Administration a Proceeding in rem, and 

Executor is Official Charged with Duties of Management and 
Distribution. — The subject of administration of estate of 
decedent is In rem, and an “executor” is only an official 
charged with the duties of management and distribution, re- 
gardless of whether he is vested with title, or whether the 
obligation to pay debts is personal. Ib. 6 — 201 

3. Same — Code of New York Permits Suits Against Foreign, in Cer- 

tain Cases. — The Code of Civil Procedure of New York, sec- 
tion 1836a, providing that a foreign executor may be sued in 
any court in the State in his capacity of executor under like 
restrictions as a non-resident may be sued, must be construed 
as opening the courts of New York to suits against foreign 
executors in cases where the law of the domiciliary State 
allows it Ib. 6—201 


AGENTS. 

L Acts of, Acts of Principal*.— The acts of agents and employees in 
furtherance of a conspiracy, are the acts of the principala 
Alaska S. S. Co. v. Inter . Longshoremen 's Ass'n, 236 F., 969. 

6-U80 


AGREEMENT. 

1. Between Labor Union and Coal Operators in Other States to Com- 
pel Coal Company to Unionize Its Mines is Unlawful. — Com- 
plainant company commenced the operation of a coal mine in 
West Virginia with non-union miners. It was shortly notified 
by officers of the United Mine Workers of America that, unless 
It unionized its mine, a union mine in Ohio in which some of 
its stockholders were interested would be shut down, and it 
yielded, its workmen forming a union. A strike was ordered 
the next day, which was settled. In the next three years 
three strikes were ordered, and complainant was subjected to 
a loss thereby of $48,000. At the time of the last, which was 
a general strike, it offered to comply with the terms de- 
manded, and its employees desired to continue work, but were 
not permitted. They became dissatisfied, withdrew from the 
union, and made individual contracts with complainant by 
which it was agreed that the mine should remain non-union. * 
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Defendants, who were officers of the union, undertook to or- 
ganize another local union at the mine, and threatened to 
shut it down unless it should be again unionized. Some time 
previously they had entered into an agreement with operators 
in other States who were competitors of the West Virginia 
mines by which they undertook to unionize the latter, so that 
they could control conditions and lessen competition. Held, 
that such agreement was unlawful, as in restraint of inter- 
state commerce, and that complainant was entitled to relief 
by injunction. Hitohman Coal d Coke Co. v. Mitchell , 202 F., 
554. 5 — 585 

9. By a Number of Steel Manufacturers, by Means of Meetings, and 
Understandings to Fix and Maintain Prices, in Restraint of 
Competition. — At a time of panic and threatened serious finan- 
cial disturbance representatives of a number of the largest 
steel manufacturers, who were competitors, met and after dis- 
cussion came to an informal agreement or understanding to 
maintain prices for their own protection and the protection 
of customers who had stocks on hand. At later meetings 
committees were appointed, who considered and assented to 
specific prices to be maintained by each company until it 
should find reason to change them, in which case it was under- 
stood that it should notify the others that another meeting 
might be held. These tacit agreements were more or less ob- 
served by the parties until normal conditions were restored, 
although there were many other manufacturers who did not 
take part In nor regard them. Held , that, while no formal 
words of contract were used, the understanding amounted to 
an agreement in restraint of competition, in violation of the 
Sherman Law, but that such agreement would not Justify the 
court in dissolving participating corporations on a bill filed, by 
the Government after it had ceased to be observed. U. S . v. 
V. 8 . Steel Corporation , 223 F., 160. 6 — 155 

S. For Purchase of Mimeograph Subject to License Restrictions, 
not Collateral. — An agreement arising from the purchase of 
a Rotary mimeograph subject to a license restriction that 
the machine may be used only with the stencil paper, ink, 
and other supplies made by the patentee, none of which are 
patented, is not collateral, so as to make its validity de- 
pendent on principles of general law, of which a Federal 
court will have Jurisdiction. Henry v. A. B. Dick Co ., 56 I* 
Ed., 645. 6— 763 

4. Zn Unlawful Restraint of Trade not Authorised by the Copy- 
right Law. — No more than the patent statute was the copy- 
right act intended to authorize agreements in unlawful re- 
straint of trade and tending to monopoly in violation of the 
Sherman Law. Btrwu v. American Pub. Ats’n, 231 U. S., 234. 
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5. Same — Prohibiting Parties Thereto Belling Copyrighted Books 
to Those it Condemned Unlawful. — As the agreement involved 
in this case went beyond any fair and legal means to pro- 
tect trade and prices, practically prohibited the parties 
thereto from selling to those it condemned, affected com- 
merce between the States, it was manifestly illegal under the 
Sherman Law, and was not justified as to copyrighted books 
under any protection afforded by the Copyright Law. lb. 

4—856 

B. Tor Destruction of Competition and Fixing Prices, Void. — Any 
agreement having for its purpose the destruction of compe- 
tition and the fixing of prices is injurious to the public 
interest and void. Frey & Son v. Welch Grape Juice Oo. 
(not reported). 6—869 

Frey & Son v. Cudahy Packing Co. (not reported). 6—880 

7. Party to Such Agreement, Liable for Damages. — No man has a 
right to be a party to an agreement or combination to fix 
or maintain prices, and one who does something to further 
such an illegal object is liable in damages to a party thereby 
injured, lb. 6—869, 880 

AGREEMENTS NOT TO ENGAGE IN BUSINESS. See Actions and 
Defenses, 153; Combinations, etc., 102, 103, 280, 301, 308, 
371. 

AGREEMENTS NOT TO COMPETE IN BIDDING. See Combinations, 
etc., 109-117. 

ALIENS. 

I. Entitled to Equal Protection of the Laws, Including Right to 
Combine to Improve their Condition. — So long as the United 
States permits aliens to immigrate, a large majority of 
whom are uneducated laborers, It is the duty of the Govern- 
ment to afford them equal protection under our Constitution 
and the laws pursuant thereto, including the right to com- 
bine to improve their condition. Mitchell v. Hitchman Coal 
d Coke Go., 214 F., 699. 6—609 

ALLEGATIONS AND PROOF. See Practice, 5-9. 

ANTICIPATED PROFITS. See Damages, 3. 

APPEAL AND ERROR. 

1. Under Criminal Appeals Act, Supreme Court Must Accept Trial 
Court’s Construction of Counts of Indictment — On appeal 
under the Criminal Appeals Act of Match 2, 1907 (34 Stat, 
1246), the Supreme Court must accept the lower court's con- 
struction of the counts of the indictment, and its jurisdiction 
is limited to considering whether the decision of the court 
below that the acts charged are not criminal is based upon 
an erroneous construction of the statute alleged to have been 
violated. U. S. v. Patten, 226 U. S., 535. 4-752 
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2. Sane — Supreme Court Must Accept Trial Court's Construction of 

Counts of Indictment. — The Supreme Court when reviewing 
under the Criminal Appeals Act of March 2, 1907, the Judg- 
ment of a circuit court whose ruling sustaining a demurrer 
to certain counts in an indictment charging violations of the 
Sherman Law, was based upon the construction of that 
statute, must accept the circuit court’s construction of the 
counts of the indictment, and can consider only whether the 
decision that the acts charged are not condemned as criminal 
by the statute is based upon an erroneous construction of that 
statute. U. 8. v. Patten , 57 L. Ed., 333. 4—752 

3. Same — Supreme Court Must Assume Indictment Alleges What 

Trial Court Treated it as Alleging. — On appeal under the 
Criminal Appeals Act of 1907 the Supreme Court must assume 
that the counts of the indictment adequately allege whatever 
the lower court treated them os alleging; and, where its de- 
cision shows that it assumed that every element necessary to 
form a combination was present, the Supreme Court has juris- 
diction to determine whether such a combination was illegal 
under the statute which defendants are charged with vio- 
lating. V. 8 . v. Patten , 226 U. S., 540. 4—756 

4. Same — When Sustaining of a Demurrer to Indictment Involves 

Construction of Statute. — A judgment of a Federal circuit 
court sustaining a demurrer to certain counts in an indict- 
ment charging violations of the Sherman Law, upon the 
ground that the acts charged are not within the condemnation 
of that statute, is based upon a construction of such statute 
within the meaning of the Criminal Appeals Act of March 2, 
1907, governing the right of the Government to a review in a 
criminal case. U. 8 . v. Patten, 57 L. Ed., 333. 4—752 

I. When Supreme Court Will Not Consider a Contention Not Made 
in Lower Courts. — A contention not marie either in the Circuit 
Court or in the Circuit Court of Appeals, and which is con- 
trary to the theory on which the cause was tried, will not be 
considered by the Supreme Court. Virtue v. Creamery Pack- 
age Mfg. Co., 57 L. Ed., 393. 4—835 

6. On Cross Appeals, Supreme Court Will Consolidate Appeals and 

Hear Whole Case. — Where both parties have appealed, oue 
from the decree entered on the mandate of the Supreme Court 
and the other from denial of a motion to modify such decree, 
as the whole decree is before the Supreme Court the dismissal 
of the latter appeal would not limit its power and duty to 
pass on the questions raised by it, the proper practice being 
to consolidate the appeals. U. 8 . v. Terminal R. R. Ass’n, 
236 U. S., 200. 4—517 

7. Punishment for Criminal Contempt Not Revlewable by the Su- 

preme Court on Appeal. — A judgment of fine or imprisonment 
in proceedings for an alleged criminal contempt of an injune- 
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tion Is not reviewable by appeal. Oompers v. V. 8 ., 58 L. Ed., 
1115. 6 — 785 

8 . Same — Error Will Not Lie from Supreme Court to Review Judg- 

ment of Court of Appeals, D. C., Punishing for Criminal Con- 
tempt — A writ of error will not lie from the Supreme Court 
to the Court of Appeals of the District of Columbia to review 
a judgment rendered on an appeal from the Supreme Court 
of the District of Columbia in proceedings to punish the al- 
leged criminal contempt of an injunction. Ib . 6—795 

9. When Plea of Immunity is Denied by State Court, Supreme 

Court has Power to Review Under Section 237 of the Judieial 
Code. — One who sets up a Federal statute as giving immunity 
from a judgment against him, may bring the case to the 
Supreme Court under section 237 of the Judicial Code, if 
his claim is denied by the decision of the State court 
Straus v. American Pub . Ass'n, 231 U. S., 233. 4r-853 

10. Same — Denial of Plea of Immunity by State Court, Involves 

Claim of Federal Right, Which Supreme Court has Power to 
Review under Section 237, Judicial Code. — Plaintiff's con- 
tention at the trial in a State court that an agreement 
between publishers and booksellers to maintain retail prices 
on copyrighted books not only went beyond the authority 
conferred in the copyright laws relied upon by defendant, 
but was in violation of the terms of the Sherman Law mak- 
ing illegal combinations in restraint of trade and tending 
to monopoly, presents a claim of Federal right which is 
necessarily denied when the highest State court affirms a 
judgment below in favor of defendant, so as to sustain the 
appellate jurisdiction of the Federal Supreme Court, under 
section 237, of the Judicial Code, governing writs of error 
to a State court. Ib., 58 L. Ed., 192. 4 — 85(5 

11. Use of Word “ Proof,” in its Popular Way for “ Evidence,” Held 

not Error.— The use in this case of the word ‘'proof” by 
the trial judge in its popular way for “evidence,” held, 
in view of the caution by the judge, not to have prejudiced 
the defendants. Latclor v. Loetoe , 235 IT. S., 536. 9—424 

12. Appellate Court Will not Weigh Evidence. — It is not the prov- 

ince of an appellate court to weigh the evidence. Patterson 
V. V . 8 ., 222 F., 631. 9—109 

13. Facts Well Pleaded, in Matter Stricken Out on Motion, Must, on 

Appeal, be Taken as True. — Where paragraphs presenting a 
defense were on motion stricken from the answer, whatever 
facts contained therein were well pleaded must on appeal 
be taken as true. Kansas City Southern Ry. Co. v. Lusk , 
224 F., 706. 9—880 

14 . Same— An Order Authorizing a Receiver to Renonnoe a Con- 

tract, is Appealable, the Decision Being Final in its natnre. — 
An order whereby a receiver of an insolvent railroad corpo- 
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ration was authorized to renounce a contract for the renting 
of terminal facilities is appealable; the decision being final 
In its nature, in view of the fact that such contract was 
practically ended. lb. 5—881 

15. Where Verdict for Defendant Might Have Been Under Either of 

Two Defenses, Plaintiff Entitled, on Writ of Error, to Balse 
Legal Rulings Relevant to Either Defense. — Where the verdict 
for defendant, relying on two defenses, might have been given 
under either, plaintiff, on writ of error to review the judgment 
thereon, was entitled to raise legal rulings relevant to either 
defense. J Buckeye Powder Co. v. DuPont Powder Co., 223 F., 
885. • 4—603 

16. Same — Order of Court Requiring Plaintiff to Elect, Not Review- 

able, Where All Evidence Not in Record.— The action of the 
trial court in requiring plaintiff, suing for damages under 
section 7 of the Sherman Law, for violations of sections 1 
and 2 of the act, to elect on which violation it will rely, is not 
reviewable, where all the evidence is not in the record. Ib. 

4—604 

17. Same — When Order of Court, Requiring Election, is Harmless 

Error. — Where, in an action for damages under section 7 of 
the Sherman Law, plaintiff’s case depended on the truth of 
the charge to which practically all the evidence was directed, 
that defendants had unlawfully attempted to monopolize a 
large part of the trade in an article of commerce, and the 
case was tried on the merits, the rule requiring plaintiff to 
elect whether he would rely on a violation of section 1 or of 
section 2 was harmless. Ib. 4 — 605 

18. Reviewing Court Will Regard Contracts in Their True Light, 

Where Trial Court Required Plaintiff to Proceed on Wrong 
Theory. — Where, in an action on contracts claimed to violate 
the State anti-trust laws, plaintiff sued on the contracts as 
contracts of consignment, but by the court’s ruling that they 
were contracts of sale was compelled to proceed as if they 
were contracts of sale, this enforced change of attitude did 
not preclude an appellate court from regarding the contracts 
in their true light as contracts of consignment Cole Motor 
Car Co. v. Hurst, 228 F., 282. 6—388 

19. Order Sustaining Demurrer to Complaint Will Be Reviewed on 

Error After Judgment Dismissing Complaint — As there can be 
no writ of error until after final judgment, and as orders sus- 
taining demurrers to the complaint, which necessitated plain- 
tiff’s pleading anew, are a part of the record, such orders will 
be reviewed on writ of error, after judgment dismissing the 
complaint. United Copper Sec. Co. v. Amalgamated Copper 
Co., 282 F., 575. 6—445 

90. Where an Action Was Dismissed on Demurrer to Complaint, Ap- 
pellate Oonrt Will Review All Questions Raised by the De- 
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murrer. — On writ of error from a judgment dismissing an 
action on demurrer to the complaint, the appellate court is 
not limited to a consideration of the particular ground of 
demurrer sustained by the trial court, but all questions raised 
by the demurrer are reviewable. Dowd v. United Mine 
Workers of America , 235 F. f 3. 6 — 652 

21. On Appeal to the Supreme Court, Testimony in the Becord 
Hast Be Beduced to Narrative Form, Unless Leave to Omit 
is Given by the Supreme Court. — The act of Congress of 
February 13, 1911 (36 Stat., 901), provides that the appel- 
lant or plaintiff in error shall cause to be printed under such 
rules as the lower court shall prescribe, and file in the 
office of the clerk of the Circuit Court of Appeals, 25 printed 
transcripts of the record of the lower court, and of such 
part or abstract of the proofs as the rules of the Circuit 
Court of Appeals may require, and in such form as the 
Supreme Court shall prescribe, one of which transcripts 
shall be certified. Supreme Court rule 31 prescribes the 
form of printed records and briefs. Equity rule 75 provides 
that the evidence to be included in the record on appeal shall 
not be set forth in full, but shall be stated in simple 
condensed form, the testimony being stated only In narra- 
tive form, save that, if the parties desire it, and the court 
or judge so directs, any part of the testimony shall be re- 
produced in the exact words of the witness. That the ap- 
pellant shall present his statement of the evidence, and 
that, if it be true, complete, and properly presented, it shall 
be approved by the court or judge. Because of the antici- 
pated bulkiness of the record in a suit in equity, the parties 
had the notes of the testimony transcribed directly into 
printed pages and bound into convenient volumes. The 
record so printed conformed to rule 31 and to the provisions 
of the statute. Held that, while the record in this shape 
was found satisfactorily convenient, the District Court could 
not approve a transcript of the record for transmission to 
the Supreme Court without the statement in narrative form 
required by rule 75, unless leave to omit such statement was 
obtained from the Supreme Court, as it would be an evasion 
of the duty imposed on the District Court to apply the ex- 
ception contained in the rule as to setting forth parts of 
the testimony in full to the whole testimony. U. S. v. 
Motion Picture Patents Co., 230 F., 541. 6 — 222 

APPEAL. See Courts, 38, 88, 93, 95-100. 

APP0BTI0NMENT, DIVISION, OB BESTBICTION OP TEBBITOBY. 
See Combinations, etc., 97, 101, 109, 265, 320. 

ATTACHMENT. 

1. Grounds for Dissolution— Prior Attachment in State Court.— 
Where the State statute provides for successive attachments 
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of tbe same property, a prior attachment in a State court 
affords no ground for the discharge of an attachment in a 
Federal court. Lowe v. Latclor , 130 F., 633. 2—563 

ATTEMPT TO MONOPOLIZE. 

1. There Can Be no Finding of an Attempt to Monopolize, Without 
Proof of Intent U. 8. v. Quaker Oat* Co., 232 F. t 499. 

ATTORNEY. 

1. When Purchase by, of Claim for Damages, Ohampertoui. — 

While a claim for treble damages by a person injured by a 
violation of the Sherman Law is assignable, where a lawyer, 
for services that he was willing to settle for $5,000 cash, 
took an assignment of a claim which he thought was worth 
at least $75,000, the transaction was champertous, and he 
could maintain no action on the assigned claim, as it was 
taken for the purpose of speculation. SampHner v. Motion 
Picture Pat. Co., 243 F., 277. 6—1001 

ATT0RENY GENERAL. See Actions and Defenses, 54, 55, 89, 116; 
Pasties, 19, 20. 

ATTORNEY’S FEES. See Costs. 

AVOIDANCE OF PAYMENT. See Actions and Defenses, 136, 137. 

BAILMENT. See Sale, 4. 

BATH-TUBS. See Combinations, 58 ; Contracts, 54. 

BIDDING, AGREEMENTS NOT TO COMPETE. See Combinations, 
etc., 109, 110, 117, 119, 161, 265. 

BILL. See Equity, 2, 4, 5 ; Pleading and Practice, 2, 5, 11, 12, 51, 
52, 67, 68, 71, 83, 84, 91. 

BILL OF PARTICULARS. 

1* Defendants Not Entitled to, in Action for Damages, When Pacts 
Charged Within Their Own Knowledge. — Where, in an action 
for damages for injuries sustained by reason of an alleged 
unlawful combination in restraint of trade, the complaint 
alleged a combination, which was not against plaintiffs spe- 
cifically, the proof of which might be founded on inferences 
to be drawn from the course of business, and two of the de- 
fendants had already been held to have participated in the 
illegal combination, in a proceeding brought by the United 
States on behalf of the public, and the other had knowledge 
of Its own relations to the defendants and wherein it par- 
ticipated in any combination, defendants were not entitled to 
a bill of particulars, alleging specific details of the combina- 
tion and its effect on plaintiffs. Locker v. American Tobacco 
Co., 194 F., 232. 4 — 611 

2. Same — Defendants Are Entitled to, When Special Damages Are 

Claimed. — Where, In an action to recover damages for injuries 
due to an alleged unlawful combination in restraint of trade, 
the damages claimed were very large, and were in the nature 
of special damages, defendants were entitled to a bill of par- 
ticulars with reference thereto. /&. 4—612 
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8 . Defendants Are Entitled to, in Action to Recover Speelal Dam- 
ages. — In an action to recover special damages in a very large 
sum, alleged to have been caused by an Illegal combination 
by defendants in restraint of trade, a defendant is entitled 
to a bill of particulars, stating in what such damages consist, 
and in what way they were caused to plaintiff by the alleged 
conspiracy. Locker v. American Tobacco Co ., 200 F., 975. 

4—617 

4. Same — When Required, it Limits Claim to the Particulars Stated. — 

Under Code Civil Procedure, New York, section 531, which 
authorizes courts to require bills of particulars and to 
preclude a party failing to comply with such an order from 
introducing evidence of the matters to which the order relates, 
the furnishing of a bill of particulars is in itself a limitation 
of the claim to the particulars stated, and while it is not 
necessary to express the limitation in the order, such a pro- 
vision is not prejudicial. Ib. 4 — 617 

5 . Can Not Aid an Indictment Which Lacks a Statement of Paets 

Essential to Constitute the Offense Charged. — A bill of particu- 
lars can not aid an indictment which lacks a statement of the 
essential facts to constitute the offense charged, but is appro- 
priate where there is a good indictment, and defendants desire 
to be more particularly informed as to matters which will aid 
them in their defense. U. 8. v. Rintelen , 233 F., 799. 6—532 

6 . Granting of, Within Discretion of Trial Court, and Action Not 

Revlewable. — A motion by the defendant in a criminal case 
for a bill of particulars is addressed to the discretion of the 
court, and its action thereon is not reviewable. Knauer v. 
U. S. t 237 F., 13. 6—694 

BOOKSELLERS. See Combinations, etc., 86, 182, 183. 

BOYCOTT. 

1. Order of Court Restraining, Not an Abridgment of Free Speeoh. — 
An order of a court of equity, restraining defendants from 
boycotting complainant by publishing statements that com- 
plainant was guilty of unfair trade, does not amount to an 
unconstitutional abridgment of free speech; the question of 
the validity of the order involves only the power of the court 
to enjoin the boycott Qompers v. Bucks Stove & Rang e Co. t 
221 U. S., 430. 4—778 

8. Same — To Enjoin, it Should Appear There is a Conspiracy Causing 
Irreparable Damage. — In order that a boycott may be en- 
joined, it must appear that there is a conspiracy causing 
Irreparable damage to complainant’s business or property. Ib. 

4—778 

8 . Same — When Enjoined, the Circulation of Cireulars Kay Consti- 
tute Keans of Unlawfully Continuing. — Where conditions exist 
that justify the enjoining of a boycott, the publication and 
use of letters, circulars, and printed matter may constitute 
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the means of unlawfully continuing the boycott and amount 
to a violation of the order of injunction. Ib. 4 — 779 

4 . Members of Labor Union Boycotting Goods of Manufacturer, 

Liable for Damages.— Where members of a labor union at- 
tempted to compel a hat manufacturer to unionize his factory, 
left his employment therein, and with the assistance of mem- 
bers of affiliated organizations declared a boycott on his goods 
In other States into which the goods had been shipped for sale 
at retail, such acts constituted a combination or conspiracy 
in restraint of interstate commerce in violation of the Sher- 
man Law, for which the manufacturer was entitled to recover 
treble damages under section 7. Lawlor v. Loeioe, 209 F., 724. 

5—408 

5. " Secondary Boycott ” Illegal Under the Sherman Law, Xegardless 

of Motives of Parties. — Where it was intended to restrain the 
trade of the blacklisted persons, the “ secondary boycott,” or 
attempt of the members of the association to coerce non- 
members into refraining from dealing with blacklisted per- 
sons, was illegal under the Sherman Law, regardless of de- 
fendants' purpose or motive, as no purpose or motive could 
make such action justifiable or such restraint legal. V . S. v. 
King, 229 F., 279. 9—420 

See also Combinations, etc., 243, 255, 376. 

See also Secondaby Boycott. 

BURDEN OF PB00F. See Evidence, 3, 4. 

OABBIEBS. 

1. Common Carriers Not Included Within the Statute.— It was not 
the intention of Congress to Include common carriers sub- 
ject to the act of February 4, 1887, within the provisions of 
the Sherman Law, which is a special statute, relating to 
combinations in the form of trusts and conspiracies in 
restraint of trade. U. S. v. Trans-Mo. Ft. Assn., 53 F., 440. 
Case reversed, 166 U. S, 290 (1—648). 1-90 

9. May Demand Prepayment of Freight from One Connecting Car- 
rier and Not from Another. — A common carrier engaged in 
interstate commerce may at common law, and under the 
interstate commerce law, demand prepayment of freight 
charges, when delivered to it by one connecting carrier, with- 
out exacting such prepayment when delivered by another 
connecting carrier, and may advance freight charges to one 
connecting carrier without advancing such charges to an- 
other connecting carrier. Qvlf } C. & S. F. Ry. Co . v. Miami 
S. S. Co., 86 F., 416. 1—835 

8 . Same — Through Transportation — Joint Rates and Billing. — Such 
carrier may enter into a contract with one connecting carrier 
fot through transportation, through joint traffic, through 
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billing, and for the division of through rates, without being 
obligated to enter into a similar contract with another con- 
necting carrier. /&. 1—838 

4. Hot Required to Receive Goods Without Prepayment of Charges. — 
The rules of the common law do not require a carrier to 
receive goods for carriage, either from a consignor or a 
connecting carrier, without prepayment of its charges if 
demanded, nor to advance the charges of a connecting 
carrier from which it receives goods in the course of trans- 
portation; nor can it be required to extend such credit or 
make such advances to one connecting carrier because it 
does so to another. Southern Ind. Exp . Co. v. U. S. Exp. 
Co ., 88 F., 662 . 1-865 

I. Same— Express Companies.— The Interstate commerce act does 
not apply to independent express companies not operating 
railway lines. 2b. 1—866 

See also Combinations, etc., 188 , 109 , 201 , 344 , 355 , 357, 358, 


CASE. 

1. When Suit for Infringement Presents One under Patent law. — 
A suit for infringement which turns upon the scope of the 
patent and privileges of the patentee thereunder, presents a 
case arising under the patent law. Henry v. A. B . Dick Co., 
224 U. S„ 18. 6-744 

8. Same — When Suit is on Broken Contraot, Case Hot under Patent 
law.— A patentee who has leased his patent to a licensee 
under restrictions may waive the tort involved in infringe- 
ment and sue upon the broken contract ; but in that event the 
case is not one arising under the patent laws and, in the ab- 
sence of diversity of citizenship, a Federal court has no Juris* 
diction thereof. 2b. 6—744 

3. Same — Nature of, often Determined by Remedy Sought.— 
Whether the case is one of infringment, of which the Fed- 
eral court has jurisdiction, or of contract, of which it has not 
jurisdiction, is often determined by the remedy which com- 
plainant seekB. 2 b. 6—745 

CASES CERTIFIED TO SUPREME COURT. 

h Supreme Court, in Cases Certified, Will Decide Question on Facts 
as Certified.— Defendants in an action tor contributory in- 
fringement of a patented rotary mimeograph by a sale of ink 
to the purchaser in violation of a license restriction that it 
should be used only with the ink made by the patentee can 
not, where the facts certified to the Supreme Oourt state that 
they made a direct sale of the ink to the user of the patented 
article with knowledge that, under the license from the 
patentee, she could not use such ink in connection with the 
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machine without infringement of the monopoly of the patent, 
and that the sale was made with the expectation that it would 
be used in connection with such mimeograph, claim that the 
sale of the ink was not an infringement as it might be used 
in a non-infringing way. Henry v. A . B . Dick Co M 66 L. Ed., 
645. 6-774 

CERTIORARI See Courts, 64, 65. 

CHAMPERTY. 

1* Purchase of Claim for Damages by Attorney.— While a claim for 
treble damages by a person injured by a violation of the Sher- 
man Law is assignable, where a lawyer, for services that he 
was willing to settle for $5,000 cash, took an assignment of 
a claim which he thought was worth at least $75,000, the 
transaction was chnmpertous, and he could maintain no 
action on the assigned claim, as it was taken for the purpose 
of speculation. Samplincr v. Motion Picture Pat . Co., 243 F., 
277. 6—1001 

CHARGE OP COURT. 

L That Jury Must Not Allow Speculative Damages, when Suffi- 
cient. — When claims for damages for loss of custom are 
definitely stated, a charge advising the Jury that the burden 
of proof is on the plaintiff, and that they must not allow specu- 
lative damages, and that they are not required to guess at 
amounts but should be able to calculate them from evidence, 
sufficiently guards against the danger of supposititious profits 
being considered as an element of the verdict Thomsen v. 
Cayser, 243 U. S., 89. 6—730 

CITIZENSHIP • 

L Unincorporated Association Not a Citizen of Any State.— A volun- 
tary unincorporated association is not a citizen of any State, 
and hence the Federal Circuit Court has no jurisdiction of a 
labor union constituting such association, nor of its members 
generally, on a bill against them to enjoin interference with an 
employer’s business. Irving v. Joint Council of Carpenter*, 
etc., 180 F., 898. 5-679 

COAL. See Combinations, etc., 83, 84, 85, 129, 146. 

COLLATERAL ATTACK. 

L When Raising Defense of Illegality of a Corporation, as a De- 
fense to a Suit for Recovery of Purchase Price for Goods Sold 
Would Be.— The legal existence of a corporate seller of goods 
can not be collaterally attacked by raising the objection in a 
suit for the purchase price that the corporation was organ- 
ized in violation of the Sherman Law, forbidding combina- 
tions in restraint of interstate commerce. Wilder MJg. Co . v. 
Com Products Ref. Co ^ 57 L. Ed* 520. 6-655 
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COMBINATIONS, CONSPIRACIES, CONTRACTS, ETC., IN RESTRAINT 
OP TRADE AND COMMERCE. 

I. In General. 

I. General Principle** 

1. Whether a Restraint of Trade is Caused by a Combination Must 
be Judged by the Usual Rule of Legal Responsibility. — 
Whether a combination causes a restraint of Interstate com- 
merce must be judged by the usual rule of legal responsi- 
bility ; that is, whether the effect upon the interstate move- 
ment of goods or persons is within those consequences which 
would reasonably be supposed to result from the acts of the 
parties, but results insignificant in proportion to the total 
effect will be disregarded. Maricnelli , Lim. ?. United Book- 
ing Offices , 227 F., 168 5—048 

3. Same — Combined Effect of Separate Acts Must be Regarded as a 
Whole. — While the combined effect of the separate acts al- 
leged to have made a combination illegal must be regarded 
as a whole, the strength of each act must be considered sep- 
arately. Virtue v. Creamery Package Mfg. Go., 227 U. S., 
33. 4—881 

8 . In Determining Validity, Court May Look to Intent and Pur- 
pose. — In determining the validity of a combination the court 
may look to the intent and purpose of those conducting the 
transaction and to the objects had in view. U. 8. v. Union 
Pacific R. R. Co., 226 U. S., 93. 4—682 

A Not Excusable Because of Good Motives.— A combination is not 
excusable upon the ground that it was induced by good mo- 
tives and produced good results. Thomsen v. Cayser , 243 
U. S., 86. 6—728 

5. In Restraint of Trade, Not Justified by Beneficial Effect — If a 

contract or combination be in unreasonable restraint of trade, 
the fact that in a particular given case the court or Jury may 
think the result of a contract or combination may be on the 
whole beneficial rather than harmful, will not justify such 
contract or combination. Frey d Son v. Welch Qrape Juice 
Co. (Not reported.) 0 — 869 

Fry d Son v. Cudahy Packing Co. (Not reported.) 6 — 880 

6. If Otherwise Illegal, Is None the Less so, Though It May for a 

Time Stimulate Competition. — -A combination otherwise illegal 
under the Sherman Law as suppressing competition, is not the 
less so because for a time it may tend to stimulate competi- 
tion — and so held as to a corner In cotton. U. 8. v. Patten, 
226 U. S., 641. 4—757 

7. Acts Absolutely Lawful May Be Steps in a Criminal Plot U. 8. v. 

Reading Co., 226 U. S., 357. 4—725 
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8. A Combination to Effect an Unlawful Objeet through lawful 

Means, May Constitute a Criminal Conspiracy. 17. S. v. Ritir 
telen, 233 F., 798. 6—632 

9. A Combination May Be within the Sherman Law, though Con- 

cerned in Oreat Part with Internal Affairs. Marienelli , Lim., 
v. United Booking Offices , 227 F., 170. 5 — 951 

10* While Retailer May Stop Dealing with Wholesaler, He May not 
Combine with Others To Do So. — While a retail dealer may 
unquestionably stop dealing with a wholesaler for any reason 
sufficient to himself, he and other dealers may not combine 
and agree that none of them will deal with such wholesaler 
without, in case interstate commerce is involved, violating 
the Sherman Law. Eastern States Ret . Lum. Deal. Ass’n v. 
U. S ., 234 U. S. 614. 4--875 

11. Separate Acts May Be Legal under State Law, but when Taken 
Together, Illegal under Sherman Law. — Although separate 
acts of the defendants may be legal under the State law 
when considered alone, they may, when taken together, be- 
come parts of an illegal combination under the Sherman Law, 
which it is the duty of the court to dissolve. U. S. v. Reading 
Co., 226 U. S. 352. 4—721 

18. Effect and Legality of Purchase of One Railroad by Another, How 
to be Judged. — The effect of a purchase by one railroad com- 
pany, or a portion of another railroad with which it connects, 
and its legality under the Sherman Law, may be judged by 
what was actually accomplished, and the natural and proba- 
ble consequences of that which was done. U. S. v. Union 
Pacific R. R. Co ., 226 U. S., 93 4—682 

IS. That Party Might Have Stayed out of Business Does Not Justify 
Unlawful Combination. — The fact that the participants might 
have withheld the commercial service they rendered, i. e., 
stayed out of the business, can not justify an unlawful com- 
bination. Thomsen v. Cayser , 243 U. S., 87. 6—729 

14. Same — Formed Abroad, Unlawful, if Put in Operation Here. — A 

combination affecting the foreign commerce of this country 
and put in operation here, is within the act although formed 
abroad, lb. 6 — 729 

15. Foreign Citizens May be Controlled when Operating within 

United States. — While the United States may not control for- 
eign citizens operating in foreign territory, it may control 
them when operating in the United States in the same man- 
ner as it may control citizens of this country. U. S. v. Pacific 
d Arctic R. d K. Co., 228 U. S., 106. 5—231 

16. Mere Coincidence in Time of Bringing Infringement Suits Does 

Not Neeessarily Indicate a Combination. — Mere coincidence in 
time in the bringing by separate parties of suits for infringe- 
ments on patents against the same defendant does not neces- 
sarily indicate a combination on the part of those parties to 
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injure the defendant within the meaning of section 7 of the 
Sherman Law. Virtue v. Creamery Package Mfg. Co., 227 
U. S., 37. 4—834 

17. If a Combination Is not Unlawful, Appointment by It of Exclu- 
sive Selling Agent Was Not.— If a corporation organized by 
producers of slate, and to which they sold their output, was 
not a combination obnoxious to the Sherman Law, the ap- 
pointment by it of an exclusive selling agent was not unlaw- 
ful. American Sea Oreen Slate Co. v. O’HaUoran , 229 F., 79. 

5—308 


2. Distinction. 


18. Distinction Between a Contract and a Combination or Conspiracy 

in Restraint of Trade. — Section 1 of the Sherman Law, which 
declares illegal “ every contract, combination In the form of 
trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States or with foreign nations,” 
makes a distinction between a contract and a combination 
or conspiracy in restraint of trade. Rice v. Standard OH Co., 
134 F., 464. 2—634 

19. Declaration Which Made No Such Distinction Bad for Duplicity. — 

A declaration in a suit based on section 7, to recover dam- 
ages resulting to plaintiff from a violation of such provision, 
which alleges in a single count that defendant entered into 
a “contract, combination, and conspiracy” in restraint of 
trade, is bad for duplicity. Ib. 2 — 635 

20. Combination to Restrain — Conspiracy to Monopolize. — The Sher- 

man Law (sec. 1) provides that every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce, is illegal, and every person who shall 
make any such contract, or engage in any such conspiracy, 
etc., on conviction shall be fined. Section 2 declares that 
every person who shall monopolize, or attempt to monopolize, 
or combine or conspire to monopolize, any part of the Inter- 
state trade or commerce, on conviction shall be punished, etc. 
Held, that such sections referred to and made illegal two dif- 
ferent things: Section 1, combinations in restraint of inter- 
state trade and commerce; and section 2, combinations or 
conspiracies to monopolize, or to attempt to monopolize, in- 
terstate trade and commerce. Monarch Tobacco Works v. 
American Tobacco Co., 165 F., 777. 3 — 538 

3. Legality— How determinable — Test. 

21. The test of the validity of contracts or combinations in restraint 

of trade is not the existence of restriction upon competition 
imposed thereby, but the reasonableness of that restriction 
under the faots and eiroumstanoes of eaoh particular ease. 

95825* — 1 
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Public welfare is first considered, and, if the contract or com- 
bination appears to have been made for a Just and honest 
purpose and the restraint upon trade is not specially injur- 
ious to the public and is not greater than the protection of 
the legitimate interests of the party in whose favor the re- 
straint is imposed reasonably requires, the contract or com- 
bination is not illegal. Shlras, District Judge, dissenting, 
on the ground that this rule is not applicable to corporations 
charged with public duties. U. S. v. Trans-Mo. Ft. Assn., 
58 F., 58. 1—186 

Case reversed, 166 U. S., 290 (1—648). 

22. The test of the legality of a combination under the Sherman Law 

is its necessary effect upon competition in commerce among 
the States or with foreign nations. 

If its necessary efTect is only incidentally or indirectly to 
restrict that competition, while its chief result is to foster 
the trade and increase the business of those who make and 
operate it, it does not violate that law. 

But, if its necessary effect is to stifle or directly and sub- 
stantially to restrict free competition in commerce among 
the States or with foreign nations, it is illegal within the 
meaning of that statute. U. S. v. Standard Oil Co. t 173 F., 
188. 3—712 

23. The test of an u unlawful combination” under section 1 of the 

Sherman Law is its necessary effect upon free competition in 
commerce among the States or with foreign nations. A 
combination, the necessary effect of which is to stifle, or 
directly and substantially to restrict, such competition, is 
unlawful under that act. But if the necessary effect of a 
combination is but incidentally and indirectly to restrict 
competition, while its chief result is to foster the trade and 
Increase the business of those who make and operate it, it 
does not fall under the ban of this law. Union Pacific Coal 
Co. v. U. S ., 173 F., 739. 3—735 

24. Power Vested Indicative of Character. — The power to restrict 

competition in commerce among the several States or with 
foreign nations, vested in a person or an association of 
persons by a combination, is indicative of the character of 
the combination, because it is to the Interest of the parties 
that such a power should be exercised, and the presump- 
tion is that it will be. U. S. v. Standard Oil Co., 173 F., 18a 

3—713 

23. Same. — The combination In a single corporation or person, by an 
exohange of stock of the power of many stockholders holding 
the same proportions, respectively, of the majority of the 
stock of each of several corporations engaged in commerce 
in the same articles among the States or with foreign nations, 
to restrict competition therein, renders the power thus vested 
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In the former greater, more easily exercised, more durable, 
and more effective than that previously held by the stock- 
holders, and it is illegal. Ib. S — 715 

86. Any combination whatever to seoure action whloh essentially 

obstruots the free flow of oommeree between the States, or 
restricts, in that regard, the liberty of a trader to engage in 
business, is within the inhibition of the Sherman Law against 
combinations “ in restraint of trade or commerce among the 
several States.” Loetoe v. Lawlor , 208 U. S., 293. 8 — 841 

87. Provisions Apply to All Contracts in Restraint— Not Merely to 

Unreasonable Restraints. — The prohibitory provisions of the 
Sherman Law apply to all contracts in restraint of inter- 
state or foreign trade or commerce without exception or 
limitation, and are not confined to those in which the restraint 
is unreasonable. U. 8. v. Trans-Missouri Freight Association, 
186 U. S., 290. 1—649 

88. Any restraint of interstate trade or commerce, if It be accom- 

plished by a conspiracy, is unlawful. 17. 8 . v. Debs, 64 F., 
724. 1—822 

89. In a suit to restrain alleged violations of the Sherman Law, 

against trusts and monopolies affecting interstate com- 
merce, the existence of an illegal combination among the 
defendants Is to be determined not alone from what appears 
on the face of the preamble, rules, and by-laws of their asso- 
ciation, but from the entire situation, and the practical work- 
ing and results of their methods of doing business, as dis- 
closed by the evidence. U. S. v. Hopkins , 82 F., 529. 1 — 725 

80. The only question in each ease where the validity of a contract 

or combination under the law is involved is whether or not 
its neoessary effect is to restrain Interstate commerce. Chesa- 
peake & O. Fuel Co. v. U. 8., 115 F., 610. 8 — 151 

81. Xn determining whether or not a combination is in violation of 

the Sherman Law, as In restraint of interstate commerce, it is 
Immaterial that such is not its ultimate object, which is in 
most cases to increase the trade and profits of the parties to 
such combination ; nor is it material to ascertain what propor- 
tion the resulting restraint of interstate commerce bears to 
other results. The true inquiry is whether it tends directly 
to appreciably restrain interstate trade, and, if it does, it is 
within the statute, although such effect may not be so con- 
siderable as its other effects. Ellis v. Inman , Poulsen d Co ., 
181 F., 182. 8 — 577 

88. The test of the violation of the Sherman Law by a contract or 
combination is its effect upon competition in commerce among 
the States. If its necessary effect is to stifle or to dlreetly 
and substantially restrict interstate commerce, it falls under 
the ban of the law, but if it promotes or only incidentally or 
Indirectly restricts competition, while its main purpose and 



52 


TEST OF LEGALITY 


Index— Digest 

chief effect are to promote the business and increase the trade 
of the makers, it is not denounced or avoided by that law. 
Phillips v. Iola Portland Cement Co ., 125 F„ 593. 3—284 

83 . To render a combination unlawful under the Sherman Law it 
need not be one which by its terms refers to interstate com- 
merce, but it Is sufficient if its purpose and effect are neces- 
sarily to restrain interstate trade. Oibbs v. MoNeeley , 118 
F., 120. 3—194 

34 . Form Combination Assumes no Defense. — A combination can not 
escape the condemnation of the Sherman Law merely because 
of the form it assumes, and a single corporation, if it arbi- 
trarily uses its power to force weaker competitors out of busi- 
ness, or to coerce them into a sale to or union with such cor- 
poration, puts a restraint on interstate commerce, and monopo- 
lizes or attempts to monopolize a part of such commerce, in a 
sense that violates the act U. S . v. du Pont , etc., Co., 188 
F„ 151. 4 — 374 

80 . Aot Includes Every Combination Whioh Directly and Substan- 
tially Eestricts Interstate Commerce.— The generality of the 
language used in the Sherman Law, declaring illegal “ every 
contract, combination, or conspiracy in restraint of trade or 
commerce among the several States or with foreign nations,” 
indicates the purpose of Congress to include in the prohibi- 
tion every combination which directly and substantially re- 
stricts interstate commerce, whatever its form. U. 8 . v. 
Northern Securities Co. f 120 F., 721. 2 — 215 

86 . Hature of Schemes Prohibited. — Whether any given business 
scheme falls within the prohibition of the Sherman Law, as a 
combination or conspiracy in restraint of interstate 

commerce, or an attempt at monopoly of a portion thereof, is 
to be determined by its efTect on interstate commerce, which 
need not be a total suppression of trade nor a complete 
monopoly, but it is sufllcient if its necessary operation tends 
to restrain interstate commerce, and to deprive the public 
of the advantages flowing from free competition. U. 8. v. 
MocAndrcws & Forbes Co., 149 F., 833. 3 — 95 

37. Same — A secret arrangement between two corporations, whioh 
together produoed about 85 per cent of all the licorioe paste 
oonsumed in the United States and sold to consumers through- 
out the country, by which they ceased competition, fixed from 
time to time the prices at which each should sell, and ap- 
portioned the customers between them, and also by concerted 
action secured contracts with their chief, if not only com- 
petitors, which enabled them to control either the output of 
such competitors or the prices at which and the persons to 
whom they should sell, and in pursuance of which scheme 
they were enabled to and did advance the price of the article 
to all purchasers nearly 50 per cent within a few months. 
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was one directly affecting Interstate commerce, and consti- 
tutes a combination and conspiracy in restraint of such com- 
merce, and an attempt to monopolize a portion of the same, 
within the prohibition of the Sherman Law. Ib. 8—95 
88. Reasonableness of Restraint Where the Result Direetly Restrains 
Commerce. — Where a combination of manufacturers and whole- 
salers of wall papers was claimed to be in restraint of trade 
and in violation of the Sherman Law, it was immaterial to 
the invalidity of the combination that the agreement was 
valid at common law as imposing only a reasonable restraint 
on competition, provided the direct result of its operation was 
to directly restrain freedom of commerce between the States 
or with foreign nations. Continental Wall Paper Co. v. 
Voight & Sons Co ., 148 F., 946. 9-54 

88. Every combination which restrains free competition in interstate 
trade is a combination in restraint of interstate commerce, in 
violation of the Sherman Law. U. S. v. American Tobacco 
Co., 164 F. f 717. # 8—452 

40. Same — Consolidation of Competing Corporations. — The consolida- 

tion into one corporation of a large number of corporations 
engaged in the different branches of the tobacco Industry, 
many of which were previously active competitors in inter- 
state and foreign commerce, with the result of eliminating 
such competition and of giving the consolidated company 
control of at least 75 per cent of the entire manufactured to- 
bacco business of the United States, including the interstate 
trade therein, constitutes a 44 combination in restraint of inter- 
state commerce,” in violation of the Sherman Law. Ib. 

8-438 

41. Restraint Need Not Amount to Total Destruction. — It is not 

necessary that restraint of Interstate trade and commerce 
should be so complete as to amount to total destruction in 
order to constitute a violation of the Sherman Law, pro- 
hibiting combinations and conspiracies in restraint of inter- 
state trade and commerce, or to monopolize or attempt to 
monopolize the same. Monarch Tobacco Works v. American 
Tobacco Co., 165 F., 781. 8—544 

48. Same — Separate Acts. — A combination or conspiracy to monopo- 
lize or attempt to monopolize Interstate commerce, in viola- 
tion of the Sherman Law, was not immune because It was 
carried into effect by a series of separate acts, each one of 
which, taken alone, was not objectionable, where the direct 
object and result of all was the perfection of a combination 
agreement whereby the free flow of commerce between the 
States, or the liberty of the trader, was obstructed. Ib. 

8—543 

48. Use of Business Alone Does Not Constitute Monopoly.— The size 
of a business alone does not constitute a “ monopoly” in 
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restraint of interstate commerce, in violation of section 2 
of the Sherman Law; but to render a combination illegal 
thereunder it must intentionally and necessarily prevent 
other persons from engaging in such business, thereby stifling 
competition. 17. S. v. American Naval Stores Co., 172 F., 458. 

8 — 684 

44. Intention of Parties Hay Be Material— In determining whether 
a transaction constituted an illegal contract, combination, or 
conspiracy in restraint of interstate trade or commerce, or 
to monopolize the same In violation of the Sherman Law/ 
the intention of the parties may or may not be material, 
depending on whether or not the necessary effect of the 
agreement or acts done is to directly restrain such trade or 
to create such monopoly. If not, the intention is important 
Bigelow v. Calumet d Hecla Mining Co ., 167 F., 709. 8 — 601 

48. The essentials of a contract or combination or eonspiracy in 
restraint of trade or commeroe among the several States or 
to monopolize any part of su^h trade or commerce, Inhibited 
by the Sherman Law, discussed in a charge to a grand jury. 
In re Charge to Grand Jury , 151 Fed., 839. 8 — 164 

46. Elements of, Explained —The elements of a combination or con- 

spiracy in restraint of interstate trade and commerce and to 
monopolize such trade and commerce, in violation of the 
Sherman Law, and the facts necessary to a conviction there- 
under, explained in a charge to the jury. U. S. v. American 
NavalrStores Co., 172 F.. 455. 8—679 

47. Same — Applies to Interstate Carriers. — The Sherman Law applies 

to interstate carriers of freight and passengers, and any con- 
tract or combination which directly and substantially restricts 
the right of suoh a carrier to fix its own rates independently 
of its natural competitors places a direct restraint upon inter- 
state commerce, in that it tends to prevent competition, and is 
in violation of the act, whether the rates actually fixed be rea- 
sonable or unreasonable. Ib. 8—686 

Decree affirmed, 193 U. S., 197(2—338). 

48. Same.- The act is not limited to restraints of Interstate and 

international trade or commerce that are unreasonable in 
their nature, but embraces all direct restraints, reasonable 
or unreasonable, Imposed by any combination, conspiracy, or 
monopoly upon such trade or commerce. U. 8. v. Northern 
Securities Co., 198 U. S., 197. 2-640 

46. When the direct, Immediate, and intended effect of a contract 
or combination among dealers in a commodity is the en- 
hancement of its price, it amounts to a restraint of trade in 
the commodity, even though contracts to buy it at the en- 
hanced price are being made. Addyston Pips 4 Steel Co. v. 
United States, 176 U. S n 21L 1—1010 
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50. It does not matter that a combination embrace* restraint of 

trade within a single State if it also embraoes and is directed 
against commerce among the States. Swift d Co. v. United 
States, 196 U. S., 375. 2— 641 

51. Applies to Combinations in a Territory Operating in a Single 

City. — Sherman Law, prohibiting combinations or conspiracies 
in restraint of trade or commerce in any territory of the 
United States, was not limited to combinations and conspira- 
cies which operated in restraint of the trade of substantially 
an entire territory, but applied as well to a combination and 
conspiracy in restraint of trade and commerce in a single dty 
in a territory. Tribolet v. U . £., 95 Pac. Rep., 88. 3—322 

52. Same. — Where defendant and H. entered into a combination and 

conspiracy in restraint of trade to control the meat business 
in Phoenix, Ariz., and for this purpose organized a corpora- 
tion, the fact that defendant acted merely as an officer and 
stockholder in such corporation, and that the corporation was 
held not guilty, did not prevent defendant’s conviction for 
violating the Sherman Law, prohibiting a combination or 
conspiracy in restraint of trade. Ib. 3 — 323 

53. Agreements or combinations between dealers, having for their 

sole purpose the destruction of competition and fixing of 
prices, are injurious to the public interest and void ; nor are 
they saved by advantages which the participants expect to 
derive from the enhanced price to the consumer. Dr. Miles 
Medical Co. v. John D. Park d Sons Co., 220 U. S., 408. 4—31 

54. Same — Restraint of Trade. — Although the earlier common-law 

doctrine in regard to restraint of trade has been substan- 
tially modified, the public interest is still the first consider- 
ation; to sustain the restraint it must be reasonable as to 
the public and parties and limited to what is reasonably 
necessary, under the circumstances, for the covenantee; 
otherwise restraints are void as against public policy. Ib. 

4—29 

55. When Proven. — A combination in restraint of interstate com- 

merce in violation of the Sherman Law was proven when 
the combination was shown to exist with intent to bring 
about restraint on interstate commerce; the overt acts being 
merely cumulative evidence from which the intent, purpose, 
and continuance of the combination might be Inferred. U. 8. 
v. MacAndrevos d Forbes Co., 149 F. t 838. 3 — 102 

56. Conscious Participation of Two Minds Requisite to Form. — A 

combination between a corporation and its officer or agent 
in violation of the Sherman Law can not be formed by the 
thoughts or acts of the officer or agent alone, without con- 
scious participation in it of any other officer or agent of the 
corporation. The union of two or more persons, the con- 
scious participation of two or more minds, is Indispensable 
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to an unlawful combination. Union Pacific Coal Co. v. U. 8., 
173 F., 745. 3—743 

37. Interfering with Purohase of Interstate Commodity not Neces- 

sarily Direct Restraint.— Any combination which interferes 
with the right of a manufacturer to purchase a commodity 
moving in interstate commerce, at prices determined by the 
competitive law of normal market conditions, does not neces- 
sarily constitute a direct restraint on interstate commerce in 
violation of the Sherman Law. U . 8. v. Patten, 187 F., 671. 

4—284 

38. Effect of Use of Patented Device.- A combination between a large 

majority of the manufacturers of enameled ironware in the 
United States for the purpose of fixing prices, and which is 
clearly in restraint of interstate trade, is not saved from 
illegality under the Sherman Law, by the fact that the con- 
tracts creating the combination were embodied in licenses 
to its members to use a patented automatic dredger, which 
was a useful and time-saving tool used in finishing the ware 
to sprinkle the last two or more coats of powdered enamel 
on the heated iron ; the ware itself being unpatented, and the 
enameling being but one of several operations required in 
its production, to which operation even the patented dredger 
was not essential, but merely an improvement on the hand- 
operated dredgers of the prior art, still in use in some fac- 
tories. U. 8. v. Standard Sanitary Mfg. Co. 9 191 F., 192. 

4 — 423 

39. Legality of Separate Acts. — The fact that the several acts by 

which the purpose of a combination in restraint of trade and 
commerce among the several States is effected are, taken in 
Isolation, lawful, or intrastate in character, and not within 
the purview of the Sherman Law, does not relieve the com- 
bination from illegality; but such acts must be viewed as 
elements of a whole and In the light of their purpose and 
effect in combination. (Per Buffington , C. J.) U. 8. v. Read- 
ing Co. t 183 F., 471. 8 — 931 

60. Involving Production of Commodities Within a State. — The ap- 

plication of the Sherman Law to combinations Involving the 
production of commodities within the States does not so ex- 
tend the power of Congress to subjects dehors its authority 
as ter render the statute unconstitutional. United States v. 
B. C. Knight Co ., 156 U. S., 1, distinguished. Standard Oil 
Co. v. U. fif., 221 U. S., 68. 4—137 

61. Same. — The fact that a combination over the produets of a 

eommodlty such as petroleum does not inelude the erode 
article itself does not take the combination outside of the 
Sherman Law when it appears that the monopolization of 
manufactured products necessarily controls the crude arti- 
cle. /ft. 4—144 
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68. Same. — The modification of power and control over a commodity 
such as petroleum, and its products, by combining in one 
corporation the stocks of many other corporations aggregat- 
ing a vast capital gives rise, of itself, to the prima facie pre- 
sumption of an intent and purpose to dominate the industry 
connected with, and gain perpetual control of the movement 
of, that commodity and its products in the channels of inter- 
state commerce in violation of the Sherman Law and that 
presumption is made conclusive by proof of specific acts such 
as those in the record of this case. 7b. 4 — 142 

6 *. Same. — The constituents of an unlawful combination under the 
Sherman Law should not be deprived of power to make 
normal and lawful contracts, but should be restrained from 
continuing or recreating the unlawful combination by any 
means whatever; and a dissolution of the offending combi- 
nation should not deprive the constituents of the right to live 
under the law but should compel them to obey it. Ib. 4 — 148 

64. The Tobaoco Trust. — The record in this case discloses a com- 

bination on the part of the defendants with the purpose of 
acquiring dominion and control of interstate commerce in 
tobacco by methods and manners clearly within the prohibi- 
tion of the Sherman Law; and the subject mutters of the 
combination and the combination itself are not excluded 
from the scope of the act as being matters of intrastate com- 
merce and subject to State control. 17. S . v. American To- 
bacco Co., 221 U. S., 183. 4—237 

65. Same. — In this case the combination in all its aspects both as 

to stock ownership, and as to the corporations independ- 
ently, Including foreign corporations to the extent that they 
became cobperators In the combination, come within the 
prohibition of the first and second sections of the Sherman 
Law. lb. 4—237 

66. Same. — In this case the combination in and of itself, and also 

all of its constituent elements, are decreed to be illegal, and 
the court below Is directed to hear the parties and ascertain 
and determine a plan or method of dissolution and of recre- 
ating a condition in harmony with law, to be carried out 
within a reasonable period (in this case not to exceed eight 
months), and, if necessary, to effectuate this result either by 
injunction or receivership. Ib. 4 — 240 

67. Whether a Combination of Dealers in Milk Was an Unreasonable 

Restraint of Trade, Was for the Jury. — Three classes of per- 
sons consisting of different individuals were under the con- 
trol of the individual members of each class. They formed 
a combination by agreeing to offer and pay no more than a 
specified price for milk for resale in interstate commerce. 
The several persons were not guilty of any illegal purpose 
or of any oppressive methods, and, except as to price, they 



58 


CONTRA OTS NOT enforceable 


Index— Digest 

were free to compete with each other. The price of milk to 
the producers was lowered by reason of the combination, 
but to what extent was not shown. Eighty-six per cent of 
the business of buying milk sold in designated localities for 
resale elsewhere after interstate transportation was in their 
hands. Held , that whether the combination was an unrea- 
sonable restraint of interstate trade, In violation of the 
Sherman Law, was for the jury. U . S. v. Whiting , 212 F., 478. 

5 — 464 

68 . Kay Be One in Restraint of Trade, or to Monopolise, Although 
Not Attempted to Any Harmful Extent, but is Potential Only. — 
A combination may be one in. restraint of interstate trade 
and commerce, or to monopolize a part of such trade and 
commerce, in violation of the Sherman Law, although such 
restraint or monopoly may not have been attempted to any 
harmful extent, but is potential only. U, S. v. International 
Harvester Co. 214 F., 993. 6—647 

68 . Of Wholesale Grocers Unlawful, Whether Contraot be Express or 
Implied, or Whether Without Any Definite Form of Agree- 
ment. — A contract between many engaged in the same busi- 
ness to refrain from selling to an individual or class would 
be an Illegal restraint of trade under the Sherman Law, 
prohibiting contracts, conspiracies, or combinations in re- 
straint of trade, unenforceable at law and subjecting the 
participants to a criminal prosecution, whether the contract 
were express or implied or consisted of a mere combination 
or conspiracy to accomplish that end or without any definite 
form of agreement. U . S. v. Southern Wholesale Grocers? 
Ass’n , 207 F., 430. 6—320 

4. Contracts not enforceable. 

70. Contraots that were in unreasonable restraint of trade at com- 
mon law were not unlawful in the sense of being criminal, or 
as giving rise to an action for damages to one prejudicially 
affected thereby, but were simply void and not enforeeable. 
TJ. S. v. Addyston Pipe d Steel Co., 85 F., 271. 1—772 

7L A contraot made in pursuance of a combination of manufacturers 
seeking to restiict the production and keep up the prices 
of wooden dishes throughout the country, whereby a manu- 
facturer was guarantied a certain sum as dividends on his 
stock in the central company, in consideration of the closing 
of his faotory for a year, held to be contrary to public policy, 
and therefore unlawful, and not enforceable by the courts. 
Cravens v. Carter-Crume Co., 92 F., 479. 1—983 

78. Can not Enforce Sale of a Business Whioh Was to Constitute 
Part of an Illegal Combination or Trust — Defendant and his 
partner sold their bakery business to complainant corpora- 
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Hon, receiving payment in its stock, and defendant leased to 
it the premises where the business was conducted and con- 
tracted to carry it on as the purchaser’s agent, for a salary. 
After operating under this arrangement for a time, he re- 
pudiated the sale, resumed possession under the old firm 
name, and refused to account to complainant. The bill was 
brought to enjoin him from asserting a hostile claim, for an 
accounting, and a receiver. Defendant, and his partner as 
Intervenor, filed a cross-bill for rescission of the sale for 
fraudulent representations, and tendered back the stock. 
Complainant was practically a “ trust,” organized to mo- 
nopolize the business, and had already secured control of 35 
leading bakeries in 12 different States. Held , that, while a 
case was made for a receiver, pending litigation between 
ordinary parties, the prayer would be denied, as equity 
would not encourage a combination in restraint of trade, 
and probably illegal, under the Sherman Law, and the act of 
Louisiana, July 5, 1890, for the same purpose. Amer. Bieouit 
d Mfg. Co. v. Klotz, 44 F., 721. 1—2 

73. A railroad company, belonging to an illegal combination in viola- 

tion of the Sherman Law, can not invoke the aid of a Fed- 
eral court of equity for the protection of its rights claimed 
under contracts which were the direct result and evidence of 
such unlawful combination. Delaware, L. d W . R . Co. v. 
Frank , 110 F., 689. 2—82 

74. Illegal Condition as Consideration — Effect of Non-performanee. — 

Rebate vouchers issued by a distilling company to customers, 
by which it promised to refund a certain sum per gallon on 
their purchases at the end of six months, on condition of 
their purchasing exclusively from the company during that 
time, can not be enforced, either at law or in equity, where 
the condition has not been performed, though such condition 
be illegal, as in restraint of trade, there being no other con- 
sideration for the promise. 77 Fed., 700, afilrmed. Detmehy 
v. McNulta, 86 F., 825. 1—855 

S. What constitutes monopolizing , unlawful combination, etc. 

75 . To constitute the offense of “ monopolizing, or attempting to 

monopolize,” trade or commerce among the States, within the 
meaning of section 2 of the Sherman Law, It is necessary to 
aoquire, or attempt to acquire, an exclusive right in such 
commerce by means which will prevent others from engaging 
therein. In re Oreene , 62 F., 104. 1 — 55 

72 , Unlawful Combination. — To render a combination unlawful 
under the Sherman Law, It need not be one which by Its 
terms refers to interstate commerce, but it Is sufficient if its 
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purpose and effect are necessarily to restrain Interstate trade. 
Gibbs v. McNeeley , 118 F., 120. 2—104 

77. Combination of lawful Elements of an Unlawful Scheme. — Even 

if the separate elements of a scheme are lawful, when they 
are bound together by a common intent as parts of an un- 
lawful scheme to monopolize interstate commerce the plan 
may make the parts unlawful. Swift & Co. v. United States, 
196 U. S. f 375. 2 — 641 

78. By Employment of Abnormal Business Methods, or Creating in 

One Corporation a Single Dominating Control, Unlawful. — A 
combination formed for the express purpose and with the 
express intent of eliminating the natural and existing com- 
petition in interstate commerce, and of monopolizing and 
restraining such commerce by the employment of unusual 
and abnormal methods of business, or which places the direct 
instrumentalities of interstate commerce in such a relation 
as to create a single dominating control in one corporation, 
whereby natural and existing competition in such commerce 
is unduly restricted or suppressed, is one in violation of the 
Sherman Law. U. S. v. Great Lakes Toidng Co ., 208 F., 741. 

5—359 


6. Liability. 


79. Liability of Members of Combinations.— Every member of an 
illegal combination in restraint of interstate trade or com- 
merce in violation of the Sherman Law is liable for the 
damages resulting to the business or property of a plaintiff 
by reason of such combination, and it is immaterial that 
there were no direct contract relations between plaintiff and 
defendant City of Atlanta v. Chattanooga Foundry & Pipe 
Works, 127 F., 23. 2—299 

•0. Same — Parties Managing Affairs of, Though Not Principals, 
Liable for Damages.— Those who actively participate in man- 
aging the affairs of the combination in this country are liable 
under section 7, although they are not the principals. Thom- 
sen v. Cayser, 243 U. S., 88. 8 — 1 729 


7. Remedies — Relief— Dissolution, etdt 

81. Although Unlawful in Inception, Unlawful Acts Having Ceased, 
When Court Will Not Decree Dissolution. — Although a corpora- 
tion has been adjudged in its Inception to have been an un- 
lawful combination in restraint of interstate trade and to 
have committed unlawful acts, whether a dissolution will be 
decreed rests in the discretion of the court ; and where the un- 
lawful acts have ceased, and in the judgment of the court the 
public Interest will be best served thereby, the corporation 
will be permitted to remain Intact and to continue its boa!- 
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ness, the court retaining the bill as a restraint upon its future 
operations. U, S . v. American Cm Co., 234 F., 1019. 8—619 

88. Where Purpose Is Partly Accomplished, Court May Decree Disso- 
lution.— Although a combination has succeeded in accomplish- 
ing one of the purposes for which it was formed, if it is still 
an efficient agency to prevent competition in other methods, 
the court may proceed to judgment and decree of dissolution. 
17. 8. v. Reading Co., 226 U. S., 352. 4—721 

ENFORCEMENT OP CONTRACTS AND COLLECTION OF DEBTS. See 
Actions and Defenses. 

RECOVERY. See Actions and Defenses. 

DEFENSES. See Actions and Defenses, II. 

n. Pbohibited. 

1. Agreements , contracts, or combinations to establish , maintain, raise 
or control the prices , production , or output of 
articles or commodities. 

SS. Coal — Agreement Between Mining Companies and Coal Dealers 
to Control the Price of Coal. — An agreement between coal- 
mining companies operating chiefly in one State and dealers 
in coal in a city in another State, creating a coal exchange 
to advance the interests of the coal business, to treat all 
parties to the business in a fair and equitable manner, and 
to establish the price of coal, and change the same from 
time to time, by which it was agreed that the price of the 
coal at the mines should be 4$ cents, the freight being 4 
cents, and the margin of the dealer should be 44 cents, mak- 
ing the price to the consumer 13 cents, and that, whenever 
the price of the coal is advanced beyond an advance in 
freights, one-half the advance ahull go to the mine owner 
and the other half to the dealer, and a penalty was provided 
by fine of any member selling coal at a less price than the 
price fixed by the exchange, and by which it was forbidden 
for owners or operators of mines to sell coal to any person 
other than members of the organization, and for dealers to 
purchase of miners who were not members, but exempting 
coal used for manufacturing and steamboat purposes from 
the prices prescribed until all the mines tributary to that 
market should come into the exchange, or until the exchange 
could control the prices of coal used by manufacturers, is 
within the language of the Sherman Law, declaring “every 
contract or combination in the form of a trust or otherwise, 
or conspiracy in restraint of trade or commerce among the 
several States," and also the monopolizing, or combination 
with another to monopolize, trade or commerce among the 
several States a misdemeanor. U. 8 . ▼. Jellico Mtn. Coal d 
Coke Cfc, 46 F., 482. 1—9 
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84 . A combination between importers of eoal from other States and 
foreign countries with a local coal dealers’ association, regu- 
lating arbitrarily the retail prices of coal and providing 
against free competition, is one in restraint of Interstate 
commerce within the meaning of the Sherman Law. XJ. S. v. 
Coal Dealers' Assn . of Cal., 85 F„ 252. 1 — 749 

89. Contract Between a Puel Company and a Combination of Coal 
Producers who Sought to Regulate the Production and Price 
of CoaL — A contract by which a corporation agrees to take 
the entire product of a number of independent persons, firms, 
and corporations engaged in mining coal and making coke 
in a certain district, which is intended for “western ship- 
ment” over a leading route of transportation, to sell the 
same at not less than a minimum price, to be fixed by an 
executive committee appointed by the producers, and to ac- 
count for and pay over to such producers the entire proceeds 
above a fixed sum per ton to be retained as “ compensation,” 
the stated purpose being to “enlarge the western market,” 
and under which the shipments are made into other States, 
is illegal under the Sherman Law, as in restraint of inter- 
state commerce, and as tending to create a monopoly. U . S. 
v. Chesapeake & Ohio Fuel Co., 105 F., 93. 8—84 

Affirmed, 115 F., 010 (2 -151). 

88 . Copyrighted Books — Combination of Publishers and Booksellen 
Throughout the United States for the Purpose of Maintaining 
Prices on Copyrighted Books. — The organization and combina- 
tion of the publishers and booksellers of the United States 
into two membership associations, one known as the “Ameri- 
can Publishers’ Association ” and the other as the “American 
Booksellers’ Association,” whereby they together controlled 
the publication and sale of at least 90 per cent of all copy- 
righted books, the object being to compel owners and dealers 
of such books to purchase them of the members of the combi- 
nation at an arbitrary price fixed by it, regardless of the 
actual value of the books as determined by a demand in an 
open market, or the condition of the books, and to compel all 
publishers and dealers of such books to come into the com- 
bination, be controlled by it, and sell books at prices fixed by 
it, regardless of the value of the books or of the exigencies of 
the trade and situation of the seller, or be deprived of the 
privilege of purchasing, owning, and selling such books 
through a system of blacklisting, etc., the effect of which would 
be to cripple the business of any publisher or bookseller out- 
side of the combination — was in violation of the Sherman 
Law. Bobbs-Merrill Co. v. Straus , 139 F., 155. 9—755 

87. Drugs — Combination of Separate Associations of the Manufac- 
turers, Wholesalers, and Retailers of Drugs, to fix Arbitrarily 
the Prioes of Suoh Articles.— Where three voluntary aasoda- 
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tions, composed of the manufacturers, wholesalers, and re- 
tailers, respectively, of drugs, proprietary medicines, etc., 
were organized to arbitrarily fix a minimum retail price 
for such articles, which were of universal consumption 
and were of absolute and daily necessity, and then restricted 
the sale of such articles to such retailers only as conducted 
their retail business in accordance with the arbitrary stand- 
ard of prices, such combination was in restraint of inter- 
state commerce in the drug trade in so far as it excluded 
44 aggressive cutters ” of prices and those who dealt with 
them, and was in violation of the Sherman Law, prohibiting 
monopolies in restraint of interstate trade and commerce, 
etc. Loder v. Jayne, 142 F., 1010. 2—976 

Judgment reversed by the Circuit Court of Appeals (149 F., 
21), but upon other grounds than above. 

88. Lumber — Combination of Local Lumber Dealers Seeking to Raise 

and Maintain Price of Lumber by Refusing to Sell to Con- 
sumers who Bought from Outside Parties, Some of Such 
Mills Being Located in a Neighboring State. — A complaint 
alleged that plaintiff was a builder doing business in Port- 
land, Oreg. ; that in such business he purchased large quan- 
tities of rough lumber from mills located at Vancouver, 
Wash., which was 7 niiles from Portland, but that such 
mills did not manufacture finished or kiln-dried lumber; 
that defendants, who comprised all the manufacturers and 
dealers in Portland, combined to fix exorbitant prices on all 
lumber sold by them, and to compel all consumers in Port- 
land to pay such prices by refusing to sell any finished lum- 
ber at any price to such consumers as bought lumber of any 
kind from other dealers, except on condition that such con- 
sumer pays to defendants the difference between the price he 
paid for lumber so bought from others and the price charged 
therefor by defendants and promises to buy all his lumber 
thereafter from defendants; that the purpose and effect of 
such combination was to prevent plaintiff and other consum- 
ers from buying lumber at Washington mills, and to obtain 
a monopoly of the trade in Portland at unreasonable and 
exhorbit&nt prices. Held, that the combination charged con- 
stituted a violation of the Sherman Law, its effect being 
to directly restrain interstate commerce, and that the com- 
plaint stated a cause of action thereunder for the recovery of 
damages alleged to have resulted to plaintiffs. Ellis v. In- 
man, Poulsen d Co ., 131 F., 182. 2—577 

Reversing 124 F., 956 (2—268). 

89. Same. — In determining whether or not a combination is in vio- 

lation of the 8hennan Law, as in restraint of interstate com- 
merce, it is immaterial that such is not its ultimate object, 
which is in most cases to increase the trade and profits of 
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the parties to such combination ; nor Is it material to ascer- 
tain what proportion the resulting restraint of Interstate 
commerce bears to other results. The true inquiry is whether 
it tends directly to appreciably restrain interstate trade, and, 
if it does, it is within the statute, although such effect may 
not be so considerable us its other effects. Ib. 2 — 583 

90. Red Cedar Shingles. — An association of manufacturers of and 

dealers in red cedar shingles in the State of Washington 
formed for the purpose of controlling the production and the 
price of such shingles, which are made only in that State, 
but are principally sold and used in other States, and which, 
by Its action in closing the mills of its members, has re- 
duced the production, and has also arbitrarily increased the 
prices at which the product is sold, is a combination in re- 
straint of interstate commerce, and unlawful under the Sher- 
man Law. Oibbs v. McNceley , 118 F., 120. 2—194 

91. Tiles — Combinations to Raise Prices of Tiles, eto., and Control 

Output — A complaint alleging that members of an associa- 
tion have conspired and combined to raise the prices of tiles, 
mantels, and grates, to control the output, and to regulate 
the prices thereof, with the intent to monopolize the trade 
and commerce between the other States and California in 
regard thereto, as well as to arbitrarily fix their prices in- 
dependently of their natural market value, brings the case 
within the Sherman Law. Lowry v. Tile , Mantel & Orate 
Assn. of Cal., 98 F., 817. 1—995 

92. Same — Combination of Tile Manufacturers in California and Ad- 

joining States Agreeing not to Sell to or Purchase from Dealers 
not Members. — The Tile, Mantel and Grate Association of 
California was organized by defendants, who were dealers in 
tiles and similar articles, for the declared purpose of uniting 
44 all acceptable dealers ” in tiles, fireplace fixtures, and man- 
tels in San Francisco and vicinity (within a radius of 200 
miles), and all American manufacturers of tiles and fire- 
place fixtures. The articles prescribed that other local 
dealers who had an established business and carried a stock 
of a stated value, and who were 44 acceptable,” might, on mo- 
tion of a member, be permitted to join, and that ail manu- 
facturers of tiles in the United States might become members 
by signing the constitution and paying an entrance fee. The 
local members were bound by the articles not to buy goods 
from any manufacturer who was not a member nor to sell 
goods to other dealers not members at less than list price, 
which was about double the market price, and the manufac- 
turing members were bound not to sell to any dealer within 
the prescribed territory who was not a member. Held, That 
such association was a combination in restraint of trade 
among the States, illegal under section 1 of the Sherman Law, 
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and also an attempt to monopolize a part of the trade and 
commerce among the States, within the prohibition of section 
2, by shutting out from such trade all local dealers who were 
not members, and that defendants were liable in damages, 
under section 7 of the act, to such a dealer to whom a manu- 
facturer in another State refused to sell tiles, as it had pre- 
viously done, on the sole ground that such dealer was not a 
member of the association. Montague v. Lowry , 115 F., 27. 

2—112 

Affirming Lotcry v. Tile , Mantel and Grate Assn, of Cal. t 106 
F., 38 ( 2—53). 

93. Same — An Association of Dealers in Tiles Agreeing Not to Pur* 

chase from Non-Members or to Sell to Them, Except at an 
Advance of 50 per cent on Price to Members. — An association 
of wholesale dealers in tiles, mantels, and grates in Cali- 
fornia and vicinity, and manufacturers in other States, of 
tiles and fireplace fixtures, in which the dealers agree not 
to purchase from manufacturers not members of the asso- 
ciation, and not to sell unset tile to non-members for less 
than list prices, which are more than 50 per cent higher 
than prices to members, while the manufacturers agree not 
to sell their products or wares to non-members at any price, 
under penalty of forfeiture of membership, is an agreement 
or combination in restraint of trade within the meaning of 
the Sherman Law. Montague d Co. v. Lowry , 193 U. S., 88. 

2—327 

94. Same — Where the Sales were Made Within the State. — Although 

the sales in question were within the State of California and 
although such sales constituted a very smull portion of the 
trade involved, the agreement of manufacturers without the 
State not to sell to anyone but members was part of a scheme 
which included the enhancement of the price of unset tiles 
by dealers within the State, and the whole thing was so 
bound together that the transactions within the State were 
inseparable and became a part of a purpose which when 
carried out amounted to, and was, a combination in restraint 
of Interstate trade and commerce. Addyston Pipe d Steel 
Co. v. United States , 175 U. S., 211, followed; Hopkins v. 
United States , 171 U. S., 578 ; Anderson v. United States , 
171 U. S., 604, distinguished. 16. 2—334 

95. Same — The parties aggrieved, being a firm of dealers in tiles, 

mantels, and grates, in San Francisco, whose members had 
never been asked to join the association and who had never 
applied for admission therein, and which did not always 
carry $3,000 worth of stock, as required by the rules of the 
association as one of the conditions of membership are en- 
titled to reoovery under section 7 of the Sherman Law. /ft. 

2 — 836 

96825*— 1 
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96. Wooden Dishes. — A contract made in pursuance of a combination 

of manufacturers, seeking to restriot the production and keep 
up the prioes of wooden dishes throughout the country, 
whereby a manufacturer was guaranteed a certain sum as 
dividends on his stock in the central company in consideration 
of the closing of his factory for a year, was contrary to public 
policy and therefore unlawful, and would not be enforced by 
the courts. Craven* v. Carter-Crume Co., 92 F., 479. 1 — 983 

97 . Beer — Combination of Brewing Companies to Prevent Competi- 

tion in Manufacture, and to Control Sale and Fix Prices. — A 
combination between several brewing companies forming a 
brewers* association, entered into for the purpose of prevent- 
ing competition in the manufacture and sale of their prod- 
uct, fixing the price, and controlling the disposition of the 
same to retail dealers, providing that its members shall not 
sell such product at prices fixed by themselves nor below 
prices fixed by the association, and allotting the business of 
selling the same among them, and prohibiting any one of 
them from selling to customers allotted to another — is a 
trust or conspiracy in restraint of trade within the 3d 
section of the Sherman Law; and an attempt to coerce an- 
other company to enter the trust and obey its regulations is 
an invasion of private right, as well as inimical to the inter- 
ests of the public; and the purposes and practices of such a 
combination or conspiracy ore equally violative of the common 
law, which prevails in this District, and of which the 3d sec- 
tion of the statute is declaratory. Leonard v. Abner-Drury 
Brewing Co., 25 App. (D. C.) Cases, 161. 3—13 

98 . Wall Paper— Combination to Control Sales. — Plaintiff corpora- 

tion was formed to control the output of 98 per cent of the 
wall paper mills of the United States, and to this end made 
contracts with them to buy their entire output at an agreed 
price. Plaintiff was nominally to make all sales to whole- 
salers and others, either directly or indirectly, at a uniform 
price, subject to an agreed scale of discounts, varying accord- 
ing to an arbitrary classification of buyers. The difference 
between the price at which the manufacturers sold to 
plaintiff and the price exacted from the buyers from plaintiff 
constituted the dividends to be distributed to plaintiffs share- 
holders, who were composed exclusively of those controlling 
the combining manufacturers, the stock being distributed in 
proportion to the size of the manufacturer’s product the year 
before plaintiff was formed. The contract provided against 
the enlargement of the manufacturer’s plants, and the only 
two manufacturers of wall paper machinery in the United 
States were induced to become parties by agreeing not to 
sell except to members of the combination. An agreement 
was also made with Canadian manufacturers to prevent cut- 
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ting the price. Bach member was required to deposit his 
shares with plaintiff, to be held as security to prevent a 
breach of the contract. Contracts were then made with 
Jobbers and wholesalers, binding them to buy their entire 
requirements of plaintiff at specified prices and not to sell 
at less than the prices fixed by plaintiff on pain that if 
they did not enter into such contracts they could not buy at 
all. Held , that such transaction constituted an illegal com* 
blnation in restraint of trade and interstate commerce In 
violation of the Sherman Law. Continental Wall Paper Co. 
v. Voigt d Sons Co 148 Fed., 946. 3—55 

Combination of Dealers in and Manufacturers of Window Glass. — 
A declaration alleged that defendant corporation was en- 
gaged In purchasing and contracting for the purchase of 
window glass from the manufacturers for certain-named 
jobbers and wholesale dealers doing business in different 
States who owned practically all of defendant’s stock and 
controlled It; that such dealers comprised over 75 per cent 
of all those in the United States and sold more than 75 per 
cent of the window glass sold therein; that up to a certain 
date they were unooinbined and competed freely with each 
other and with other wholesale dealers, but that on such 
date defendant entered into a combination and agreement 
with them and with a manufacturer which owned and oper- 
ated factories In different States and manufactured 70 
per cent of all the window glass made in the United States, 
by which defendant and such dealers agreed to buy window 
glass from no other manufacturer unless at materially lower 
prices; and such manufacturer agreed to sell to no other 
dealers except at higher prices than it charged them; that 
auch agreement further limited the quantity of window 
glass to be purchased by each of such dealers to such as 
should be arbitrarily fixed by defendant and the manufac- 
turer, and also gave them the power to arbitrarily fix ex- 
cessive and unreasonable prices which were to be charged 
retail dealers, which prices such wholesale dealers agreed 
to observe under penalty of fines to be assessed agulnst and 
paid by them; that it further restricted and limited the ter- 
ritory within which each of such dealers should sell to re- 
tail dealers, the object and effect of such combination and 
agreement being to restrain interstate commerce in window 
glass, to destroy competition therein, and to practically 
monopolise the same, especially in the better grades, which 
were practically all made by such manufacturer. Held, that 
the declaration charged a contract or combination in restraint 
of interstate commerce In violation of the Sherman Law 
which, as construed by the Supreme Court, makes unlawful 
any contract or combination in restraint of such trade or 
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commerce, and not merely those which are In unreasonable 
restraint of trade and therefore illegal at common law. 
Wheeler-Stenzel Co . v. Nat*l Window Glass Jobbers Astfn, 
152 F„ 871. 3—218 

100. Manufacturers of Licorice Paste.— An agreement between de- 

fendants, manufacturers of licorice paste used in the manu- 
facture of tobacco, provided that there should be no com- 
petition in price between them, and they from time to time 
agreed and maintained arbitrary and non-competitive prices 
for paste at which it was actually sold in interstate com- 
merce. Defendants also agreed with and induced certain 
competitors in the business to establish and maintain arbi- 
trary and non-competitive prices In excess of the normal 
and reasonable prices that would otherwise have prevailed, 
and also apportioned the interstate trade and commerce in 
such substance and of the customers of two of the manufac- 
turers, arbitrarily fixing the amount of business they should 
do, and also so managed and agreed with another that the 
latter should only sell 1,000,000 pounds of paste during 
1904 and not more than 50,000 pounds additional during 
each year for five years from December 31, 1903, and if he 
sold more he should pay to another of the defendant com- 
panies certain sums approximately equal to the profits of 
the excess. Held , that such agreement constituted an un- 
lawful interference with interstate commerce, prohibited 
by the Sherman Law, declaring that every contract, combi- 
nation, or conspiracy in restraint of trade among the several 
States or with foreign nations should be illegal. U . 8. To- 
bacco Co. v. American Tobacco Co 163 F., 711. 3 — 425 

101. The Powder Trust — Manufacturers of Powder. — In 1872 seven 

of the largest manufacturers of powder and other explosives 
in the United States organized what was called the “Gun- 
powder Trade Association,*’ which, at its meetings and 
through committees, fixed prices which the constituent mem- 
bers were required to observe under penalty of fines. It 
also apportioned territory between its members, authorized 
the cutting of prices in particular localities in order to 
drive competitors out of the market or force them to come 
into the association, and apportioned the losses, if any, from 
such price cutting between the members. Subsequently 
other companies were taken into the association, until there 
were 17 members; and it was continued with some changes 
In the fundamental agreement, but none in its pnrposes or 
methods, until 1902. At that time E. I. du Pont de Nemours 
& Co., then the most influential member of the association, 
passed under a new management, was reorganized into the 
E. I. du Pont de Nemours Co., and its controlling stock- 
holders and officers Inaugurated the policy of acquiring 
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the assets of other corporations and vesting ownership 
of their plants and the control of their business in their own 
company. So successfully was this policy carried out by 
the use of the methods of the association that within five 
years such company had acquired the stock of and caused 
to be dissolved 64 corporations engaged in the manufacture 
of powder and other explosives and controlled from 64 to 
100 per cent of the trade of the United States in the differ- 
ent kinds of explosives sold, and also, directly or through 
subsidiary corporations as stockholders, controlled all of 
the other members of the association which was then dis- 
solved. Held , that the formation of such a corporation and 
its subsidiaries and the adoption of the new policy was 
merely the continuance in a different form of the illegal 
association and that it constituted a combination in restraint 
of interstate commerce and to monopolize a part of the 
same, which was unlawful under the Sherman Law. U. 8 . 
v. du Pont , etc., Co., 188 F., 140. 4—371 

108. A corporation, known as the “ Gulf Compress Co./’ was organ- 
ized under articles of incorporation which stated that it was 
to conduct a general storage and compress business. Its 
capital stock, originally $25,000, was increased to $1,000,000, 
of which $000,000 was in the form of treasury stock. It 
appeared that the object of the corporation was to gain 
control of the compress business in the cotton producing 
area, by means of purchase or lease, exacting from lessor 
or vendor in every case a contract that such lessor corpo- 
ration would not. for a term of years, engage in like business 
“within fifty miles of any compress operated by the” lessee, 
and that the lessor’s members, 11 individually and collec- 
tively,” would render every assistance 44 in discouraging un- 
reasonable and unnecessary competition.” Held, that such 
corporation, the Gulf Compress Co., so conducted, Is unlawful 
and nguiust public policy, its operation tending to the un- 
reasonable restraint of trade, the prevention of competition, 
and the establishment of a monopoly. Anderson v. Rhawnee 
Compress Co., 87 Puc. Hep., 318. 3 — 131 

103. Same — Void Lease. — And where, in such case, a corporation, 
known as the 44 Shawnee Compress Co.,” formed for the local 
compression of cotton, undertakes, because of the exigencies 
of its financial situation, to lease its entire projierty to said 
Gulf Compress Co. for a period of years, and in such lease, 
to agree not to engage in the business of compression of 
cotton within fifty miles of any plant operated by the Gulf 
company, and to aid such Gulf company 41 in discouraging 
unreasonable and unnecessary competition,” held, that the 
execution of such lease will be perpetually enjoined, or If 
executed, the contract will be declared an unreasonable 
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restraint of trade, and therefore void on the ground of public 
policy. Ib . 3 — 182 

104. A combination of ship-owners to prevent competition between 
members by maintaining uniform freight rates in South 
African trade, and to eliminate the possibility of competition 
with other lines by requiring shippers to pay forfeit money 
in case they patronized other lines, constituted a combination 
in restraint of competition and foreign commerce in con- 
travention of the Federal Anti-Trust Statute. Thomsen v. 
Union Castle Mail S. S. Co 166 F., 253. 3—550 

106. Combination Effected by Means of Selling Company. — Where a 
number of manufacturers situated in different States en- 
gaged in manufacturing an article sold in different States 
organize a selling company through which their entire out- 
put is sold, in accordance with an agreement between them- 
selves, to persons only as enter into a purchasing agree- 
ment by which their sales ure restricted, the effect is to 
restrain and monopolize interstate and foreign trade and com- 
merce and is illegal under the Sherman Law, and so held 
In regard to a combination of wall paper manufacturers. 
Continental WaU Paper Co. v. Voight , 212 U. S., 255. 3—507 

106. Same— In determining whether a contract amounts to a com- 

bination in restraint of interstate trade In violation of the 
Sherman Law all the facts and circumstances will be con- 
sidered. Addyston Pipe Co. v. United States, 175 U. S. 211, 
247. Ib. 3—516 

107. By Trade Agreement to Limit Output, Sales, and Prices. — A trade 

agreement under which manufacturers, who prior thereto 
were Independent and competitive, combined and subjected 
themselves to certain rules and regulations, among others, 
limiting output and sales of their product and quantity, ven- 
dee and price; held In this case to be illegal under the Sher- 
man Law. Standard Sanitary Mfg. Co. v. U. S., 226 U. S.,48. 

4 — 648 

108. Of South Afrioan Steamship Lines to Maintain Prices, Unlaw- 

ful. — Foreign owners of steamship lines, common carriers 
between New York and ports in South Africa, formed a com- 
bination, or “ conference,” to end competition among them- 
selves and suppress it from without. They adopted uniform 
net tariff rates, and, for the purpose of constraining shippers 
to use their ships and avoid others, exacted deposits (“pri- 
mage") of 10 per cent of and in addition to the net freight 
charges, to be repaid as rebates or 41 commissions " in each 
case upon the lapse of a period of many months, but then 
only if the shipper, up to the date set for repayment, had used 
the vessels of the coalition to the exclusion of all competitors. 
In respect of particular consignments the shipper's right to 
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the refund was made similarly dependent on the “ loyalty '* of 
his consignee to vessels of the combination. The hold thus 
gained on shippers, through the accumulation of their de- 
posits, enabled the coalition to maintain its tariff and cus- 
tom, in general, while cutting rates with competitors in par- 
ticular cases by means of “ lighting ships/' Several important 
rivals were gathered into the combination from time to time, 
and a virtual monopoly was effected. Held , that the combi- 
nation violated the Sherman Law. Thomsen v. Cayser , 243 
U. S., 85. 8—727 

l. Combinations , contracts , etc., eliminating competition in bidding. 

109. Combination of Manufacturers — Dividing Territory and Allot- 

ting Contracts by Pretended Bids. — The formation of a com- 
bination by a number of companies manufacturing iron pipe 
in different States, whereby the territory in which they op- 
erate (comprising a large part of the United States) is 
divided into “ reserved ” cities and “ pay ” territory, the re- 
served cities being allotted to particular members of the 
combination, free of competition from the others, though 
provision is made for pretended bids by the latter at prices 
previously arranged, and when all offers to purchase pipe 
in the pay territory are submitted to a committee, which 
determines the price, and then awards the contract to that 
member of the combination which agrees to pay the largest 
•'bonus,” to be divided among the others, is unlawful, both 
at common law and under the Sherman Law. U. S. v. Addy- 
ston Pipe and Steel Co., 85 F., 271. 1 — 772 

(Reversing, 78 Fed., 712 (1— €31). 

110. Combinations to Enter into Public Bidding for Contracti, but 

Where only One of the Combination Really Bids, the Others, 
Being Required to Bid Above Him. — An agreement or com- 
bination between corporations engaged In the manufacture, 
sale, and transportation of iron pipe, under which they enter 
into public bidding for contracts, not in truth as competitors, 
but under an arrangement which eliminates all competition 
between them for the contract and permits one of their num- 
ber to make his own bid, while the others are required to bid 
over him, Is in violation of the Sherman Law, so far as it 
applies to sales for delivery beyond the State In which the 
sale is made. Addyston Pipe and Steel Co. v. U . S., 175 
U. S., 211. 1—1000 

Affirming, 85 F., 271 (1—772). 

111. Same.— A combination may Illegally restrain trade by prevent- 

ing competition for contracts and enhancing prices, although 
it does not prevent the letting of any particular contract. Ib. 

1—1080 
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112. Same. — Where Goods are to be Delivered in the State. — A com- 

bination to restrain competition in proposals for contracts 
for the sale of certain articles which are to be delivered in 
the State in which some of the parties to the combination 
reside and carry on business is not, so far as those members 
are concerned, in violation of the Sherman Law, although the 
contract may be awarded to some party outside the State as 
the lowest bidder. Ib. 1 — 1041 

113. Same. — Any agreement or combination which directly operates, 

not alone upon the manufacture, but upon the sale, trans- 
portation, and delivery of an article of interstate commerce, 
by preventing or restricting its sale, thereby regulates inter- 
state commerce to that extent, and thus trenches upon the 
power of the national legislation, and violates the statute. Ib. 

1—1036 

114. Same. — When the direct, immediate, and intended effect of a 

contract or combination among dealers in a commodity is 
the enhancement of its price, it amounts to a restraint of 
trade in the commodity, even though contracts to buy it at 
the enhanced price are being made. lb. 1 — 1038 

115. Same. — The contracts considered in this case, set forth in the 

statement of facts and in the opinion of the court, relate to 
the sale and transportation to other States of specific articles, 
not incidentally or collaterally, but as a direct and imme- 
diate result of the combination entered into by the defend- 
ants; and they restrain the manufacturing, purchase, sale, 
or exchange of the manufactured articles among the several 
States, and enhance their value, and thus oome within the 
provisions of the “ act to protect trade and commerce against 
unlawful restraints and monopolies.” Ib. 1 — 1036 

116. Same. — The judgment of the court below, which perpetually 

enjoined the defendants in the court below from maintain- 
ing the combination in cast-iron pipe as described in the 
petition, and from doing any business under such combina- 
tion, is too broad, as it applies equally to oommeroe which Is 
wholly within a State as well as to that which is Interstate 
or international only . Ib. 1 — 1041 

117. Agreement Between Llve-Stoek Buyers not to Bid Against Eaoh 

Other, Eto. — An agreement between corporations and indi- 
viduals, etc., engaged in buying live stock at divers points 
throughout the United States, to refrain from bidding against 
each other In the purchase of cattle is a combination In re- 
straint of trade ; so also their agreement to bid up prices to 
stimulate shipments, Intending to cease from bidding when 
the shipments have arrived, and the same result follows 
from the combination of defendants to fix prices upon and 
restrict the quantities of meat shipped to their agents or 
their customers. Being restriction upon competition such 
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agreements are a combination in restraint of trade. U . S. v. 
Swift & Co., 122 F., 529. 2—237 

118. Same. — Restraint of trade is not dependent upon any considera- 
tion of reasonableness or unreasonableness in the combination 
averred, nor is it to be tested by the prices that result from 
the combination. The statute has no concern with prices, but 
looks solely to competition and to the giving of competition 
full play by making illegal any effort at restriction upon 
competition. Ib. 2 — 244 

118. Same. — A combination of a dominant proportion of the dealers 
in fresh meats throughout the United States not to bid against, 
or only in conjunction with, each other in order to regulate 
prices in and induce shipments to the live-stock markets in 
other States, to restrict shipments, establish uniform rules of 
credit, make uniform and improper rules of cartage, and to 
get less than lawful rates from railroads to the exclusion of 
competitors with intent to monopolize commerce among the 
States, is an illegal combination within the meaning and pro- 
hibition of the Sherman Law, and can be restrained and 
enjoined in an action by the United States. Swift & Co. v. 
United States , 196 U. S., 375. 2—341 

120. Same. — It does not matter that a combination of this nature 

embraces restraint and monopoly of trade within a single 
State if it also embraces and is directed against commerce 
among the States. Ib. 

121. Same. — The effect of such a combination upon Interstate com- 

merce is direct and not accidental, secondary, or remote as 
in United States v. E. C. Knight Co ., 156 U. S., 1. Ib. 

122. Same. — Even if the separate elements of such a scheme are law- 

ful, when they are bound together by a common intent as 
parts of an unlawful scheme to monopolize Interstate com- 
merce the plan may make the parts unlawful. Ib. 

123. Same. — When cattle are sent for sale from a place in one State, 

with the expectation they will end their transit, after pur- 
chase, in another State, and when in effect they do so, with 
only the interruption necessary to And a purchaser at the 
stock yards, and when this is a constantly recurring course, 
it constitutes interstate commerce, and the purchase of the 
cattle is an incident of such commerce. Ib. 

S. Contracts , etc., in restraint of interstate trade or commerce. 

124. Contraots, Combinations, eto., Against Pnbllo Policy and Told 

Under the Common Law. — The contracts, combinations in the 
form of trust or otherwise, and conspiracies in restraint of 
trade declared to be illegal in the Sherman Law, are the 
contracts, combinations, and conspiracies In restraint of 
trade that had been declared by the courts to be against 
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public policy and void under the common law before the 
passage of that act. 17. 8. v. Trans-Mo. Ft. Assn., 58 P., 58. 

1—186 

Case reversed, 166 U. S., 290 (1 — 648). 

125. Same. — The test of the validity of such contracts or combina- 

tions is not the existence of restriction upon competition 
imposed thereby, but the reasonableness of that restriction 
under the facts and circumstances of each particular case. 
Public welfare is first considered, and, if the contract or 
combination appears to have been made for a just and hon- 
est purpose, ami the restraint upon trade is not specially In- 
jurious to the public, and Is not greater than the protection 
of the legitimate interests of the party in whose favor the 
restraint is imposed reasonably requires, the contract or 
combination is not illegal. Shiras, district judge, dissent- 
ing on the ground that this rule is not applicable to corpora- 
tions charged with public duties. 1 — 205 

126. Agreements Legal When Made Which Violate Act of 1890. — The 

agreement of the Trans-Missouri Freight Association, in re- 
gard to establishing and maintaining railroad rates, though 
legal when made, became illegal on the passage of the Sher- 
niun Law, and acts done under it after that statute became 
operative were done In violation of it. V. 8. v. Trans-Mo. Ft. 
Assn., 166 U. S., 290. 1—648 

127. Contracts in Restraint of Trade— At Common Law. — Contracts 

that were in unreasonable restraint of trade at common law 
were not unlawful in the sense of being criminal, or as giv- 
ing rise to an action for damages to one prejudicially affected 
thereby, but were simply void and not enforceable. U. 8. v. 
Addyston Pipe and 8tcel Co., 85 F., 271. 1 — 772 

128. Same. — The effect of the Sherman Law is to render such con- 

tracts, as applied to interstate commerce, unlawful in an 
affirmative or positive sense, and punishable as a misde- 
meanor, and also to create a right of civil action for dam- 
ages in favor of persons injured thereby, and a remedy by 
Injunction in favor both of private persons and the public 
against the execution of such contracts and the maintenance 
of such trade restraints, lb. 1 — 781 

129. Contracts or combinations which impose any restraints what- 

ever upon Interstate commerce are unlawful under the Sher- 
man Law ; and it is immaterial whether or not the restraint 
is a fair and reasonable one or whether it has actually re- 
sulted In increasing the price of the commodity dealt in. 
U. 8. v. Coal Dealers 9 Assn, o/ Cal., 85 F., 252. 1—749 

130. Contraots which operate as a restraint upon the soliciting of 

orders for, and the sale of, goods in one State, to be deliv- 
ered from another, are contracts in restraint of interstate 
commerce within the meaning of the Sherman Law. U. 8. v. 
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E. C . Knight Co., 15 Sup. Ct., 249 ; 156 U. S., 1, distinguished. 
V. 8 . v. Addyston Pipe rf Steel Co., 85 F., 271. 1—772 

181. To render a combination unlawful under the Sherman Luw, 
it need not be one which by its terms refers to interstate 
commerce, but it Is sufficient if its purpose and effect are 
necessarily to restrain interstate trade. Qibb8 v. McNceley, 
118 F., 120. 8— 194 

132. Every Contract, Combination, or Conspiracy, in Whatever Form, 

of Whatever Nature, and Whoever May be Parties to it, 
which Directly or Necessarily Operates in Restraint of In- 
terstate Trade or Commerce. — Although the act of Congress 
known as the Sherman Law has no reference to the mere 
manufacture or production of articles or commodities within 
the limits of the several States, it embraces and declares to 
be illegal every contract, combination, or conspiracy, in 
whatever form, of whatever nature, and whoever may be 
parties to it, which directly or necessarily operates In re- 
straint of trade or commerce among the several States or 
with foreign nations. ’Northern Securities Co . v. United 
States , 193 U. S., 330 (Harlan, Brown, McKenna, Day). 

2 — 461 

133. Same. — The act is not limited to restraints of Interstate and 

international trade or commerce that are unreasonable in 
their nature, but embraces all direct restraints, reasonable 
or unreasonable, Imposed by any combination, conspiracy, 
or monopoly upon such trade or commerce, lb. 2 — 461 

134. Railroad carriers engaged in interstate or international trade 

or commerce are embraced by the ad. lb. 2 — 461 

135. Combinations, even among private manufacturers or dealers, 

whereby interstate or international commerce is restrained, 
or commerce are embraced by the act. lb. 2 — 461 

138. Every combination or conspiracy which would extinguish com- 

petition between otherwise competing railroads, engaged in 
interstate trade or commerce, and which w r ould In that way re- 
strain such trade or commerce, is made illegal by the act. lb. 

2—462 

137. The natural effect of competition is to Increase commerce, and 
an agreement whose direct effect is to prevent this play of 
competition restrains instead of promotes trade and com- 
merce. Jb. 2 — 462 

188. The Northern Securities Company combination is a “trust” 
within the meaning of the Sherman Law ; but if not, it is a 
combination in restraint of interstate and international oom- 
meroe, and that is enough to bring it under the condemnation 
of the act. Ib. 2 — 458 

139. Every oontraot, combination, or conspiracy, the necessary effect 

of which is to stifle or to directly and substantially restrict 
competition in commerce among the States, is In restraint 



76 


COMBINATIONS PROHIBITED. 


Index — Digest 

of interstate commerce and violates section 1 of the Sherman 
Law. Whitwell v. Continental Tobacco Co., 125 F., 454. 

S— 2T1 

140. Same. — Every attempt to monopolise a part of interstate oom- 

meree, the necessary effect of which is to stifle or to directly 
and substantially restrict competition in commerce among 
the States, violates section 2 of the Sherman Law. Ib. 

For what acts and combinations do not violate the act see 
same case, and Combinations, etc., III. 

141. Monopolies Prohibited are Those Engaged in Interstate Com- 

merce — Not Merely Because the Commodity is a Neoessity of 
life. — The monopoly and restraint denounced by the Sherman 
Law, “ to protect trade and commerce against unlawful re- 
straints and monopolies,” are a monopoly in Interstate and in- 
ternational trade or commerce, and not a monopoly in the 
manufacture of a necessary of life. U. 8. v. E. C . Knight , 
150 U. S., 1. 1—379 

143. Any Restraint of Interstate Trade or Commerce if Accomplished 
by Conspiracy. — Section 1 of the Sherman Law, declaring 
illegal 44 every contract, combination in the form of trust, or 
otherwise, or conspiracy ” in restraint of trade or commerce 
among the States, or with foreign nations, is not aimed at 
capital merely and combinations of a contractural nature, 
which by force of the title, "An act to protect trade and com- 
merce against unlawful restraints and monopolies,” are lim- 
ited to such as the courts have declared unlawful, the words 
44 In restraint of trade ” having in connection with the words 
44 contract,” and 44 combination,” their common-law signifi- 
cance; but the term "conspiracy” is used in its well-settled 
legal meaning, so that any restraint of trade or commerce, 
If to be accomplished by conspiracy, is unlawful, U. 8. v. 
Deba, 64 F., 747. 1—352 

143. Same — Construction. — The construction of the statute is not 

affected by the use of the phrase 44 in restraint of trade,” 
rather than one of the phrases 14 to injure trade ” or 44 to re- 
strain trade.” Ib. 1—352 

144. Same. — The word 44 commerce,” in the statute, Is not synony- 

mous with 44 trade,” as used In the common-law phrase 44 re- 
straint of trade,” but has the meaning of the word in that 
clause of the Constitution which grants to Congress power 
to regulate Interstate and foreign commerce.' Ib. 1— 4J53 

145. Supreme Court does not Dissent from Above Conolusions. — The 

court enters into no examination of the Sherman Law, on 
which the Circuit Court mainly relied to sustain its juris- 
diction ; but it must not be understood that it dissents from 
the conclusions of that court in reference to the scope of 
that act, but simply that it prefers to rest its judgment on the 
broader ground discussed in its opinion, believing it impor- 
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tent that the principles underlying it should be fully stated 
and fully affirmed. In re Debs, 16 8 U. S., 564. 1—666 

146. A Contract by whieh a corporation agrees to take the entire 

product of a number of persons, firms, and corporations en- 
gaged in mining ooal and making ooke in a certain district, 
which is intended for " western shipment, 1 ” to sell the same 
at not less than a minimum price, to be fixed by an executive 
committee appointed by the producers, and to account for 
and pay over to such producers the entire proceeds above a 
fixed sum per ton, to be retained as “compensation” — the 
stated purpose being “ to enlarge the western market ” — 
and under which the shipments are made into other States, 
is one affecting interstate commerce, and is subject to the 
provision of the Sherman Law. U. 8 . v. Chesapeake A O. 
Fuel Co ., 105 F., 93. 2—34 

Affirmed, 115 F., 610 (2—151). 

147 . Effect of Illegal Provisions — Divisibility. — Stipulations in a 

contract which are invalid as in restraint of trade, if capa- 
ble of being construed divislbly, do not affect the validity of 
other provisions. V. S. Consolidated Seeded Raisin Co. v. 
Griffin & Shelley Co., 126 F., 364. 2—288 

See also Contracts. 

148 . Contract Between Local and Long-Distance Telephone Compa- 

nies for Exclusive Use of Lines. — A contract between a local 
telephone company and a long-distance company for a con- 
nection between their lines and the use of the local lines for 
the sending and receiving of long-distance messages, binding 
the local company not to permit any similar connection by any 
other long-distance company for a term of 99 years, thereby 
disabling it from giving its subscribers the benefit of compe- 
tition In long-distance service and from extending Its own 
service as authorized by its charter, was invalid, as tending 
to create a monopoly. U . 8. Tel. Co. v. Cent. Union Tel. Co., 
202 F., 71. 4—886 

149. Same — Power of Telephone Company to Extend Lines — Contract 

Preventing Adequate Service Unlawful. — Under Rev. Stat. 
Ohio, 1908, sec. 3455, conferring on telephone companies the 
power to extend their linos whenever and wherever the needs 
of the service and good business policy may dictate, the duty 
of a company to furnish reasonably adequate service is not 
confined to the date of its organization, but it is bound to keep 
pace with changing conditions ns they may occur from year to 
year; and a contract disabling it from furnishing what may 
be adequate service is invalid. Ib. 4 — 886 

150 . Same — General System of Exclusive Contract! for Term Not Be- 

yond Necessity, Might Be Justified. — A general system of 
exclusive contracts prlma facie restraining competition, might 
be justified if they are for a term not beyond any such neces- 
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sity, as a 99-year contract lor exclusive interchange of tele- 
phone business. Ib. 4 — 890 

151. Of Independent Producer! of Slate, With Power to Determine 

Production, Prices, and Persons te Whom Sales Might Be Made, 
Unlawful. — A combination by most of the previously inde- 
pendent producers of Sea-Green slate, having a quality and 
demand peculiar to itself, whereby the power to determine 
the amount of its production by each, its prices, and the 
persons to and by whom sales shall be made, is placed in 
a central body, though it is more or less in competition with 
black slate, and though such power may not have been 
unduly exercised to raise prices, is a combination in restraint 
of trade within the prohibition of section 1 of the Sherman 
Law. O'HaUoran y. American Sea Oreen Slate Co ., 207 F., 
193. 5—302 

152. Same — Control of the Towing Business on the Great Lakes, by 

the Means Charged, an Unlawful Combination. — The Great 
Lakes Towing Co. was organized in 1899, and shortly after- 
wards acquired in its own name, or that of controlled com- 
panies, the property and good will of practically all local 
tug operators in 14 of the principal lake ports, not including 
Lake Ontario. These purchases were made under contracts 
which bound the sellers not to engage in the towing or 
wrecking business on any of the Great Lakes except Ontario 
for a period of five years. In tills manner the company ac- 
quired some 120 tugs. It also made a contract with another 
owner whose tugs were not bought, by which he bound him- 
self, in consideration of an annual payment to him in cash, 
not to do any towing on the Great Lakes for a term of five 
years. Whenever local competition later developed, the 
company at least met any cut rates at that port, even at a 
serious loss, until competition was ended, after which rates 
were restored. It adopted a system of exclusive contracts 
with vessel owners by which, in consideration of their giving 
it ail their towing and wrecking business throughout one or 
more seasons at all ports where it did business, it gave them 
a large discount from its tariff rates, with a guaranty that 
the contract rates, taken together, should not exceed the 
sum of the rates they might otherwise obtain by reason of 
the cutting of rates by competitors. By means of such con- 
tracts it obtained control of 90 per cent or more of the towing 
business at such ports, and, together with the other means 
stated, acquired a practical monopoly of such business. Held, 
that such company and Its controlled companies were clearly 
organized and operated with the purpose and effect of secur- 
ing a monopoly, and constituted a combination in restraint 
of interstate and foreign commerce in 'Violation of the Sher- 
man law. U. S. v. Great Lakes Towing Co., 208 F. v 742. 

5 — 300 
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103. Of Dealers Who Bought 86 per oent of Milk Sold in Certain 
Districts for Shipment to Boston, and Fixed the Price to be Paid 
Therefor. Held, to be in Undue Restraint of Trade and Unlaw- 
ful. — An indictment alleging that the defendants, who bought 
86 per cent of the milk sold in specified country districts by 
the producers there for shipment to Boston and vicinity and 
Worcester, engaged in an unlawful combination in undue re- 
straint of trade by agreeing upon the prices which they would 
pay for milk at the country points, thereby eliminating com- 
petition as to price between the defendants, Held , to show a 
combination which was prima facie unreasonably extensive 
and therefore illegal. V. S. v. Whiting , 212 F., 471. 5 — 454. 

154. Same — Consolidation of Five Harvester Companies, Producing 

from 80 to 85 per cent of Harvesting Machinery, a Combina- 
tion in Restraint of Trade. — Defendant, International Har- 
vester Go., was a consolidation of five harvester companies, 
which together produced from 80 to 85 per cent of all the 
harvesting machinery sold in the United States. Some or all 
of them were prosperous, and there had previously been keen 
competition between them. One of the combining companies, 
of which defendant owned all the stock, was changed In name, 
and made the sole selling agent for all of the products of the 
several plants. Defendant was not overcapitalized, and its 
methods of doing business were in general fair to competitors. 
It purchased all of the stock of another large harvester com- 
pany, but permitted it to continue to do business, and to ad- 
vertise as an Independent and competing concern. Held , that 
defendant was organized to eliminate competition between 
the combining companies, and was from the beginning a com- 
bination In restraint of interstate commerce and to monopo- 
lize such commerce in harvesting machinery, and illegal, as In 
violation of the Sherman Law\ U. 8. v. International Har- 
vester Co., 214 F., 1001. 5—658 

155. Of Motion-Picture Producers and Importers — Refusal to Sell 

Films to Any but Members of, in Violation of Sherman Law. — 
Motion-picture producers and importers, some of whom had 
patents upon articles, such as the positive films, cameras, 
and projecting machines, formed a combination to regulate 
the trade. They created a hoard of censor films, and estab- 
lished exchanges, refusing to sell films to operators of the- 
aters who did not belong to their exchanges, and who did not 
pay royalties on their machines to the combination, regard- 
less of when or from whom they were purchased. The re- 
strictions were attempted to be justified as a protection of 
the patent rights of the parties to the comblnaion. Held, 
that such combination was invalid as a violation of the 
Sherman Law. U. 8. v. Motion Picture Patenti Co., 225 F., 
807. 6—215 
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1 156. Same— By Owners and Booking Agents of Theaters Under Which 

Only Performers Booked by Such Agents, and Appearing Only 
in Such Theaters, Would Be Employed, in Violation of the 
Sherman Law. — A number of vaudeville theaters scattered 
over the United States were arranged into circuits, and it 
was the practice to book performers over the whole or part 
of one circuit under one contract requiring them to pass 
from State to State, taking with them certain paraphernalia 
and stage properties. The owners of such theaters and 
their booking agents entered into a combination or conspir- 
acy in restraint of their own business, whereby the theater 
owners were not to employ performers not booked through 
booking agents, and the booking agents were not to act for 
any theater employing any other booking agent, or employ- 
ing any performer who played outside such circuits, or who 
had as a representative any person who had obtained employ- 
ment for a performer outside such circuit. Any theater 
employing such a performer would be blacklisted, and the 
booking agents would not act for it. Held, that the effect 
of a monopoly of such business upon interstate commerce was 
not so inconsiderable as not to come within the Sherman Law. 
MarienclU , TAm. v. United Booking Offices , 227 F., 169. 5 — 949 

157. A Can Company, Which Acquired 95 Plants, Making 90 per cent 
of Cans Then Manufactured, Although Intended to Restrain 
Trade, Will Not Be Dissolved so Long as it Does Not Attempt 
to Illegally Use Its Potential Powers. — Defendant, American 
Can Co., was organized in 1901 with capital stock, common 
and preferred, of $88,000,000, $78,000,000 of which was issued 
to promoters In payment for 95 plants which made probably 
90 per cent of the cans then manufactured for sale in the 
United States and options on which had been secured by the 
promoters. They paid for the plants in cash or its equivalent 
in stock at one-lmlf par value $23,500,000. New plants with 
new machinery of equal capacity could have been built for 
not to exceed $10,000,000. For some of the plants they paid 
many times the value of the physical property. They also re- 
quired the sellers, if individuals, or if corporations, their offi- 
cers, to sign agreements not to again engage in the business 
for 15 years within 3,000 miles from Chicago. Defendant 
also ucquired patents on can-making machinery and made 
contracts with the principal manufacturers of the best ma- 
chinery intended to prevent others from buying it for a term 
of years. During the first year defendant largely increased 
prices ; but, the effect being to Induce others to enter the busi- 
ness, it abandoned the policy. About two-thirds of the plants 
purchased were closed. By the end of 12 years, when the 
Government brought suit for its dissolution, defendant was 
perhaps marketing no more cans than the aggregate of its 
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competitors. For some years before the suit defendant did 
not attempt to do away with competition, or to monopolize 
the business, but its methods and prices were fair and its 
standing good with customers and competitors. The most of 
the concerns absorbed by it and of others afterwards acquired 
went out of existence. Held, that the organization and early 
methods of defendant were intended and calculated to re- 
strain competition in the manufacture and sale of cans, and 
to monopolize the same, and were clearly illegal as in viola- 
tion of §§ 1 and 2 of the Sherman Law. V . 8 . v. American 
Can Co ., 230 F., 901. 6—513 

158. The Securing, by the Corn Products Refining Co., of All Glucose 
Factories, and of Starch Factories Producing 64 per cent of 
Total Production, Held to be an Illegal Combination. — Defend- 
ant, Corn Products Refining Co., which on its organization In 
1906 acquired control of all the glucose plants in the United 
States and of starch factories producing 64 per cent of the 
total production, Held an Illegal combination in restraint of 
Interstate trade, and to monopolize the same, in violation of 
the Sherman Law, on evidence showing thut the purpose of 
Its organization was to prevent competition, and that the 
power acquired by the combination was exercised to prevent 
by unfair means any new competitors from entering the field, 
and to drive out those entering or already engaged in the 
business, through profit-sharing contracts with customers 
which required them to continue to purchase from it exclu- 
sively for more than a year afterwards to entitle them to the 
benefit of the contract in any particular purchase; by a 
contract with a new competitor, induced by threats of enter- 
ing Into competition in another branch of the competitor’s 
business, by which it obtained one-half the glucose produc- 
tion of the new plant and sold the same at a loss through 
secret agents purporting to represent independent makers 
for the purpose of preventing others from entering the busi- 
ness; by the sale of mixed sirups, of which it acquired con- 
trol of more than half the production, at little or no profit, 
and at prices which left no profit to independent mixers, who 
were compelled to buy their glucose in the market; and by 
other price manipulations and local discriminations, all of 
which were more or less successful in maintaining its monop- 
oly. U. 8 . v. Com Products Refining Co., 234 F. t 967. 6 — 562 

4. live-stock associations and exchanges , etc. 

169. An Association of Commission Merchants. — An association of 
men engaged in receiving, buying, selling, and handling, as 
commission merchants, live stock received at the Kansas 
City stockyards from, and sold tor shipment to, various 
95825* — 1 
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States and Territories, which yards furnished the only avail- 
able public market for that purpose for an exceedingly large 
area, and which by its rules fixed a minimum rate of com- 
missions to be charged by members of the association, and 
prohibited the employment by any commission firm or cor- 
poration of more than three persons to travel and solicit 
business, and prohibited the sending of prepaid telegram or 
telephone messages quoting the markets, and shut out all 
dealings and business Intercourse between members and non- 
members, and boycotted and blacklisted persons attempting 
to carry on business without joining the exchange, thus 
effectually preventing them from securing or transacting 
business, held to bo an illegal combination to restrict, monop- 
olize, and control that class of trade and commerce. U. 8. v. 
Hopkins , 82 F., 529. 1—725 

Reversed, 171 U. S., 578 (1- 941). 

160. Same — Reasonableness of Restraints. — The act of Congress Is 

aimed against all restraints of interstate commerce, and Its 
purpose is to permit commerce between the States to flow in 
its natural channels, unrestricted by any combinations, con- 
tracts, conspiracies, or monopolies whatsoever. The reason- 
ableness of the restrictions in a given case is immaterial, fb. 

1—735 

161. Agreement Between Live-Stock Buyers Not to Bid Against Each 

Other, etc.— An agreement between corporations and indi- 
viduals, etc., engaged in buying live stock at divers points 
throughout the United States, to refrain from bidding 
against each other in the purchase of cattle Is a combination 
in restraint of trade ; so also their agreement to bid up prices 
to stimulate shipments, intending to cease from bidding 
when the shipments have arrived, and the same result fol- 
lows from the combination of defendants to fix prices upon 
and restrict the quantities of meat shipped to their agents or 
their customers. Being restriction upon competition, such 
agreements are a combination in restraint of trade. V. S. v. 
Swift d Co., 122 F.. 529. 2—237 

Affirmed, 196 U. S., 375 (2—641). 

162. Same.— Restraint of trade is not dependent upon any considera- 

tion of reasonableness or unreasonableness in the combination 
averred, nor is it to be tested by the prices that result from 
the combination. The statute has no concern with prices, 
but looks solely to competition and to the giving of compe- 
tition full play by making illegal any effort at restriction 
upon competition. Ib. 2 — 244 

168. A combination entered into by independent meat dealers to 
seoare lots than lawful freight rates, with the intent to 
monopolize commerce in fresh meat among the several States, 
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Is forbidden by the Sherman Law. SuAft <£ Co. ▼. United 
States , 196 U. S., 375. 8—643 

S. Conspiracy to injure in business. 

164. Printing and Hailing Circulars. — The action of an association 

of manufacturers in adopting a resolution denouncing a 
dealer in the product they manufactured (shingles), who 
bought and shipped such product to customers in other 
States and foreign countries, and in printing such resolution 
in circulars and mailing the same to other manufacturers 
and customers of the dealer, whereby his business was In- 
jured, constituted an illegal combination or conspiracy in 
restraint of interstate and foreign commerce, and gives the 
person injured a right of action in a circuit court of the 
United States, under the Sherman law, to recover the 
damages sustained. Gibbs v. AfcNcelcy , 102 F., 594. 2 — 25 

165. Associations of Retail Lumber Dealers, Whioh Issue Official Re- 

ports, etc., Unlawful. — Associations of retail lumber dealers, 
which issue and distribute among their members “official 
reports,” containing lists of wholesale dealers doing an inter- 
state business, who have made sales direct to consumers, and 
soliciting information as to other such sales, for the purpose 
and with the effect of influencing members receiving them to 
cease buying from such wholesale dealers, are combinations 
in restraint of interstate trade and commerce, and unlawful, 
under the Sherman law. U. S. v. Eastern States Retail Lum . 
Deal. Ass*n t 201 F., 584. 4 — 861 

166. Association of Retail Lumber Dealers, Circulating “Official Re- 

ports,” etc.. Unlawful . — Held in this case that the circulation 
of a so-called official report among members of an association 
of retail dealers calling attention to actions of listed whole- 
sale dealers in selling direct to consumers, tended to prevent 
members of the association from dealing with the listed deal- 
ers referred to in the report, and to directly and unreasonably 
restrain trade by preventing it with such listed dealers, and 
was within the prohibitions of the Sherman Law. Eastern 
States Ret. Lum. Deal. Ass'n v. U. S., 234 U. S., 609. 4 — 871 

167. Same — Of Retail Lumber Dealers to Suppresi Competition by 

Wholesale Dealers. — The concerted, systematic, and periodic 
circulation by associations of retail lumber dealers among 
their members through a so-called “ official report ” of confi- 
dential information of the names of wholesale lumber dealers 
engaged in interstate trade reported as soliciting from, or 
selling directly to, consumers, such members, upon learning 
of any such instances, being called upon to report the same 
promptly, supplying detailed information as to the particu- 
lars of the transaction, violates the prohibitions of the Sher- 
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man Law against combinations in restraint of interstate 
trade and commerce, where, although each retailer is left free 
to act as he sees fit, these reports were circulated with the in- 
tention and efTect of causing the retailers to withhold their 
patronage from the listed wholesalers, and thus directly and 
appreciably Impairing their Interstate trade. /&., 58 L. Hd., 
1490. 4—871 

168. Of Master Plumbers, Formed Prior to Passage of the Sherman 
Law, Became Illegal Upon Its Passage. — The National Associa- 
tion of Master Plumbers was formed prior to 1890 and at 
once took measures to prevent manufacturers and dealers in 
plumbers* supplies from selling direct to consumers, by re- 
solving not to patronize such manufacturers and dealers as 
refused to agree to such restrictions, and by adopting a system 
of espionage. This policy was continued after 1890, and so 
extended as to bind the members to restrict their purchases 
to manufacturers and dealers who sold only to members of 
the association, excluding all other customers, although they 
might also be master plumbers. Members were listed in a 
book issued and distributed by the association. Held that, 
on the enactment of the Sherman Law, the association became 
an illegal combination in restraint of interstate trade, and 
that any member who thereafter joined or affiliated with it, 
with knowledge of Its illegal purposes and methods, was 
guilty of a criminal offense under section 1 of the law. 
Knauer v. U. S., 237 F., 19. 6—701 

6. Stockholding companies or corporations . 

169. Holding Companies to Vote Stock in the Interests of a Railroad 

Combine. — Where one company (The Georgia Company of 
North Carolina) acquired a majority of the stock of the 
Central Railroad Company of Georgia, which it deposited 
with a trust company of New York, and transferred to the 
Terminal Company, a system composed of several competing 
lines of railroads, which latter company and the Georgia 
Company relinquished to the trust company any right they 
might have to vote such stock. Held, That the trust com- 
pany was n mere stakeholder and that the relinquishment 
did not entitle it to a vote. Clarke v. Central R . R. A Bank- 
ing Co. of Ga. t 50 F., 338. 1—17 

170. Same — Disqualifying Interests. — The fact that the Terminal 

Company has no appreciable interest in the stock of the 
Central Railroad Company, because of a mortgage on the 
railroad executed by the Terminal Company, does not re- 
move the objection to its voting in person or by representa- 
tive in the election of the directors of that railroad com- 
pany, in view of the fact that it has large pecuniary interests 
in two directly competing lines of railroad, lb. 1—28 
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171. Same — Sherman Law. — Transactions of this character are within 
the spirit if not within the letter, of the “ Sherman Law.” /&. 

179. Northern Securities Co. — Any contract or combination by which 
a majority of the stock of two railroad companies owning 
and operating parallel and competing interstate lines of road 
is transferred to a corporation organized for the purpose of 
holding and voting the same and receiving the dividends 
thereon, to be divided pro rata among the stockholders of the 
two companies so transferring their stock, directly and 
substantially restricts Interstate trade and commerce, and is 
in violation of the Sherman Law, since It destroys any 
motive for competition between the two roads; And it is 
immaterial that each company has its own board of directors, 
which nominally directs its operations and fixes its rates. 
U . 8. v. Northern Securities Co ., 120 F., 721. 2—215 

17S. Northern Securities Company — Corporation Organized to Hold 
Majority of Stock of Two Competing and Parallel Lines of 
Railroad for the Purpose of Preventing Competition. — Stock- 
holders of the Great Northern and Northern Pacific Railway 
companies — corporations having competing and substantially 
parallel lines from the Great Lakes and the Mississippi 
River to the Pacific Ocean at Puget Sound — combined and 
conceived the scheme of organizing a corporation, under the 
laws of New Jersey, which should hold the shares of the 
stock of the constituent companies, such shareholders, in 
lieu of their shares in those companies, to receive, upon an 
agreed basis of value, shares in the holding corporation. 
Pursuant to such combination the Northern Securities Com- 
pany was organized as the holding corporation through 
which that scheme should be executed; and under that 
scheme such holding corporation became the holder — more 
properly speaking, the custodian — of more than nine-tenths 
of the stock of the Northern Pacific, and more than three- 
fourths of the stock of the Great Northern, the stockholders 
of the companies, who delivered their stock, receiving, upon 
the agreed basis, shares of stock in the holding corporation. 
Held, That the arrangement was an illegal combination in 
restraint of interstate commerce and fell within the prohi- 
bitions and provisions of the Sherman law, and it was within 
the power of the circuit court, in an action, brought by the 
Attorney General of the United States after the completion 
of the transfer of such stock to it, to enjoin the holding com- 
• pany from voting such stock and from exercising any con- 
trol whatever over the acts and doings of the railroad com- 
panies, and also to enjoin the railroad companies from paying 
any dividends to the holding corporation on any of their stock 
held by it. Northern Securities Co. v. United States , 193 
U. S., 197. 9—338 
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174. Same. — Necessarily, the constituent companies ceased, tinder 
this arrangement, to be in active competition for trade and 
commerce along their respective lines, and became, practi- 
cally, one powerful consolidated corporation, by the name of 
a holding corporation, the principal, if not the sole, object 
for the formation of which was to carry out the purpose of 
the original combination under which competition between 
the constituent companies would cease, lb. 2 — 457 

170. Same. — A combination by stockholders in two competing inter- 
state railway companies to form a stockholding corporation 
which should acquire, in exchange for its own capital stock, 
a controlling interest in the capital stock of each of such 
railway companies violates the Sherman law, which de- 
clares illegal every combination or conspiracy in restraint 
of interstate commerce and forbids attempts to monopolize 
such commerce or any part of it. (48 L. ed. f 679.) 2—342 

170. Same. — Where no individual investment is involved, but there 
is a combination by several individuals separately owning 
stock in two competing railroad companies engaged in inter- 
state commerce to place the control of both in a single cor- 
poration which is organized for that purpose expressly and 
as a mere instrumentality by which the competing railroads 
can be combined, the resulting combination is a direct re- 
straint of trade by destroying competition, and is illegal 
within the meaning of the Sherman Law. (Brewer, con- 
curring.) lb. 2—341 

177. Holding Company Exchanging Its Stock for the Stock of Oil 
Companies. — In 181)9 the stockholders of the Standard Oil 
Co. of New Jersey owned a majority of the stock of 19 
other corporations In the same proportions that they owned 
the stock of the Standard Co., arid those 20 corporations 
controlled, by the ownership of the majority of their stock 
or otherwise, many other corporations. Each of these cor- 
porations was engaged in some part of the business of pro- 
ducing, buying, refining, transporting, and selling petroleum 
and its products, and they were conducting about 30 per 
cent of the production of crude oil and more than 75 per cent 
of the business of purchasing, refining, transporting, and 
selling petroleum and its products in this country. Many 
of them were engaged in commerce in these articles among 
the several States and with foreign nations, and were natur- 
ally competitive. 

During the 10 years prior to 1879 the seven individual de- 
fendants had acquired control of many corporations, partner- 
ships, and refineries that had been competing In this busi- 
ness, had placed the majority of the stock of those corpora- 
tions and the interests in property and business thus obtained 
In various trustees, to be held and operated by them for 
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the stockholders of the Standard Oil Go. of Ohio, one of 
the 10 companies in which the individual defendants were 
principal stockholders, and had thereby suppressed compe- 
tition among these corporations and partnerships. In 1879 
they and their associates caused all the trustees to convey 
their interests in the stock, property, and business of all 
these corporations to five trustees, to be held, operated, and 
distributed by them for the stockholders of the Standard 
Co. of Ohio. From 1879 until 1892 they prevented these 
corporations and others engaged in this business, of which 
they secured control, from competing in this commerce by 
causing the control of their operations, and generally of a 
majority of their stocks, to be held in trust for the stock- 
holders of the Standard Co. of Ohio, and from 1892 until 
3899 they accomplished the same result by a similar stock- 
holding device and by the joint equitable ownership of the 
majority of the stocks of the corporations. 

In the year 1899 the seven individual defendants and their 
associates caused the majority of the stock of the 19 corpora- 
tions to be transferred to the Standard Oil Co. of New Jer- 
sey in exchange for its stock, so that the latter company 
thereby acquired the legal title to a majority of the stock of 
each of the 19 companies, the control of these companies and 
of all the companies which they controlled, and the power to 
fix the rates of transportation, and the purchase and selling 
prices of petroleum and its products, which all these cor- 
porations should pay and receive in the conduct of their busi- 
ness in commerce among the States and with foreign nations. 
Since that exchange of stock the seven individual defendants 
have been and are stockholders and officers of the Standard 
Co. of New Jersey, which has exercised and is still using that 
power, and by its use it has prevented and is still preventing 
competition in commerce among the States and with foreign 
nations among these corporations. 

Held , the transaction constituted a combination and con- 
spiracy In restraint of and to monopolize commerce among 
the States and with foreign nations in violation of sections 
1 and 2 of the Sherman Law, and the Government is entitled 
to an injunction against the further continuance and operation 
thereof. U. 8 . v. Standard Oil Co. % 173 F., 191. 3—717 

7. Patent and copyright monopolies — Illegal combinations and 
contracts. 

178. A eorporation organized for the purpose of scouring assign- 
ments of all patents relating to “ spring-tooth harrows/' to 
grant licenses to the assignors to use the patents upon pay- 
ment of a royalty, to fix and regulate the price at which 
such harrows shall be sold, and to take charge of all Utiga- 
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tion and prosecute all infringements of such patents, is an 
illegal combination, whose purposes are contrary to public 
policy, and which a court of equity should not aid by en- 
tertaining infringement suits brought in pursuance thereof. 
Kational Harrow Co . v. Quick , 67 F., 130. 1 — 443 

179. Corporation Organized to Receive Assignments of Patents. — A 

combination among manufacturers of spring-tooth harrows, 
by which each manufacturer assigns to a corporation or- 
ganized for the purpose the patents under which he is 
operating, and takes back an exclusive license to make and 
sell the same style of harrows previously made by him, and 
no other, all the parties being bound to sell at uniform prices, 
held to be an unlawful combination for the enhancement of 
prices and in restraint of trade. National Harrow Co. v. 
Hench , 76 F., 667. 1 — 610 

Affirmed, 83 F., 36 (1—742). 

180. Same. — Though the fact that several patentees are exposed to 

litigation justifies them in composing their differences, they 
can not make the occasion an excuse or cloak for the crea- 
tion of monopolies to the public disadvantage, lb. 1 — 743 

181. A combination among manufacturers of spring-tooth harrows, 

whereby a corporation organized for the purpose becomes the 
assignee of all patents owned by the various manufacturers, 
and executes licenses to them, so as to control the entire 
business and enhance prices, is void both as to the assign- 
ments and lioenses, so that the corporation can not maintain 
a suit against one of Its assignors, who violates the agree- 
ment, for infringement. National Harrow Co. v. Hench , 84 
F., 226. 1—746 

182. An agreement by the members of a publishers’ association con- 

trolling 90 per cent of the book business of the country, under 
which all agreed not to sell to anyone who would cut prices 
on copyrighted books, nor to anyone who should be known to 
have sold to others who cut prices, etc., was an agreement 
relating to interstate trade or commerce within the Sherman 
Law. Mines v. Scribner, 147 F., 927. 2 — 1035 

183. Same — Conspiracy — Restraint of Trade. — Defendants became 

members of an association of book publishers controlling 90 
per cent of the book business of the country, which associa- 
tion adopted a rule that they would not sell to anyone who 
cut prices on copyrighted books, nor to anyone who should 
be known to have sold to others at cut prices. A blacklist 
was kept containing the names of such persons, and no one 
on the blacklist could buy any books of anybody in the 
scheme. Held , That such scheme constituted a conspiracy 
in restraint of interstate trade or commerce, lb. 2—1036 

184. Same — Copyright— Effect— Extent of Rights Acquired.— The 

rights acquired by publishers of copyrighted books under the 
copyright law did not justify them in combining and agree- 
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ing that their books should be subject to the rules laid down 
by the united owners, one of which was that no member of 
the association should sell any books to a blacklisted pur- 
chaser who was known to cut prices, lb. 2 — 1036 

185. License Contracts by Patentee in District where Patent Declared 

Illegal and in Creating a Fund to Crush Competition. — License 
contracts entered into by the owner of a patent on a rubber 
tire, which patent had been adjudged invalid by the Circuit 
Court of Appeals for the Sixth Circuit, with all of the large 
manufacturers of such tires in the United States, all of 
whom were engaged in interstate commerce, to manufacture 
the same on a royalty and to sell at prices above the then 
market price, and providing for a system of rebates, and for 
the appointment of a board to receive one-half of the roy- 
alties, to be used in purchasing said tires and selling them 
at prices deemed to be for the best interest of all. Held , 
that such contracts went beyond the rights of complainant 
under its patent monopoly in raising and maintaining prices 
in the States composing the sixth Federal circuit, in which 
the monopoly had no practical existence, and in creating a 
fund to be used to crush competition by outside manufactur- 
ers, as well in the sixth circuit as elsewhere, and were 
illegal and void as creating a combination in restraint of 
interstate trade and commerce, in violation of the Sherman 
Law. Rubber Tire Wheel Co. v. Milwaukee Rubber Works 
Co 142 F., 531. 2—855 

186. The Fact That Patents Are Issued to Various Persons Does Not 

Entitle Them to Combine to Restrain Manufacture or Sale of 
Patented Article. — In a prosecution of manufacturers of 
coaster brakes for combination in violation of sections 
1 and 2 of the Sherman Law, certain counts of the 
indictment alleged that defendant, the New Departure Co., 
was the owner of a basic patent for making such brakes, and 
Issued licenses to manufacture thereunder, charging, how- 
ever, that the defendant corporations were separately the 
owners of patents and patent rights for improvements In the 
coaster brake and other bicycle and motorcycle accessories, 
but that the defendants, to effectuate their plan to restrain 
trade, feigned the making of a license agreement ostensibly 
covering a part, but not the whole, of the coaster brake man- 
ufactured by the New Departure Co., charging that the pre- 
tended license agreements, which were to be entered into simul- 
taneously by the New Departure Co. as ostensible licensor 
with the remaining corporation defendants as ostensible sepa- 
rate licensees, were to be in all respects uniform in character, 
were to contain all schedules of uniform and non-competltlve 
prices, restrictions upon all sales, etc. Held, that such basic 
averments negatived an inference that the licenses were for 
a basic patent, but that the conditions were Imposed on com- 
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petltors in good faith and without an intention to violate the 
statute, since the fact that patents are issued to various persons 
or corporations, does not entitle them to combine to restrain 
the manufacture or sale of the patented article or to en- 
hance prices in restriction of commerce. 17 . 8 . v. New De- 
parture Mfg. Co., 204 F., 318. 5—154 

Controlling Output by Trade Agreement. — A trade agreement 
involving the right of all parties thereto to use a certain pat- 
ent, which transcends what is necessary to protect the use of 
the patent or the monopoly thereof as conferred by law and 
controls the output and price of goods manufactured by all 
those using the patent, is illegal under the Sherman Law. 
Standard Sanitary Mfg. Co., v. U. 8 ., 226 U. S., 48. 4 — 648 

See also , Combinations, etc., 338-348. 

8. Railroads — Steamship Lines — Rates , etc . 

188. The Sherman Law Applicable to Railroads. — The provisions re- 

specting contracts, combinations, and conspiracies in re- 
straint of trade or commerce among the several States or 
with foreign countries, contained in the Sherman Law, “to 
protect trade and commerce against unlawful restraints and 
monopolies,” apply to and cover common carriers by railroad. 
U. S. v. Trans-Mo. Ft. Assn., 166 U. S., 290. 1—648 

189 . Contracts Between Railroads Affecting Rates. — A contract be- 

tween railroads in restraint of interstate trade or commerce 
is prohibited, even though the contract is entered into be- 
tween competing railroads only for the purpose of thereby 
affecting traffic rates for the transportation of persons and 
property. II). 1 — 667 

190. Same — No Authority Therefor Under Act to Regulate Com- 

merce. — The act of February 4, 1887, “ to regulate commerce,” 
is not inconsistent with the Sherman Law% ns it does not 
confer upon competing railroad companies power to enter 
into a contract in restraint of trade and commerce, like the 
one which forms the subject of this suit. Ib. 1 — 689 

191. Right to Deviate from Rates Prescribed. — The right of a rail- 

road company in a joint traffic association to deviate from 
the rates prescribed, provided it acts on a resolution of its 
board of directors and serves a copy thereof on the managers 
of the association, who. upon its receipt, are required to “ act 
promptly for the protection of the parties hereto,” does not 
relieve the association from condemnation as an illegal re- 
straint of competition, as the privilege of deviating from 
the rates would be exercised upon pain of a war of competi- 
tion against it by the whole association. If. 8. v. Joint 
Traffic Assn., 171 U. S., 505. 1-B69 

Reversing 76 F., 895 (1—615). 
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198. An agreement of railroad companies which directly and effectu- 
ally prevents competition is, under the statute, in restraint 
of trade, notwithstanding the possibility that a restraint of 
trade might also follow unrestricted competition, which 
might destroy weaker roads and give the survivor power to 
raise rates. Ib. 1 — 938 

193. The statute applies only to contracts whose direct and imme- 

diate effect is a restraint upon interstate commerce, and not 
to contracts made to promote legitimate business, though they 
may indirectly or incidentally affect such commerce. Ib. 

1 — 931 

194. Similar to trans-Missouri Case. — So far us the establishment of 

rates and fares is concerned, there is no substantial differ- 
ence between the agreement in this case and the one set 
forth in the Trans- Missouri case. lb. 1 — 925 

195. Congress, with regard to the interstate commerce, and in the 

course of regulating it in the case of railroad corporations, 
has the power to say that no contract or combination shall 
be legal which shall restrain trade and commerce by shutting 
out the operation of ttie general law of competition, lb. 

1—932 

196. Any contract or combination between interstate carriers whioh 

directly and substantially restrict the right of such a carrier 
to fix its own rates independently of its natural competitors 
places a direct restraint upon interstate commerce in that it 
tends to prevent competition and is in violation of the act, 
whether the rates acuully fixed be reasonable or unreason- 
able. U. S. v. Northern Securities Co.. 120 F., 721. 2—215 

197. Contract or Combination Prescribing Rates to be Maintained. — 

Any contract or arrangement between railroad companies 
for the purpose and having the effect of preventing com- 
petition by fixing rates to be maintained by the parties is 
in violation of the provisions of the Minnesota Anti-Trust 
Act of 1899, which is substantially the same language as 
the Sherman Law. Minnesota v. Northern Securities Co ., 
123 F., 692. 2 — 246 

198 . Agreements Between Railroads to Raise Rates npon Certain 

Class of Shipments. — When a number of railroads acting 
tinder articles of organization by concert of agreement and 
action advance the rates upon shipments of a particular 
doss throughout all the territory to which their organiza- 
tion and influence with similar organizations extend, and 
when they actually advance such rates and exact the same of 
shippers, it is of no consequence that they have a stipulation 
in such articles that each and all members can at will and 
at any time withdraw from the agreement. Such a com- 
bination is in restraint of trade. Ti/t v. Southern Railway 
Co., 138 F., 753. 8—734, 746 

Bee also Camuers. 
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199. Combination of Railroads to Prevent Competition, Pooling Pas- 

senger Receipts — No Relief in Equity Against Ticket Brokers. — 
In a suit -by a railroad company to enjoin the de- 
fendants, who were ticket brokers, from dealing in special 
tickets Issued by complainant on account of the Pan-Ameri- 
can Exposition, which were by their terms non-transferable, 
it appeared from the showing made on a motion for a pre- 
liminary injunction that complainant was a member of a 
combination known as the “ Trunk Line Association," formed 
by a number of railroads operating in different States for 
the purpose of preventing competition; that the passenger 
receipts of all such roads were pooled and divided on an 
agreed basis; and that the special rates made on account of 
the exposition were fixed, and the terms of the tickets which 
were the basis of the suit were prescribed by such associa- 
tion through its passenger committee. Held, That such 
combination was illegal, ns in violation of the Sherman 
Law and that complainant could not invoke the aid of a 
Federal court of equity for the protection of rights claimed 
under contracts which were the direct result and evidence 
of such unlawful combination. Delaware , L. d W. R . Co. v. 
Frank, 110 F. t 689 . 9—82 

200. A combination to secure less than lawful freight rates, entered 

into by Independent meat dealers with the intent to monopo- 
lize commerce in fresh meat among the several States, is for- 
bidden by the Sherman Law. Surift d Co. v. United States, 
196 U. S., 375. 2—643 

201. Combination to Prevent Building of Competing Railroad. — A 

combination between railroad companies for the avowed 
purpose and with the effect of preventing the threatened 
building of a competitive road for the transportation of coal 
in Interstate commerce, by purchasing, through a corpora- 
tion, the stock of which they purchased, large coal proper- 
ties, the prior owners of which had pledged their tonnage to 
the projected road, thus retaining to certain of the combined 
roads such tonnage and the tonnage of other coal operators 
tributary thereto who had no other means of transporting 
their product, was a combination in restraint of trade and 
commerce among the several States, and unlawful under the 
Sherman Law, against which the United States Is entitled 
to injunctive relief under section 4 of the act. (Per Buffing- 
ton, C. J.) Lanning, Circuit Judge, dissenting on the plead- 
ings and evidence. U. S. v. Reading Co., 183 F.. 471. 8—931 

202. Unification of Railroad Terminals — Whether Permissible. — 

Whether the unification of terminals in a railroad center Is a 
permissible facility in aid of Interstate commerce, or an 
illegal combination in restraint thereof, depends upon the In- 
tent to be inferred from the extent of the control secured over 
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the instrumentalities which such commerce is compelled to 
use, the method by which such control has been obtained, and 
the manner in which it is exercised. U. S. v. Terminal R. R, 
Assn . of St. Louis , 224 U. S. t 395. 4 — 484 

803. The unification of Substantially Every Terminal Facility by 

which the traffic of St. Louis is served is a combination in 
Restraint of Interstate trade within the meaning and pur- 
poses of the Sherman Law, as the same has been construed by 
the Supreme Court in the Standard Oil (221 U. S., 1) and 
Tobacco (221 U. S., 106) cases. Ib. 4—484 

804. The history of the unification of the terminal systems in 

St. Louis in the Terminal Railroad Association shows an in- 
tent to destroy the independent existence of the terminal 
systems previously existing, to close the door to competition, 
and to prevent the Joint use or control of the terminals by 
any non-proprietary power. Ib. 4 — 488 

805. In this case held that the practices of the Terminal Association 

in not only absorbing other railroad corporations but in doing 
a transportation business other than supplying terminal facil- 
ities operated to the disadvantage of interstate commerce. Ib. 

4-495 

806. This court bases its conclusion that the unification of the ter- 

minals in St. Louis is an illegal restraint on interstate traffic, 
and not an aid thereto, largely upon the extraordinary situa- 
tion at St. Louis and upon the physical and topographical 
conditions of the locality. Ib. 4 — 494 

807. Although the proprietary companies of a combination unifying 

terminals may not use their full power to impede free com- 
petition by outside companies, the control may so result in 
methods Inconsistent with freedom of competition as to render 
it an illegal restraint under the Sherman Law. Ib. 4 — 491 

808. A provision in an agreement for joint use of terminals by non- 

proprietary companies on equal terms does not render an 
illegal combination legal where there is no provisions by 
which the non-proprietary companies can enforce their right 
to 8uch use. Ib. 4 — 489 

809. Combination of Terminal Systems. — The combination and unifi- 

cation of the terminal facilities at St. Louis under the exclu- 
sive ownership and control of less than all the railway com- 
panies under compulsion to use them — the inherent conditions 
being such as to prohibit any other reasonable means of 
railway access to that city— violates the provisions of sec- 
tions 1 and 2 of the Sherman Law, in that it constitutes a 
contract or combination in restraint of commerce among 
the States, and an attempt to monopolize such commerce 
which must pass through the gateway at St Louis. Ib., 56 
h. Bd* # 810. 4-497 
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210. The Mere Combining, Not Necessarily a Forbidden Restraint. — 

The mere combining of several independent railway terminal 
systems into one does not necessarily operate as a forbidden 
restraint, under the Sherman Law, upon the interstate com- 
merce which must use them. 7b., 56 L. Ed., 810. 4 — 497 

211. Control of One Competing Railway Company by Another, by 

Means of Stock Ownership, Illegal. — The Sherman Law pro- 
hibits the creation of a single dominating control in one cor- 
poration whereby natural and existing competition in inter- 
state trade is suppressed; such prohibition extends to the 
control of competing interstate railroads effected by a hold- 
ing company as in the Northern Securities Case and to the 
purchase by one of two competing railroad companies of a 
controlling portion, even if not, as in this case, a majority of 
the stock of the other. U. S. v. Union Pacific R. R . Co., 226 
U. S., 85. 4 — 675 

212. Same — Ownership of 46 per cent of Stock of Southern Pacific, by 

Union Pacific, with Resulting Control Thereof, Illegal.— The 
purchase by the Union Pacific Railroad Co. of 46 per cent of 
the stock of the Southern Pacific Co. with the resulting con- 
trol of the latter’s railway system by the former, is an illegal 
combination in restraint of interstate trade within the pur- 
view of the Sherman Law, and must be dissolved. Ib. 4 — 675 

213. Same — Necessity for Entrance into San Francisco, no Justifica- 

tion for Combination. — The necessity of the Union Pacific to 
obtain an entrance to San Francisco and other California 
points over the lines of the Southern Pacific was not such as 
to Justify the combination complained of in this case in view 
of the provisions for a continuous railroad to the Pacific coast 
and for interchange of traffic without discrimination, con- 
tained in the acts of July 1, 1862 (12 Stat, 489, 495) and of 
July 2, 1864 (18 Stnt., 356, 362). 7b. 4—680 

214. In Large Corporations, a Compact United Ownership of Less 

Than Half the Stock May Amount to Dominant Control. — 
While in small corporations a majority of stock may be neces- 
sary for control, in large corporations, where the stock is 
distributed among many stockholders, a compact united own- 
ership of less than half may be ample to control and amounts 
to a dominant interest sufficient to effect a combination in re- 
straint of trade within a reasonable construction of the Sher- 
man Law. 7b. 4—684 

213 . While Railway May Acquire Portion of Non-Competing System, 
it May Not Acquire Substantial Portion of Competing Line. — 
Although a railroad corporation may lawfully acquire that 
portion of another railroad which connects, but does not 
compete, with any part of its own system, it may not acquire 
the entire system a substantial portion of which does com- 
pete with its lines. Ib. 4—682 
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216. Same — May be Illegal Under Sherman Law, Although Legal 

Under Laws of State Where Formed. — Congress is supreme 
over interstate commerce, and a combination which contra- 
venes the Shermun Law is illegal although it may be per- 
missible under, and within corporate powers conferred by 
it, the laws of the State where made. /&. 4 — 676 

217. Same — Decisions In Trans-Missouri and Joint Traffic Cases Were 

Correct. — The opinions in the Standard Oil (221 U. S., 1) and 
Tobacco (221 U. S., 106) Cases contain no suggestion that the 
decisions of the court in the Trans-Missouri (166 U. S„ 
290) and Joint Traffic (171 U. S. t 505) Cases were not cor- 
rect in holding the combinations involved to be illegal while 
applying the rule that the statute should be reasonably 
construed. Ib. 4 — 674 

218. By Common Carriers by Means of Stock Control. — A combination 

which places railroads engaged in interstate commerce in 
such a relation ns to create a single dominating control in one 
corporation whereby natural and existing competition in in- 
terstate commerce is unduly restricted or suppressed constitutes 
a restraint of interstate commerce forbidden by the Sherman 
Law, whether accomplished through a holding company or 
through a direct transfer of a dominating stock interest from 
one company to the other. U. S. v. Union Pacific R. R. Co. t 
57 L. Ed., 324. 4—075 

219. Same — Acquisition of Union Pacific by Southern Pacific by 

Means of Stock Control. — The acquisition by the Union Pacific 
Railroad Co., then operating a line from Missouri River points 
to Portland, and thence to San Francisco by steamship connec- 
tion, of 46 per cent of the outstanding capital stock of the 
Southern Pacific Co., with the intent and result, not only of se- 
curing the California connection at Ogden over the Central Pa- 
cific line, and thus effecting such a continuity of the Union Pa- 
cific and Central Pacific lines from the Missouri River to San 
Francisco as was contemplated by the acts of July 2, 1862 
(12 Stat., 489), July 2, 3864 (33 Stat., 326), and .Tunc 20, 
1874 (18 Stat., Ill), but of obtaining the dominating con- 
trol of the entire Southern Pacific system, consisting of lines 
by water and rail, together forming a transportation system 
from New York and other Atlantic ports to San Francisco and 
Portland and other Pacific coast points, with various branches 
and connections, besides a steamship line from San Francisco 
to Panama and from San Francisco to the Orient, and a half 
interest in another line between the two latter points, which 
system was actively competing with the purchasing road for 
interstate business, large in volume, though small in com- 
parison with the total traffic carried, creates, contrary to the 
Sherman Law, a combination in restraint of interstate trade. 
Ib. 4 — 677 
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880. Dominating Control of One Competing Railway by Another May 

Be Legal in State Where Acquired but Illegal Under Sherman 
Aet. — A purchase by one railway company of a dominating 
stock interest in another, though legal in the State where 
made, and within corporate powers conferred by State au- 
thority, can not escape condemnation under the Sherman 
Law, if it contravenes the prohibitions of that statute against 
combinations and conspiracies in restraint of trade, enacted 
by Congress in the exercise of its supreme authority over 
interstate commerce. Ib. 4 — 676 

881. Of Coal-Mining Company and a Railroad, Through a Holding 

Company, Not Unlawful Unless Unlawful Methods or Praetiees 
Are Resorted To. — A combination of a coal-mining company 
and a railroad company, by whose line the coal of the mining 
company can be transported from the mines, through the 
medium of a holding company which owns the stock of both 
other companies, is not necessarily unlawful, as in violation 
of the Sherman Law, unless unlawful methods or practices 
are resorted to, which tend to create a monopoly or restrain 
competition. U. 8. v. Reading Co., 226 F„ 268. 6 — 347 

882. Same— The Uniting, by Stock Ownership, of the Reading and 

Central Railroad of New Jersey, with Other Roads and Coal 
Companies, Constituted a Combination in Restraint of Trade. — 
The Heading Co., which owned all of the stock of the Phila- 
delphia & Reading Railway Co. and of the Philadelphia & 
Reading Coal & Iron Co., a large producer of anthracite 
coal, bought a controlling Interest in the Central Railroad 
Co. of New Jersey, which also owned the greater part of 
the stock of the Lehigh & Wilkes-Barre Coal Co. The two 
railway companies did not compete in the carriage of coal, 
because their lines extended into different parts of the min- 
ing region and reached different mines; but the two coal 
companies together mined and sold 20 per cent of the total 
production of anthracite coal, and the same was sold largely 
in the same markets. Held , that the uniting of such com- 
panies In the same ownership created a combination in 
restraint of interstate trade, in violation of the Sherman 
Law. Ib. 6—r353 

883. Of Coal-Carrying Railroads and Coal-Mining Companies, for 

Carrying Carrier-Owned Coal. — The United States filed a bill 
to enforce the provisions of the Sherman Law, against an 
alleged combination of railroad and coal-mining companies 
formed to restrain competition in the production, sale and 
transportation in interstate commerce of anthracite coal. 
The bill alleged a general combination through an agree- 
ment between the carrier defendants to apportion the coal 
tonnage between themselves on a scale of percentages; a 
combination through the medium of one of the mining 
companies to prevent the construction of a new competing 



BY RAILROAD AND STEAMSHIP LINES. 


97 


Index-Digest 

coal-carrying road from the anthracite district to tidewater ; 
a combination by a series of Identical contracts with inde- 
pendent coal operators for sale of their total product; and 
Certain contributory combinations between some but not all 
of the defendants. The bill was filed prior to the enactment 
of the commodities clause of the Hepburn Act of June 
29, 1906. 

Held: Any relief against a continuance of the transpor- 
tation of carrier owned coal under the commodities clause 
must be sought in a proceeding based upon that act and can 
not be obtained in this suit. U. 8. v. Reading Co., 226 U. S., 
824. 4—712 

On the record , the Supreme Court agrees with the trial 
court that the Government has failed to show any contract 
or combination for the distribution of coal tonnage between 
defendants. 4 — 715 

The defendants did combine to unreasonably restrain 
interstate commerce in violation of the Sherman Law, 
through the Temple Iron Co., to prevent the construction 
of the competing coal-carrying railroad. 4 — 723 

224. Same — Series of 65 Per Cent Contracts Part of Concerted 

Scheme. — In this case held that a series of identical contracts 
between interstate carriers with a great majority of the 
independent coal operators to market all the coal of the 
latter for all time at an agreed percentage of tidewater 
price were all parts of a concerted scheme to control the 
sale of the independent output and were unreasonable con- 
tracts in restraint of interstate trade within the prohibition 
of the Sherman Law. Ib. 4 — 726 

225. Of Carriers Possessing Substantial Monopoly in Transportation 

of Anthracite Coal. — Carriers possessing a substantial monop- 
oly of the transportation facilities between the anthracite 
deposits in Pennsylvania and the tide-water distributing 

points, and also controlling with the aid of their subsidiary 
coal-mining and selling companies nearly three-fourths of 
the annual supply of anthracite, must be deeiued to have 
combined to restrain interstate trade, contrary to the Sher- 
man Law, where, with the purpose and result of defeating 
the construction of a projected independent company railway 
line, and thus preserving their existing monopoly of trans- 
portation, they purchased, through another corporation whose 
capital stock they first acquired, the coal properties and col- 
lieries controlled by certain independent coal operators who 
were the chief supporters of the projected railway enterprise, 
although the acquisition of such property, considered alone, 
may have been lawful under the local law. (7. 8. v. Reading 
Co., 67 L. Ed,, 243. 4—721 

05825*— 18 7 
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926. Same — Parts of Scheme, Considered Alone, May Be lawful; but 
Taken Together Are Parts of Illegal Combination. — Parts of a 
general scheme of railway carriers to combine to restrain the 
freedom of interstate commerce, either in the transportation or 
sale of anthracite contrary to the Sherman Law, however law- 
ful when considered alone, e. g., the acquisition of the stock of 
another corporation, and the purchase by it of the capital 
stock of certain coal properties and collieries, are parts of an 
Illegal combination under the statute, which it is the duty of 
the courts to dissolve, irrespective of how the legal title to the 
shares is held. Ib. 4 — 736 

227. Contract Between Competing Coal-Carrying Railroads for Di- 
vision of Coal Traffic and for Interchange of Use of Roads, 
Unlawful. — The Hocking Valley Railway Co. and the Toledo 
& Ohio Central Railway Co. each owns and operates a line 
of road In Ohio from Toledo into the Hocking coal fields 
In the southeastern part of the State, and from a connection 
with such lines the Kanawha & Michigan Railway Co. owns 
and operates a line across the river Into the Kanawha coal 
fields in West Virginia. The principal freight business of 
all the roads is the carriage of coal mined in such fields 
and destined for lake ports or points farther to the north 
and west. About 1803 the Ilocking Valley Co., through stock 
purchases and otherwise, acquired control of both the other 
roads, and also of a large number of coal companies owning 
land and mines tributary thereto. Five trunk lines, again, 
together purchased a controlling stock interest in the Hock- 
ing Valley Co., and the entire combination was practically 
managed and controlled by a committee appointed by them. 
In an action by the State against the Hocking Valley Co., 
which is an Ohio corporation, such combination was ad- 
judged illegal, and the defendant was required to dispose of 
its controlling interest in the other roads and also in the 
mines. To meet this situation, a contract was entered into 
between two of the trunk line stockholders, viz., the Chesa- 
peake & Ohio Railway Co., operating a line from the coast 
on the south side of the Ohio River to Cincinnati and a 
subsidiary line from there to Chicago, its main line touching 
that of the Kanawha & Michigan Co., and the Lake Shore 
ft Michigan Southern Railway Co., operating a line from 
Buffalo, through Toledo to Chicago, pursuant to which 
the Chesapeake ft Ohio Co. acquired the controlling interest 
in the Hocking Valley Co., and the Lake Shore Co. in the 
Toledo ft Ohio Central Co., while the controlling interest 
in the Kanawha ft Michigan Co. and the coal companies 
was divided between them, the contract providing that each 
should have the right to use the road, and that its north- 
bound coal traffic should be fairly divided between the 
Hocking Valley Co. and the Toledo ft Ohio Central Co. 
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Held , that such contract did not change the essential char- 
acter of the previous arrangement, but was inconsistent 
with the established rule requiring freedom of competition 
In interstate commerce and in violation of the Sherman Law. 
17. 8 . v. L. 8 . d M. 8 . Ry. Co. et al ., 203 F., 295, 309. 5—263 

288. Of Parallel Coal-Carrying Railroads Reaohing Same Coal Fields, 
or Different Coal Fields Where Competing Coal is Produoed, 
Violates the Sherman Law. — Coal-carrying railroads extending 
Into the same coal fields, although reaching different mines, 
or extending into different fields where competing coal is 
produced, which traverse generally parallel lines and reach 
either directly or through their connections the same markets 
in other States, must be regarded as natural competitors in 
interstate commerce, and any arbitrary methods between 
them or between them and the coal companies, by which such 
natural competition is eliminated, is In violation of the Sher- 
man Law. Ib. 0 — 247 

828. Same — Combining of Railroad and Coal-Mining Interests Under 
a Single Controlling Power, Unlawful. — The combination of a 
number of coal-carrying railroads, which were natural com- 
petitors, and the acquiring by them of large coal mining inter- 
ests tributary to their several lines, so that both railroad 
and mining interests were under a single controlling power, 
the result being a division of the traffic and the elimination of 
competition as to interstate ns well as domestic shipments, 
and a discrimination against all new and independent mines, 
was one in restraint of interstate commerce and created 
a monopoly of a part of such commerce in violation of the 
Sherman Law. Ib. 5—258 

880. To Monopolize Steamship Transportation Partly Within and 

Partly Without United States, Within the Sherman Law. — A 
combination made in the United States between carriers to 
monopolize certain transportation partly within and partly 
without the United States is within the prohibition of the 
8herman Law, and also within the jurisdiction of the crim- 
inal and civil law of the United States even if one of the 
parties combining be a foreign corporation. U. 8. v. Pacific 
d Arctic R. d N. Co ., 228 U. S., 105. 5—281 

881. Between Steamship Companies for Passenger Business — Employ- 

ment of lighting Ships.” — The employment by a combination 
of steamship companies engaged in the trans-Atlantic passen- 
ger business of so-called “ fighting ships,” or extra vessels, 
which, when a vessel not owned by a member of the combina- 
tion, made lower rates than one which did, was placed at a 
berth near such vessel, and met or went below such rates, 
held to constitute an undue and unreasonable restraint of 
foreign trade and commerce, and an attempt to monopolise 
such commerce, in violation of the Sherman Law. U. 8. v. 
Hamburgh-Amcrican Line, 216 F., 973. 4 — 900 
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832. The Sherman Law Applies to Combinations of Laborers.— The 

Sherman Law applies to combinations of laborers as well as 
of capitalists. U. 8. v. Workingmen's Amalg. Council , 54 F., 
004. 1—110 

Case affirmed, 57 F., 85 (1 — 184). 

833. Same — Lawful Combinations Turned to Unlawful Purposes. — The 

fact that a combination of men is in its origin and general 
purposes Innocent and lawful is no ground of defense when 
the combination is turned to the unlawful purpose of re- 
straining Interstate and foreign commerce. Ib. 1 — 117 

834. Same — Labor Strikes. — A combination of men to secure or com- 

pel the employment of none but union men becomes a combi- 
nation in restraint of interstate commerce, within the mean- 
ing of the statute, when, in order to gain its ends, it seeks 
to enforce, and does enforce, by violence and intimidation, 
a discontinuance of labor in all departments of business, in- 
cluding the transportation of goods from State to State, and 
to and from foreign nations. Ib. 1 — 117 

835. Same— Injunction— When Granted. — Where an injunction is 

asked against the interference with interstate commerce by 
combinations of striking workmen, the fact that the strike 
Is ended and labor resumed since the filing of the bill Is no 
ground for refusing the injunction. The invasion of rights, 
especially where the lawfulness of the invasion is not dis- 
claimed, authorizes the injunction. Ib. 1—112 

836. Railroad Employees— Agreements not to Handle Property of 

Railroad Against which Action is Taken. — Rule 12 of an 
association of locomotive engineers, styled the “Brother- 
hood of Locomotive Engineers,” which provides “that here- 
after, when an issue has been sustained by the grand chief, 
and carried into effect by the Brotherhood of Locomotive 
Engineers, it shall be recognized as a violation of obligations 
if a member of the Brotherhood of Locomotive Engineers 
who may be employed on a railroad run in connection with 
or adjacent to said road, to handle the property belonging 
to said railroad or system In any way that may benefit said 
company with which the Brotherhood of Locomotive Engi- 
neers are at issue, until the grievances or issues or differ- 
ences of any nature or kind have been amicably settled M — 
it plainly a rule or agreement in restraint of trade or com- 
merce, and violative of section 1 of the Sherman Law. 
Waterhouse v. Comer , 55 F., 149. 1 — 119 

887. Same — Conspiracy— Section 5440; R. 3.— Construing several 
clauses of the Interstate-commerce law recited in the opin- 
ion with section 5440 of the Revised Statutes, it follows that 
a combination of persons, without regard to their occupation, 
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which will have the effect to defeat the provisions of the 
interstate-commerce law, inhibiting discriminations in the 
transportation of freight and passengers, and further to 
restrain the trade or commerce of the country, will be ob- 
noxious to the penalties therein prescribed. Ib. 1 — 130 

8S8. Same — Receivers — Advice of Court.— In this case, the movants 
having avowed their purpose, In open court, to submit to the 
construction to be made by the court relating to rule 12 of 
tlie brotherhood, the receiver is directed to enter Into an 
appropriate contract with them, subject to the general opera- 
tion of this decision with reference to said rule. Ib. 1 — 182 

839. A combination of labor organizations whose professed object is 

to arrest the operation of the railroads whose lines extend 
from a great city into adjoining State's until such roads ao- 
oede to certain demands made upon them, whether such de- 
mands are in themselves reasonable or unreasonable, just or 
unjust, is an unlawful conspiracy in restraint of trade and 
commerce umong the States, within the Sherman Law, and 
acts threatened in pursuance thereof may be restrained by 
Injunction, under section 4 of the law. U. S. v. Elliott , 32 
P., 801. 1—232 

Demurrer overruled, 64 F. f 27 (1 — 311). 

840. Same— Interference with Mails and Interstate Commerce.— A 

combination by railroad employees to prevent all the rail- 
roads of a large city engaged in carrying the United States 
mails and in interstate commerce from carrying freight 
and passengers, hauling cars, and securing the services of 
persons other than strikers, and to induce persons to leave 
the service of such railroads, is within section 1 of the Sher- 
man Law, and Is illegal. 17. 8 . v. Elliott . 64 F., 27. 1—311 

841 . Combination of Railroad Employees Interfering with Operation 

of Railroad in Hands of a Receiver — Instigating Strike. — 
Maliciously inciting employees of a receiver, who is operat- 
ing a railroad under order of the court, to leave his employ, 
in pursuance of an unlawful combination to prevent the op- 
eration of the road, thereby indicting injuries on its business, 
for which damages would be recoverable if it were operated 
by a private corporation, is a contempt of the court. Thomas 
v. Cin., N. O. d T. P . Ry. Co., 32 F., 803. 1—233 

848 . Same — Combination to Compel Breach of Contraet. — A combina- 
tion to inflict pecuniary injury on the owner of cars, oper- 
ated by railway companies under contracts with him, by 
compelling them to give up using his cars, in violation of 
their contracts, and, on their refusal, to inflict pecuniary 
injury on them by inciting their employees to quit their 
service, and thus paralyze their business, the existence of 
the contracts being known to the parties so combining, la 
an unlawful conspiracy. Ib, 1 — 286 
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243. Same— Boycott— A combination by employees of railway com- 

panies to injure in his business the owner of cars operated 
by the companies by compelling them to cease using his 
cars by threats of quitting and by actually quitting their 
service, thereby indicting on them great injury, where the 
relation between him and the companies is mutually profit- 
able, and has no effect whatever on the character or reward 
of the services of the employees so combining, is a boycott 
and an unlawful conspiracy at common law. Ib. 1 — 287 

244. Same — A combination to incite the employees of all the rail- 

ways of the country to suddenly quit their servioe, without 
any dissatisfaction with the terms of their employment, 
thus paralyzing utterly all railway traffic, in order to starve 
the railroad companies and the public into compelling an 
owner of cars used in operating the roads to pay his em- 
ployees more wages, they having no lawful right so to compel 
him, is an unlawful conspiracy by reason of Its purpose, 
whether such purpose is effected by means usually lawful 
or otherwise. Ib. 1—290 

246. Same— Restraint of Interstate Commerce. — Such combination, 
its purpose being to paralyze the interstate commerce of the 
country, Is an unlawful conspiracy, within the Sherman Law, 
declaring illegal every contract, combination, or conspiracy 
in restraint of trade or commerce among the several States. 
U. 8. v. Patterson , 55 Fed., 605 , disapproved, lb. 1 — 291 

246. Same — Obstructing Mails.— Such combination, where the mem- 

bers Intend to stop all mail trains, as well as other trains, 
and to delay many, in violation of Revised Statutes, section 
8995, punishing any one willfully and knowingly obstructing 
or retarding the passage of the mails, Is an unlawful con- 
spiracy, although the obstruction Is effected by merely quit- 
ting employment. Ib. 1 — 291 

247. Combination or Conspiracy to Prevent Passage of Trains — Ob- 

struction of Interstate Commerce. — Any combination or con- 
spiracy on the purt of any class of men who by violence and 
Intimidation prevent the passage of railroad trains engaged 
in Interstate commerce is in violation of the Sherman Law, 
declaring illegal every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or 
commerce among the States. In re Grand Jury , 62 F., 840. 

1-801 

242 . Mail — Obstructing Passage of Mail Trains. — It is a violation of 
section 995, Revised Statutes, declaring it an offense to 
knowingly and willfully obstruct or retard the passage of 
the mail, for one to prevent the running of a mail train as 
made up, though he Is willing that the mall car shall go on, 
and his purpose is other than to retard the mails. Ib. 1—805 
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249. Same. — The railway is a great public highway, and the duty of 

the railroad company as a common carrier is first to the pub- 
lic. The road must be kept in operation for the accommoda- 
tion of the put lie if it is possible to do so with the force and 
appliances within reach. Any negligence in this respect is 
not excused by temporary difficulties capable of being 
promptly removed, lb. 1 — 306 

250. Same. — Where the transportation of the mails and Interstate 

commerce has long been interrupted by the refusal of the 
employees of the railway company to move trains carrying 
Pullman cars, it is the duty of the railway company to use 
every effort to move the mails and interstate commerce, with- 
out regard to the make-up of regular trains; and any willful 
failure to perform this duty is a violation of the statute, lb. 

1—306 

251. Railway Employees — Strikes for the Purpose of Injuring a Third 

Party. — It is unlawful for the employees of railway com- 
panies to combine and quit work for the purpose of com- 
pelling their employer to withdraw from his relations with 
a third party, for the purpose of injuring that third party. 
They have, however, a right to organize for mutual benefit 
and protection, and for the purpose of securing the highest 
wages and the best conditions they can command. They 
may appoint officers, who shall advise them as to the course? 
to be taken in their relations with their employer, and they 
may, if they choose, repose In their officers authority to 
order them, or any of them, on pain of expulsion from their 
union, peaceably to leave the employment because the terms 
thereof are unsatisfactory. Thomas v. Railway Co ., 62 F., 
817, followed. U. 8. v. Cassidy , 67 F., 698. 1—452 

252. Strike — Obstruction of Mails — Restraint of Interstate Trade or 

Commerce. — A strike, or a preconcerted quitting of work, by 
a combination of railroad employees is, in itself, unlawful 
if the concerted action is knowingly and willfully directed 
by the parties to it for the purpose of obstructing and 
retarding the passage of the malls, or in restraint of trade 
and commerce among the States, lb. 5 — 37 

253. A combination of labor organizations and the members thereof, 

to compel a manufacturer whose goods are almost entirely 
sold in other States, to unionize his shops and on his refusal 
so to do to boycott his goods and prevent their sale in 
States other than his own until such time as the resulting 
damage forces him to comply with their demands, is, 
under the conditions of tills case, a combination in restraint 
of Interstate trade or commerce within the meaning of the 
Sherman Law, and the manufacturer may maintain an action 
for threefold damages under section 7 of that law. Loewe v. 
Ltnolor, 208 U. S., 282. 8—840 
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204. A combination by members of labor organizations to destroy 

an existing interstate traffic in hats by preventing the man- 
ufacturers, through the instrumentality of a boycott, from 
manufacturing hats intended for transportation beyond the 
State, and to prevent their vendees in other States from 
reselling the hats so transported, and from further nego- 
tiating with the manufacturers for the purchase and trans- 
portation of such hats from the place of manufacture to 
the various places of destination, is a combination “in 
restraint of trade or commerce among the several States,” 
within the meaning of the Sherman Law, the members of 
which are liable for the threefold damages which, under 
section 7 of that law, may be recovered by those injured 
in business or property by violations of the act, although a 
negligible amount of intrastate business may be affected in 
carrying out the combination and although the members of 
the combinations are not themselves engaged in interstate 
commerce. Ib. 3 — 340 

205. To Boycott Sale of Manufactured Articles. — If it be shown that 

Individuals have combined together to induce a manufac- 
turer engaged in interstate commerce to conduct his busi- 
ness as they wish, and upon his refusal further combine 
not only to prevent him from manufacturing articles in- 
tended for interstate commerce, but also to prevent his 
vendees in other States from reselling the articles which 
they had imported from the State of manufacture, or from 
further negotiating for the purchase and intertransportation 
of such articles, the combiners intending thereby to destroy 
or obstruct an existing interstate traffic, such combination 
of individuals must be held to have essentially obstructed 
the free flow of commerce between the States, and Is In 
violation of the Sherman Law, and when such obstruction 
is shown to have brought about an injury to a person’s 
business, damages may be recovered, although the Impelling 
motive of the combination was an effort to better the con- 
dition of the combiners, which, except for the Sherman Law, 
might be proper and lawful. Lawlor v. Loews , 187 F., 524. 

4 — 266 

202 . United Mine Workers of America an Unlawful Organization. — 
The United Mine Workers of America is an unlawful organ- 
ization because of Its principles as set forth in its constitu- 
tions, obligations of its members, and rules which (1) re- 
quire its members to surrender their individual freedom of 
action ; (2) seek to require in practical effect all mine work- 
ers to become members, whether desirous of doing so or not ; 
(8) to control and restrict, if not destroy, the right of 
the mine owner to contract with his employees Independent 
of the organization ; (4) to exclude his right to employ son- 
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union labor if he desires; (5) to limit his right to discharge, 
In the absence of contract, whom he pleases, when he pleases, 
and for any cause or reason that to him seems proper; and 
(6) assumes the right through its officers to control the mine 
owner's business by shutting down his mine, and calling out 
his men upon indefinite strike in obedience to their obliga- 
tion to the union, whether the men desire to quite work or 
not, whenever such officers deem it to the best interests of 
the union and regardless of his rights or interests, or the 
loss, direct and indirect, which he mny sustain. It is also 
unlawful because of its procedure and practices, in that (1) 
it seeks to create a monopoly of mine labor such as to en- 
able it as an organization to control the coal mining business 
of the country; and (2) has by express contract joined in 
a combination and conspiracy with a body of rival operators, 
resident in other States, to control, restrain, and to an extent 
at least destroy the coal trade of West Virginia, and by 
the admission of its officers has spent 14 years’ time and 
hundreds of thousands of dollars in an effort to accomplish 
such purpose. Hitchman Coal d Coke Co. v. Mitchell , 202 
F., 645. 6 — 572 

Reversed, 214 F., 685. But see 245 U. S., 229. 

*57. Of Labor Unions Which Require, by Oath, Surrender by Their 
Members of Their Individual Freedom of Action, Unlawful. — 
In their relation to their respective members, labor unions 
can not undertake to require, by oath, obligation, constitution, 
or rule, a surrender by such members of their individual free- 
dom of action, and, when they seek to do so, they become 
illegal combinations in restraint of trade. Ib. 5 — 546 

* 55 . Same — Legality of Labor Union, to be Determined from Its Con- 
stitution, By-laws, or Rules.— The question of the legality of a 
labor union combination is to be determined from an exami- 
nation of the union’s constitution, by-laws, or rules, as they 
may be called, and, where some of such rules are lawful, yet, if 
others unlawful In character are of such weight and impor- 
tance as to dominate the course of the union’s action, or If 
the lawful and unlawful ones are so interdependent or inter- 
mingled as to render their separation impracticable, the or- 
ganization becomes wholly illegal as In restraint of trade. Ib. 

5—546 

259 . Same — Labor Unions Are Governed by the Same Rules of Law 
as Are Combinations of Capital in Restraint of Trade. — Neither 
a labor union nor its members may, under the law, use any 
means of coercion or Intimidation to compel others to join the 
union, or to prevent a member from leaving the union if he 
desires or otherwise to Interfere with the Inherent right of the 
individual, whether a member or not, to dispose of his own 
labor or capital according to his own will ; and in their rela- 
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tlons to the general public as consumers of the products of 
labor and capital such unions are governed by the same rules 
of law as to combinations in restraint of trade as are com- 
binations of capital, lb. 5—547 

260. Combined Action of labor Unions in Circulating “We Don’t 

Patronize ” or “ Unfair ” Lists, Containing Names of Those 
Under Ban, Within Provisions of the Sherman Law.— Irre- 
spective of compulsion or even agreement to observe its 
intimation, the circulation of a “we don't patronize" or 
“unfair ” list manifestly intended to put the ban upon those 
whose names appear therein, among an important body of 
possible customers, combined with a view to Joint action 
and in anticipation of such reports, is within the prohibi- 
tion of the Sherman Law, if it is intended to restrain and 
does restrain commerce among the States. — Lawlor v. Loewe , 
235 U. S., 534. 5—422 

261. Same — Action of Labor Unions in Regard to Circulating “ Unfair 

Lists,” Boycotts, Union Labels, and Strikes Forbidden by the 
Sherman Law.— The Supreme Court agrees with the courts 
below that the action of unions and associations to which 
defendants belonged in regard to the use and circulation of 
“we don’t patronize” and “unfair dealer” lists, boycotts, 
union labels and strikes, amounted to a combination and 
conspiracy forbliddcn by the Sherman Law. Ib. 5 — 423 

262. Of Labor Unions Refusing to Work Where Non-Union Finish is 

Used if Interstate Commerce is Restrained, is in Violation of 
the Sherman Law. — A combination between local unions of 
organizations of carpenters and joiners, by which their mem- 
bers are pledged to refuse to work on any job where trim 
or finish made in a non-union shop is used, is in restraint of 
trade and commerce, and, if it affects interstate commerce, 
is in violation of the Sherman Law, and it is immaterial 
that the combination is not directed against any particular 
concern or dictated by any malicious motive. Irving v. Neal 
el a I., 209 F., 476. 5—393 


III. Not Prohibited. 

1. Agreements , combinations, etc., only incidentally affecting interstate 

commerce. 

268. Agreements to Raise Prices of Lumber, Not Involving an Ab- 
sorption of the Entire Traffic.— An agreement between a num- 
ber of lumber dealers in different States to raise the price of 
lumber 50 cents per thousand feet in advance of the market 
price can not operate as a restraint upon trade within the 
meaning of the Sherman Law, unless such agreement involves 
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an absorption of the entire traffic and is entered into for the 
purpose of monopolizing trade in that commodity with the 
object of extortion. U. 8 . v. Nelson, 52 F., 640. 1 — 77 

But see Combinations, etc., 25-32. 

264. A combination between all the lumber mannfaotnrers of a city 

to raise and maintain the prioe of lumber to local consumers, 
and to refuse to sell lumber to consumers who purchase any 
part of their supply from outside mills, some of such mills 
supplying the local market being situated in another State, 
is not in violation of the Sherman Law as in restraint of 
interstate commerce, its effect on such commerce being indi- 
rect and Incidental only. Ellis v. Inman , Poulsen d Co., 124 
F., 956. 2—208 

Reversed, 131 F., 182 (2—577). 

265. Apportionment of Territory — Agreement Not to Compete — Iron 

Pipe. — The combination of several corporations engaged in 
the manufacture of cast-iron pipe whereby they agree not to 
compete with each other in regard to work done or pipe 
furnished in certain States and Territories, and, to make 
effectual the objects of the association, agree to charge a 
bonus upon all work done and pipe furnished within those 
States and Territories, which bonus was to be added to the 
real market price of the pipe sold by those companies, was 
not a violation of the Sherman Law, as it affected interstate 
commerce only incidentally. U. S. v. Addyston Pipe and 
Steel Co., 78 F., 712. 1—631 

Reversed, 85 F., 271 (1—772) ; 175 U. S.. 211 (1—1009). See 
Combinations, etc., 109-116. 

A66. Same. — In the examination of such a contract, fraud and Ille- 
gality are not to be presumed, but must be proved, as in all 
other cases, lb. 1 — 647 

267. Acts, contracts, and combinations which promote, or only inci- 

dentally or indirectly restrict competition in commerce among 
the States, while their main purpose and chief effect are to 
foster the trade and increase the business of those who make 
and operate them, are not in restraint of interstate commerce, 
or violative of section 1 of the Sherman Law. Whitwell v. 
Continental Tobacco Co., 125 F., 454. 2 — 271 

268. Same. — Attempts to monopolize a part of commerce among the 

States which promote or only Incidentally or indirectly 
restrict competition in Interstate commerce, while their 

* main purpose and chief effect are to increase the trade and 
foster the business of those who make them, were not 
Intended to be, and were not, made Illegal or punishable by 
lection 2 of the Sherman Law, because such attempts are 
indispensable to the existence of any competition in commerce 
among the States. Ib. 2 — 276 
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$68. A combination It not Illegal as in violation of the Sherman 
Law merely because It may indirectly, Incidentally, or re- 
motely restrain interstate trade or tend toward monopoly, 
if its main purpose and chief effect are to promote the busi- 
ness and increase the trade of the parties in a legitimate 
way. Bigelow v. Calumet d Hecla Mining Co., 167 F. f 712. 

6— 605 

$70. A combination, the sole object of which is 1 6 manufacture an 
article of common necessity, is not, without more, a viola- 
tion of the Sherman Law, prohibiting combinations in re- 
straint of interstate commerce. Monarch Tobacco Works v. 
American Tobacco Co., 165 F., 779. 3 — 542 

871. Consolidation of Corporations. — The Sherman Law, prohibiting 
trusts and monopolies, does not condemn the purchase by 
three corporations of two insolvent corporations engaged In 
the same business, nor in the conduct of the business there- 
after by the three purchasers, especially in an effort to 
liquidate the indebtedness. N. W. Consol Milling Co. v. 
Callam d S on, 177 F., 788. 3—762 

$72. The organization by a number of mercantile Jobbers located la 
the same city of a brokerage compLny, of which they owned 
the stock, and the purchase of merchandise required by them 
from manufacturers and jobbers in other States through 
such company, instead of through other brokers previously 
patronized, although there was no agreement binding them 
to do so, and the use of their influence to extend its business, 
did not constitute a combination or conspiracy in restraint 
of interstate trade or commerce, or to monopolize the same, 
in violation of the Sherman Law, but was a legitimate and 
lawful business enterprise. Arkansas Brokerage Co. v. Dunn 
d Powell 173 F., 903. 3—758 

$73. Combination to Monopolize Refining and Selling Sugar by Buy- 
ing up all Ccmpetitors not a Violation of the Statute. — A 
combination whose object is to enable a single company to 
monopolize and control the business of refining and selling 
sugar by buying up all competing concerns in the United 
States, is not in violation of the Sherman Law, for it con- 
stitutes no restriction upon or monopoly of commerce be- 
tween the States, but, at most, only makes it possible for 
the promoters of the combination to restrict or monopolize 
such commerce, should they so desire. V. 8. v. B. C . Knight 
Co., 60 F., 806. 1—560 

274. Same — The purohase of stock of sugar refineries for the purpose 
of aoqulrlng control of the business of refining and selling 
sugar in the United States does not involve monopoly, or 
restraint of interstate or foreign commerce within the mean- 
ing of the Sherman Law. U. 8 , v. B. C. Knight Co., 60 F. f 
834. 1 — 258 
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S75. Purohase of Similar Establishments in Other States and Thus 
Securing a Monopoly Bears no Direct Belation to Interstate 
or Foreign Commerce.— Although the American Sugar Refining 
Company, a corporation existing under the laws of the 
State of New Jersey, obtained through the purchase of 
stock in four Philadelphia refineries such disposition over 
those manufactories throughout the United States as gave 
it a practical monopoly of the business. Held, that the ac- 
quisition of those refineries by the New Jersey corporation 
and the business of sugar refining in Pennsylvania, bear no 
direct relation to commerce between the States or with for- 
eign nations; and that the result of the transaction was the 
creation of a monopoly in the manufacture of a necessary of 
life, which could not be suppressed under the Sherman Law. 
U. S. v. E. C. Knight Co., 156 U. S., 1. 1—379 

276. Mining Company Owning Stock in Competitor. — That one Michi- 

gan mining corporation engaged in mining and refining cop- 
per wholly within that State, by purchases of stock and ob- 
taining proxies from other stockholders, secured voting con- 
trol of a majority of the stock of another similar corpora- 
tion operating adjoining mines, and purposed to use such con- 
trol to place in its directory a majority from its own board 
of officers, all of which it had the right to do under the laws 
of the State, did not directly or necessarily affect interstate or 
foreign commerce, and such control is not of itself illegal as a 
combination in restraint of such trade or commerce in viola- 
tion of the Sherman Law, in the absence of evidence of an 
unlawful Intent to so use it as to bring about the prohibited 
restraint or monopoly, and not in a lawful way in the interest 
of an economical management of both companies. Bigelow 
v. Calumet & Heela Mining Co., 167 F„ 727. 3—627 

277. Same — Percentage of Supply of Commodity. — Neither “ Lake 

Copper ” nor that part classed as Best Lake Is so far a dis- 
tinct commercial commodity as to justify the exclusion of 
Western or electrolytic copper as a factor in determining 
whether a combination of two corporations, together produc- 
ing less than one-half of the lake copper and about one- 
ninth of the production of the United States, constitutes a 
monopoly. Ib. 3—632 

278. Scouring Control of Competing Corporation by Means of Stock 

Ownership. — The securing by one copper-mining corporation, 
through stock purchases authorized by the laws of the State 
and proxies obtained from other stockholders, of control over 
a competing corporation owning and operating adjacent mines, 
does not necessarily restrain Interstate trade or create a mo- 
nopoly in violation of the Sherman Law, although it is the 
intention to place the two corporations to a large extent un- 
der a common directorate and general control ; and such pur- 
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chase will not be held Illegal under the statute because of 
such facts, where Its primary purpose Is to secure through 
friendly cooperation and the joint use of facilities a more 
economical operation of the mines, especially where the con- 
trolled corporation is one of a group previously under a com- 
mon control and management, and whose products were sold 
through a common agency ; nor does the fact that such pur- 
chase will result In the transfer of such agency as to its 
product to that of the purchasing -company tend to unlawfully 
restrain competition. Bigelow v. Calumet & Hecla Mining 
Co., 167 F., 711. 3—604 

379. Corporate Rights as Regards Acquisition of Property to an Ex- 
tent which Gives Control of Traffic Therein Among the States 
Not Prohibited. — Congress has no authority, under the com- 
merce clause or any other provision of the Constitution, to 
limit the right of a corporation created by a State in the 
acquisition, control, and disposition of property in the several 
States, and it is immaterial that such property, or the prod- 
ucts thereof, may become I he subjects of interstate com- 
merce. It is apparent that by the Sherman Law, Congress 
did not intend to declare that the acquisition by a State 
corporation of so large a part of any species of property 
as to enable the owners to control the traffic therein among 
the several States, constituted a criminal offense. In re 
Greene, 52 F., 104. 1—55 

9S0. Contract by which Stockholders of a Corporation Agree Not to 
Enter Into Competition With Purohaser of the Business of 
the Company. — The Sherman Law has no application to a 
contract by which the stockholders of a corporation engaged 
in dealing in fish at different places, in consideration of the 
purchase of the business and good will of the company by 
another, agreed not to enter into competition with him in 
such business for the term of 10 years. A. Booth d Co. v. 
Davis, 127 F., 85. 3—618 

381. Same. — Such a covenant by the stockholders rests upon a good 
consideration and Is lawful, and the right of the purchaser to 
enforce it can not be affected by the question whether he 
has conducted the business lawfully since his purchase. Ib. 

3—325 

368. Same — Suit to Enforce — Defenses. — In a suit to enjoin a defend- 
ant from violating such a contract and to enjoin a code- 
fendant from employing his services in a competing business, 
it Is no defense that his co-defendant hired him in ignorance 
of the contract, and will suffer damage if deprived of his 
services, lb. 8 — 326 

883. Same — Corporation Selling Out Assets and Good Will and Thereby 
Incidentally or Remotely Affecting Interstate Oommeroe. — 
Where a corporation engaged In the business of buying and 
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selling fish sold out its assets and good will to platntHTs 
assignor, and the seller no longer retained any interest tn 
the property, so that the sale was not a mere combination 
of owners and properties under one management, the sale 
was not in violation of the Sherman Law, though the con- 
tract might incidentally or in some remote degree injuri- 
ously affect interstate commerce. Davia v. A. Booth d Co., 
131 F., 31. 3—566 

384. Same. — An agreement ancillary to such sale of a corporation's 
business, by which the stockholders, who received the pur- 
chase price, agree that, in order to protect the good will of 
the business so sold, they would not either directly or indi- 
rectly engage in the same business within certain distinot 
limits for a period of 10 years, was not void, as an unreason- 
able restraint of competition in trade, at common law. Ib. 

8—576 

885. Contract for Entire Product. — A contract with an Independent 

manufacturer of wooden ware for the entire product of his 
plant is not in itself a contract In illegal restraint of trade. 
Carher-Crume Co. v. Perrung, 68 F., 439. 1—845 

886. Same. — If an independent manufacturer contracts to sell bis en- 

tire product, without knowledge of similar contracts made by 
the buyer with other manufacturers, and without any knowl- 
edge of the fact that such contract was Intended by the 
buyer as one step in a general scheme for monopolizing the 
trade in that article and controlling prices, such Independent 
manufacturer can not be held to have conspired against the 
freedom of commerce, or to have made a contract in illegal 
restraint of trade. Ib. 1 — 848 

887. Where the subject matter of the agreement does not directly 

relate to and act upon and embrace interstate commerce, and 
where the undisputed facts clearly show that the purpose of 
the agreement was not to regulate, obstruct, or restrain that 
commerce, but that it was entered into with the object of 
properly and fairly regulating the transaction of the busi- 
ness In which the parties to the agreement were engaged, 
suoh agreement will be upheld as not within the statute^ 
where it can be seen that the character and terms of the 
agreement are well calculated to attain the purpose for which 
it was formed, and where the effect of its formation and 
enforcement upon Interstate trade or commerce is in any 
event but indirect and incidental, and not its purpose or 
object. Anderson v. United States, 171 U. S., 604. 1—067 

888. Allowanee of Rebates by Combinations of Ship-Owners Consti- 

tuted only Reasonable Restraint.— Where a combination of 
foreign ship-owners engaged in South African trade allowed 
certain rebates to New York shippers who patronized the 
ships belonging to the combined owners exclusively* such ar- 



112 


COMBINATIONS NOT PROHIBITED. 


Index-Digest 

rangement constituted only a partial and reasonable restraint 
on foreign commerce, and was therefore not unlawful at com- 
mon law. Thomson v. Union Castle Mail S. 8. Co n 149 F., 
984. 3-111 

889. Mere Agreement to Monopolize not Prohibited. — The Sherman 

Law provides that every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of trade or 
commerce among the several States or with foreign nations 
Is Illegal; that every person who shall monopolize, or at- 
tempt to monopolize, or combine, or conspire with any other 
person or persons to monopolize any part of the trade or 
commerce among the several States or with foreign nations 
shall be guilty of a misdemeanor; and that any person in- 
jured in his business or property by anything forbidden by 
the act may sue therefor. Held , That a mere agreement to 
monopolize the manufacture of an article of commerce is not 
prohibited, but that, in order to be within the act, the con- 
tract, combination, or conspiracy must be in itself in restraint 
of trade or commerce among the several States or with for- 
eign nations, or, if a monopoly or attempted monopoly or com- 
bination or conspiracy to monopolize, it must be of some part 
of the trade or commerce among the several States or foreign 
nations. U. S. Tobacco Co. v. American Tobacco Co., 163 
F.. 708. 3—420 

890. Oitizens Combining in Good Eaith to Enforoe Ordinance Believed 

to be Valid, though Invalid, not Unlawful. — Citizens of a 
municipality, who in good faith combine to enforce an ordi- 
nance thereof, believing on reasonable grounds that it is 
valid, while in fact invalid as interfering with Interstate 
commerce and so finally adjudged in the litigation instituted 
by them, are not guilty of violating the Sherman Law, and 
are not liable for damages sustained by the person prose- 
cuted by them for violating the ordinance. Citizens' Whole- 
sale Supply Co. v. Snyder , 201 F., 910. 4 — 879 

891. Same— Certain Corporation not Chargeable with Participation 

in an Unlawful Combination.— A corporation manufacturing 
dairy products under patents owned by it is not chargeable 
with participation in a combination formed contrary to the 
Sherman Law, by its exclusive sales agent and other manu- 
facturers and dealers, so as to render the corporation and 
Its agent liable under the treble damage clause of section 7 
of that act to persons joined as defendants in simultaneous 
patent Infringement suits separately brought by such prin- 
cipal and agent, either because the sales agency contract, 
which antedated the illegal combination, provided that the 
manufacturer should protect the agent from all suits for 
Infringement, should defend the validity of the patents, and 
promptly attack infringers, or because of a supplementary 
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contract for the settlement of claims growing ont of recip- 
rocal charges of infringement which has no other connection 
with the unlawful combination than that some of the claims 
were against corporations which were parties to that unlaw- 
ful agreement or because of any negotiations preceding the 
execution of the sales agency contract which have for their 
inducement and object the settlement of controversies and 
rights growing out of earlier contracts, or because of the 
simultaneous bringing of infringement suits. Virtue v. 
Creamery Package Mfg. Co ., Ib. 57 L. Ed., 393. 4 — 824, 835 

293. Of Corporations, Selling Machinery Not Competing, Not a 
Monopoly in Restraint of Trade. — Combinations of several 
corporations, each selling or leasing machinery intended for 
different operations, not competing, but supplementing each 
other, does not ordinarily constitute a monopoly in restraint 
of trade. U. S. v. Winslow , 195 F., 591. 5—190 

293. Of Wholesale Grocers Mailing Legitimate Arguments to Manu- 

facturers Requesting Abandonment of Certain Polioy, not In 
Violation of the Sherman Law, or of Decree. — An association 
of wholesale grocers, by addressing legitimate argument to 
manufacturers to procure the abandonment by manufacturers 
of a certain policy and the continuance of another policy, 
did not violate the Sherman Law, prohibiting contracts, con- 
spiracies, or combinations in restraint of trade, nor a decree 
enjoining violations of that act, but expressly permitting 
the association to continue its organization for social or 
other purposes than those therein prohibited. U. S. v. South- 
ern Wholesale Grocers' Ass’n, 207 F., 443. 5 — 324 

294. Selling Only to Retailers, and Refusing to Sell Jobbers, not a 

Violation of Sherman Law.— Where certain tobacco manufac- 
turers had formed a combination In restraint of trade in 
violation of the Sherman Law, and had appointed the M. 
company their sole jobbing agent in Greater New York, on 
condition that it should not sell at more than list prices, 
receiving a discount on the goods sold, a determination on 
its part that it would not sell to other jobbers in its terri- 
tory, but only to retailers, because its former practice of 
selling to jobbers resulted in insufficient service by its 
salesmen to retailers, such determination was not illegal, and 
did not constitute a violation of the act, for which a jobber, 
whose orders were declined, could recover treble damages 
under section 7. Locker v. American Tobacco Co 218 F., 
450. 4—621 

295. For Greater Efficiency Not Necessarily a Violation of Sherman 

* Law. — A combination for greater efficiency does not neces- 

sarily violate the Sherman Law. U. S. v. Winslow, 227 U. S., 
217. 5—212 

95825*— 1 
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<96. Same — Where the Reeord Does Not Show Certain Facts, Govern- 
ment Can Not Make Certain Claims.— Where the share in in- 
terstate commerce does not appear in the record, and the 
machines In question are not alleged to be types of all the 
machines used in manufacturing the article for which they 
are made, the Government can not claim that a specified pro- 
portion of the business was put into a single hand. Ib. 

5—212 

<97. Same — Union of Companies Manufacturing Non-Competing Group 
of Patented Maohlnes, Not a Violation of Sherman Law. — The 
union in one corporation of three companies, each manufac- 
turing a different non-competing group of patented machines 
collectively used for making shoes, is not forbidden by the 
prohibitions of the Sherman Law against combinations in re- 
straint of interstate trade, although a large percentage of all 
the shoe machinery business may thus have been put into a 
single hand. U. S. v. Winslow , 57 L. Ed., 481. 5—212 

<98. Union in One Corporation of a Number of Others, Each Manu- 
facturing Non-Competing Machines, Not a Violation of the 
Sherman Law. — The union in one corporation of a number of 
others, each of which had been engaged in the manufacture 
of patented non-competing machines, but which were used 
successively in a manufacturing business, is not a combina- 
tion in restraint of trade, in violation of the Sherman Law. 
U. 8. v. United Shoe Mach. Co ., 222 F., 362. 5—704 

899. Same — The Acquiring, by Fair Means, of Patents, and Business 
of Other Manufacturers of Different Classes of Machinery, Did 
Not Evldenoe an Attempt to Create a Monopoly. — The United 
Shoe Machinery Co. was formed by the consolidation of a 
number of companies, each engaged in making patented ma- 
chines for use in the manufacture of shoes, for the most 
part non-competing. During the ensuing 11 years it also 
acquired the patents, property, and business of a considerable 
number of other manufacturers of different classes of ma- 
chinery, all of which was used in the manufacture of shoes, 
and comprising a group of machines covering practically 
all of the operations required In such manufacture, by which 
means the company obtained a very large percentage of the 
trade in such machinery, although It appeared that neither 
its property nor its business was acquired by unfair means, 
but. on the contrary, that In most cases its purchases from 
others were made at their solicitation, and that In many more 
cases it refused to buy the business of others which was 
offered. Held, that such facts did not characterise the com- 
pany as a “combination in restraint of trade,** or evidence 
an attempt to create a monopoly, within the meaning of the 
Gherman Law. Ib. 5—707 
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900. Same— Illegality of the Company’s Business Is Not Shown by 
the Faot That it Leases, Instead of Sells, Its Maohinec, etc. — 

Neither is illegality of the company’s business shown by the 
fact that, instead of selling its machines, it leases the same 
for long terms, with a license for the terms of any patents 
covering parts thereof, for a royalty based on the number 
of pairs of shoes on which they are used, with a provision 
requiring the lessee to use the machines to their full capa- 
city so far as its business warrants, nor because of further 
provisions, in some of the leases of certain machines, re- 
quiring the lessee to also lease other related machines from 
the company under penalty of cancellation of the lease, 
where such clause was optional with the lessee, who was 
charged a smaller royalty when it was Included. Ib. 5 — 607 

9. Agreements not to engage in business . 

801. Agreements Not to Engage in Business within a Radius of 50 

Miles. — A covenant in a contract by which the owners of 
brick-making plants conveyed them to a corporation in ex- 
change for its stock binding the sellers not to engage in 
competing business within a radius of 50 miles from the 
place of business of the corporation for a term of 10 years, 
is valid, and may be enforced in a court of equity by a suit 
to enjoin Its violation. Robinson v. Suburban Brick Co ., 127 
F., 804. 2—312 

802. Same. — Such a covenant is personal, and is not brought within 

the statutes of a State other than that in which the contract 
was made by the fact that the property sold was situated in 
such State. Ib. 2 — 317 

808. A oontraot for sale of vessels, even If they are engaged in inter- 
state oommerce, Is not necessarily void because the vendors 
agree, as is ordinary in case of sale of a business and its good 
will, to withdraw from business for a specified period. Cin- 
cinnati, etc ., Packet Co. v. Bay , 200 U. S., 179. 2 — 868 

801 Contract by which Stockholders of a Corporation Agree Not to 
Enter into Competition with a Purchaser of the Business of 
the Company. — A covenant by the stockholders of a corpora- 
tion which sold Its property, business, and good will, that, in 
consideration of such sale and as an Inducement thereto, 
they would not directly or indirectly engage in the same 
or like kind of business as that carried on by the company 
In the same territory or in the immediate vicinity of such 
territory for 10 years after the sale, rests upon a good 
consideration and is lawful, and the right of the purchaser 
to enforce it can not be affected by the question whether he 
has conducted the business lawfully since his purchase. 
A. Booth A Co. ▼. Davis, 127 F„ 875. 2—918 
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SOS. Same— Suit to Enforce— Defeases.— -In a suit to enjoin a defend- 
ant from violating a contract by which for a valuable con- 
sideration he covenanted not to engage in business for 
himself or another in competition with that of complainant 
for a term of years, and to enjoin a co-defendant from em- 
ploying his services in a competing business, it is no defense 
that his co-defendant hired him in ignorance of the contract, 
and will suffer damage if deprived of his services, 76. 2—826 

SOS. An agreement by which the stockholders of a corporation, on 
selling its assets to complainant's assignor, agreed not to 
again engage in a similar business in specified localities for 
a period of 10 years, or do any act tending to impair the good 
will of the business sold, was not contrary to public policy. 
Davis v. A. Booth <€ Co., 131 F. f 31. 2—566 

307. Same — Construction. — Where such contract ancillary to the sale 

provided that the stockholders of the seller would not again 
engage in a similar business for a period of 10 years in the 
territory, or the immediate vicinity of the territory, dealt 
in by the corporation, or operated in by it or its agents, or 
the immediate vicinity of such territory, the localities 
guarded against were restricted to those in which the selling 
company had establishments for doing business, and the 
immediate vicinity thereof, and did not include all parts or 
every one of the United States in which a former customer 
resided, or into which the corporation’s correspondence had 
extended, or through which an agent of the company had 
traveled. Ib. 2—575 

308. Assignment of Patent — Agreements to Remain out of Business. — 

A contract recited that plaintiff, who was the patentee of an 
Invention relating to brake beams, for the consideration of 
$10,000 to be paid him, had assigned to defendant, which 
was a corporation engaged in the manufacture of brake 
beams, a certain patent and a pending application for a sec- 
ond, and provided that plaintiff during the life of the patent 
should not become connected with any company manufactur- 
ing or selling brake beams in the United States either as 
officer, employee, or shareholder, but reserved to him the 
right to terminate such part of the contract at any time by 
refunding the consideration paid him by defendant. Held, 
That such agreement to remain out of the brake-beam busi- 
ness did not render the contract unlawful as one in restraint 
of trade and competition or creating a monopoly and that 
plaintiff could maintain an action thereon to recover the 
stipulated consideration. American Brake-Beam Co. v. 
Pangs, 141 F., 923. 2-326 
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8. Manufacturer's right to regulate prices and restrict sale of his own 

— ; products . 

809. Contracts Hade by Manufacturer with Wholesale Dealers to Sell 

Proprietary Medicines at a Certain Price Only.— A system of 
contract made by the manufacturer of a proprietary medi- 
cine between him and wholesale dealers, to whom alone he 
sold his medicine, by which they were bound to sell only at 
a certain price and to retail dealers designated by him, and 
between him and the retail dealers by which, in considera- 
tion of being so designated, they agreed to sell to consumers 
only at a certain price, is not unlawful as in restraint of 
trade, but is a reasonable provision for the protection of the 
manufacturer’s trade, and he is entitled to an injunction to 
restrain a defendant from inducing other parties to such con- 
tracts to violate the same. Hartman v. John D. Park A 
Sons Co., 145 F., 358. 9—1000 

810. Condition in Contracts for Sale of Proprietary Medioines.— The 

manufacturer of an article sold as a medicine, and made 
under a secret process or formula of which he is the sole 
owner, may lawfully, by contracts with purchasers, impose 
such conditions as he secs fit with respect to the price at 
which they shall be sold to others, or the persons to whom 
they may be sold ; and such contracts, like similar contracts 
with respect to articles made under a patent or copyright, 
are outside the rule of restraint of trade, whether at com- 
mon law* or under the Sherman Law. l)r. Miles Medical Co. 
v. Jaynes Drug Co., 149 F., 841. 8—108 

811. Article Made by Seoret Process.— The exemption from the com- 

mon-law rule against monopoly and restraint of trade, and 
the provisions of the Sherman Law which has been extended 
to contracts affecting the sale and resale, the use or the price 
of articles made under a patent, or productions covered by 
a copyright, does not extend also to articles made under a 
secret process or medicine compounded under a private 
formula. Park A Sons Co. v. Hartman , 153 F., 29. 8—236 

818. Same — Secret Process or Formula.— While the owner of a patent 
or copyright is protected in his own exclusive right by the 
statute which gives him a monopoly, there Is no statute 
which protects one who makes or vends an article which 
is made by a secret process or private formula, nor, so long 
as he keeps his process secret, can he bring himself within 
the principle of the statute which grants a temporary mo- 
nopoly in consideration of the full publication of the inven- 
tion or work. J&. 8—236 
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SIS. Manufacturer! of Proprietary Medicines. — The manufacturer of 
a proprietary medicine may sell or withhold from selling as 
he pleases, fixing the prices, and naming the terms at and 
upon which alone he will do so, and refusing to sell to those 
who will not comply, and so far as this is confined to his 
own goods, and pursued by independent and individual ac- 
tion, it is within Ills rights ; but when two or more combine 
and agree that neither will sell to anyone who cuts the 
prices of any of the others, this concerted policy, by which it 
Is sought, not only to maintain by each the price of his own 
medicine, which alone he is interested in or has the right to 
control, but also the prices on those of all who are thus 
banded together, is a direct interference with and restraint 
upon the freedom of trade, und when it affects interstate 
commerce is clearly a combination and conspiracy in re- 
straint of such trade, in violation of the Sherman Law. 
Jayne v. Loder , 149 F., 27, 28. 3 — 74 

814. Same — Combination of Associations in Drug Trade. — Three na- 
tional associations of persons Interested in the drug trade — 
the Proprietors’ Association of America, composed of manu- 
facturers of proprietary medicines, the National Wholesale 
Druggists’ Association, and the National Association of Re- 
tail Druggists — joined In the adoption of a so-called “tri- 
partite agreement,” the purpose of which was to maintain 
the retail prices of patent or proprietary medicines, and 
which provided that wholesalers should refrain from selling 
such medicines at any price to “ aggressive cutters ” of prices 
or brokers; an aggressive cutter being defined as a dealer 
who was so designated by 75 per cent of the local trade at 
any given place. Pursuant to such concerted plan, to which 
all were bound and to carry it into effect, proprietors there- 
after sold only at fixed and uniform prices to those whole- 
salers who agreed to maintain prices, and not to sell to 
aggressive cutters or brokers, in accordance with a list 
furnished by a committee of the wholesalers’ association, 
while the list of aggressive cutters was furnished by the 
secretary of the retailers’ association. If a wholesaler 
violated such agreement, and sold to an aggressive cutter, 
he was at once reported, and his name added to that list, and 
notice of the fact sent to all retailers who were members, 
with a suggestion that they act for the protection of their 
Interest. If he was reinstated, a second notice of that fact 
was sent. Held, that such concerted plan and action consti- 
tuted a combination and conspiracy in restraint of interstate 
commerce, in violation of the Sherman Law. 76. 3 — 76 

316. Agreement for Rebate if Priee is Maintained, Where Pnrehaser 
Was Not Bound In Any Way.— An arrangement whereby a 
distillery company promised persons who purchased from its 
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distributing agents that if for the ensuing six months they 
would purchase their distillery products exclusively from 
such agents and would not resell the same at prices less than 
those fixed by the company, then, on being furnished with a 
certificate of compliance therewith, it would pay a certain 
rebate on the amount of such purchases, did not constitute a 
contract in restraint of trade, within the meaning of section 
1 of said act, since the purchaser was not in any way bound 
to the performance of the conditions named; nor did such 
arrangement operate to “ monopolize,” or “ as an attempt to 
monopolize,” trade and commerce, within the meaning of 
section 2 of said uct. In re Greene, 52 F., 104. 1 — 56 

316. Same — No Offense Even After Compliance with the Conditions. — 

Nor was there any offense under the statute, even after the 
purchaser complied with the conditions of the promise, and 
thereby became entitled to the rebate, for such compliance 
had no retroactive effect to create a valid contract between 
the parties prior thereto. Ib. 1 — 72 

317. Same. — Even if the promise could be considered as a binding 

contract between the parties, the restraint thereby Imposed 
was only partial and reasonable in the protection of de- 
fendant’s business, and was not of the general character 
necessary to constitute an unlawful contract in restraint of 
trade. Mogul S. S. Co. v. McGregor [ 185)2 J, App. Cas., pt. 1, 
p. 25, approved. Ib. 1 — 75 

318. A manufacturer, a corporation, and its employee restricted the 

sales of its products to those who refrained from dealing in 
the commodities of its competitors by fixing the prices of its 
goods to those who did not thus refrain so high that their 
purchase was unprofitable, while it reduced the prices to 
those who declined to deal in the wares of its competitors so 
that the purchase of the goods was profitable to them. The 
plaintiff applied to purchase, but refused to refrain from 
handling the goods of the corporation’s competitors, and sued 
It for damages caused by the refusal of the defendants to 
sell their commodities to him at prices which would make It 
profitable for him to buy them and sell them again. Held , 
The restriction of their own trade by the defendants to 
those purchasers who declined to deal in the goods of their 
competitors was not violative of the Sherman Law. Whit- 
well v. Continental Tobacco Co ., 125 F., 454. 8 — 271 

319. Sales. — The owner of goods may dictate the prices at whleh he 

will sell them, and the damages which are caused to an 
applicant to buy by the refusal of the owner to sell to him 
at prices which will enable him to resell them at a profit 
eonstitnte no legal injury, and are not aotionable, because 
they are not the result of any breach of duty or of contract 
by the owner. Ib. 2—278 
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820. Contracts Restricting Territory Within Which Purchasers May 

Sell.— A contract of sale by a manufacturer to jobbers of 
some of its product, to be shipped across State lines to the 
latter, whereby the parties agree that the purchasers shall 
not sell, ship, or allow any of the product thus purchased to 
be shipped outside of a certain State, is not in restraint of 
trade or illegal under the Sherman Law. Phillips v. Iola 
Portland Cement Co., 125 F., 593. 2—284 

821. Six 'Manufacturers of Lasts Making Separate Agreements With 

a Rubber Company, to Sell Only to It, for a Certain Time, All 
Lasts Made, Not Liable Under Sherman Law. — Six of the de- 
fendants, all of whom were citizens of and doing business in 
Massachusetts, were manufacturers of lasts or forms used in 
making rubber boots and shoes, and were the only makers 
thereof in the United States. A rubber company acquired 
control of other corporations engaged in the manufacture and 
interstate sale of rubber footwear, for the purpose of con- 
trolling them and controlling prices of such goods, and with 
the intent of restricting and controlling the interstate sale 
and transportation of lasts made separate agreements with 
each of the last manufacturers whereby they agreed to sell no 
lasts for a certain period, except to persons and corporations 
specified by it. Ily means of these agreements it restricted 
and controlled the interstate sale of lasts, and deprived other 
persons engaged In the interstate sale of rubber footwear, in- 
cluding plaintiff, of the ability to procure lasts. Held , that, 
where it did not apjiear that any of the last manufacturers 
Intended to restrict and control trade, or knew of the con- 
tracts between the rubber company and the other last manu- 
facturers, or knew of its purpose or intent to restrain and 
control trade, and none of such manufacturers occupied any 
dominating position in the trade in lasts, there was no com- 
bination or conspiracy In restraint of the trade, and the last 
manufacturers were within their rights In making the con- 
tracts, and were not liable under the Sherman Law for having 
done so. Hood Rubber Co. v. U. 8 . Rubber Co., 229 F., 580. 

8-426 

4. Live-stock associations and commission merchants . 

822. A combination of commission merchants at stock yards, by 

which they refuse to do business with those who Are not 
members of their association, even if it is illegal, Is not sub- 
ject to the aot of Congress of July 2, 1890, to protect trade 
and commerce, since their business is not interstate com- 
merce. Hopkins v. U. 8 ., 171 U. S., 67a 1—941 

Reversing 82 F., 529 (1—725). 
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823. Same.— In order to come within the provisions of the statute, 
the direct effect of an agreement or combination must be in 
restraint of trade or commeroe among the several States or 
with foreign nations, Ib. 1—055 

324. Same.— A by-law of the Kansas City Live-Stock Exchange, 
which regulates the commissions to be charged by members 
of that association for selling live stock is not in restraint of 
interstate commerce or a violation of the Sherman Law. Ib. 

1—055 

825. Same.— A commission agent who sells cattle at their place of 

destination, which are sent from another State to be sold, is 
not engaged in interstate commerce; nor is his agreement 
with others in the same business, as to the commissions to 
be charged for such sales, void as a contract in restraint of 
that commerce. Ib. 1—057 

826. Same. — The business of agents in soliciting consignments of 

cattle to commission merchants in another State for sale is 
not interstate commerce; and a by-law of a stock exchange 
restricting the number of solicitors to three does not restrain 
that commerce or violate the act of Congress, lb. 1—057 

327. Live-stock Exchange— Agreement not to do Business with Other 
Tard Traders who are not Members of the Exchange. — An 
agreement among persons engaged in the common business, 
as yard trader, of buying at a city stock yard cattle which 
came from different States, that they will form an associa- 
tion for the better conduct of their business, and that they 
will not transact business with other yard traders who are 
not members, or buy cattle from those who also sell to yard 
traders who are not members of the association, Is not in 
violation of the Sherman Law. Anderson v. V. 8 ., 171 U. S., 
604. 1—967 

828. Same. — A rule of n live-stock exchange that Its members shall 

not recognize any yard trader who is not also a member of 
the exchange is not in restraint of, or an attempt to mo- 
nopolize, trade, where the exchange does not Itself do any 
business, and there is nothing to prevent all yard traders 
from being members of the exchange and no one is hindered 
from having access to the yards or having all their facilities, 
except that of selling to members of the exchange. Ib. 

1-076 

829 . Same.— Buies to enforce the purpose and object of such ex- 

change, if reasonable and fair, can not, except remotely, 
affect interstate trade and commerce, and are not void as 
violations of the Sherman Law. Ib, 1—979 
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880. Same. — In order to come within the provisions of the statute 

the direct effect of an agreement or combination must be in 
restraint of that trade or commerce which is among the 
several States or with foreign nations. Ib. 1 — 978 

881 . Same.— Where the subject-matter of the agreement does not 

direotly relate to and act upon and embrace interstate com- 
merce, and where the undisputed facts clearly show that the 
purpose of the agreement was not to regulate, obstruct, or 
restrain that commerce, but that it was entered into with 
the object of properly and fairly regulating the transaction 
of the business in which the parties to the agreement were 
engaged, such agreement will be upheld as not within the 
statute, where it can be seen that the character and terms 
of the agreement are well calculated to attain the purpose 
for which it was formed, and where the effect of its forma- 
tion and enforcement upon interstate trade or commerce is 
in any event but indirect and incidental, aud not its purpose 
or object. Ib. 1 — 978 

5. Stock exchange — Contract for distribution of quotations. 

838. A contraot between a board of trade, having a property right 
in the quotations made on its exchange, and a telegraph com- 
pany relating to the transmission and distribution of such 
quotations by the latter is not in violation of the Sherman 
Law, as In restraint of trade and commerce, because of a 
provision that the quotations shall only be furnished to 
persons who sign an agreement to the effect that they shall 
not be used in the conduct of a bucket shop. Board of 
Trade v. Christie Grain and Stock Co., 121 F., 608. 2—332 

833. Contracts under which the Chicago Board of Trade furnishes 
telegraph companies with its quotations, which it could re- 
frain from communicating at all, on condition that they will 
only be distributed to persons in contractural relations with, 
and approved by, the board, and not to what are known as 
bucket shops, are not void and against public policy as being 
in restraint of trade either at common law or under the Sher- 
man Law. Board of Trade v. Christie Grain and Stock Co., 
198 U. S„ 236. 2—717 

884 . Same — Property Right in Quotations — Entitled to Protection. — 
In a suit brought by the Chicugo Board of Trade to restrain 
parties from using the quotations obtained and used without 
authority of the board, defendants contended that as the 
board of trade permitted, and the quotations related to, 
transactions for the pretended buying of grain without any 
intention of actually receiving, delivering, or paying for the 
same, that the board violated the Illinois bucket-shop statute 
and there were no property rights in the quotations which 
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the court could protect, and thut the giving out of the quota- 
tions to certain persons makes them free to all. Held , That 
even if such pretended buying and selling is permitted by 
the board of trade it is entitled to have its collection of quo- 
tations protected by the law and to keep the work which it 
has done to itself, nor does it lose its property rights in the 
quotations by communicating them to certain persons, even 
though many, in confidential and contractual relations to 
itself and strangers to the trust may be restrained from ob- 
taining and using the quotations by including a breach of 
the trust. Ib. 2 — 730 

835. Same — Entitled to Protection Though it Concerns Illegal Acts. — 
A collection of information, otherwise entitled to protection, 
does not cease to be so because it concerns illegal acts, and 
statistics of crime are property to the same extent as other 
statistics, even if collected by a criminal who furnishes some 
of the data. Ib. 2—731 

6. Stockholding corporations — Minnesota . 

336. Anti-Trust Law of Minnesota Should Receive Same Construction 

at Sherman Anti-Trust Law. — The anti -trust law of Minne- 
sota (Laws 1889, p. 487, cli. 359), muking unlawful any con- 
tract or combination in restraint of trade or commerce within 
the State, is in substantially the same language as the Sher- 
man Law, and must receive a similar construction. Mitnne - 
sota v. Northern Securities Co., 123 F., 692. 2 — 246 

Reversed, 194 U. S., 38. Circuit Court had no jurisdiction 
(2—533). 

337. Same — Stockholding Corporation. — A holding corporation organ- 

ized by individual stockholders of two railroad companies 
owning and operating substantially parallel and competing 
lines of railroad within the State of Minnesota, for the sole 
purpose of acquiring, by the exchange of its own stock there- 
for, stock of the two companies, and holding and voting the 
same, but having no power or franchise to operate a rail- 
road, is not in violation of the Minnesota anti-trust law 
(Laws 1889, p. 487, eh. 359), which provides that “any con- 
tract, agreement, arrangement, or conspiracy, or any com- 
bination in the form of a trust or otherwise * • * which 
is in restraint of trade or commerce within this State 
• * * is hereby prohibited and declared to be unlawful,” 
where the purpose of its promoters was thereby to acquire 
and retain in the same hands a majority of the stock of one 
or both companies, to Insure uniformity of policy and stabil- 
ity of management, although it in fact acquired the con- 
trolling Interest in both, in the absence of any evidence that 
it ever exercised its power to prevent competition between 
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the two roads, or to interfere in any manner with the fixing 
of rates by either company. Ib. 2 — 200 

7. Patents — Combinations , etc., to keep up the monopolies. 

939. Holding Company. — Contracts by which a number of patents 
covering similar inventions are conveyed by the several own- 
ers to one of the parties, which grants licenses under all to 
the others, are not void as against public policy or as in vio- 
lation of the Sherman Law, because of provisions intended to 
protect and keep up the patent monopoly by requiring the 
licensor to prosecute all infringers, limiting the licenses to be 
granted to such licensees as shall be agreed on, and imposing 
conditions on each licensee as to the use and ownership of 
the patented machines, and prohibiting him from using any 
others. V. S. Consolidated Seeded Raisin Co. v. Griffin & 
Shelley Co., 126 F., 364. 31 — 288 

999. Conditions imposed by the patentee in a license of the right to 
manufacture or sell the patented article, which keep up the 
monopoly or fix prices, do not violate the Sherman Law, to 
protect trade and commerce against unlawful restraints or 
monopolies. Bcment v. National Harrow Co., 186 U. S., 70. 

2—170 

S40. Reasonable and legal conditions imposed by the patentee in a 
license of the right to manufacture and sell the patented 
article, restricting the terms upon which the article manu- 
factured under such license may be used and the price to be 
demunded therefor, do not constitute such a restraint on 
commerce as is forbidden by the Sherman Law, to protect 
trade and commerce ugainst unlawful restraints and monop- 
olies. Ib. 2—180 

941. The agreement of the licensee of a patent for improvements 

relating to float spring- tooth harrows not to manufacture or 
tell any other such harrows than those which it had made 
under its patents before assigning them to the licensor, or 
which it was licensed to manufacture and sell under the 
terms of the license, except such other style and construction 
as It may be licensed to manufacture and sell by such 
licensor, is not void as an unlawful restraint on trade or 
commerce forbidden by the Sherman Law, since the plain 
purpose of this provision is to prevent the licensee from in- 
fringing on the rights of others under other patents, and not 
to stifle competition or prevent the licensee from attempting 
to make any improvement in harrows. Ib. 2 — 191 

942. An agreement by the licensor of a patent for improvements 

relating to harrows not to lioense any other person than the 
licensee to manufacture or sell any harrow of the peculiar 
style and construction then used or sold by such licensee 
does not violate the Sherman Law, to protect trade and com- 
merce against unlawful restraints and monopolies. Ib. 

t— m 
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848 . The very object of these laws Is monopoly, and the rule Is, with 
few exceptions, that any conditions which are not in their 
yery nature illegal with regard to this kind of property, 
imposed by the patentee and agreed to by the licensee for 
the right to manufacture, or use or sell the article, will be 
upheld by the courts. The fact that the conditions in the 
contracts keep up the monoply or fix prices does not render 
them Illegal. 76. 2—189 

See also Combinations, etc., 178-185. 

8. Railroads — Rates — Contracts , etc ., favoring particular roads or 

individuals . 

844 . Combinations to Maintain Railroad Rates, but not Preventing 
or Illegally Limiting Competition, not a Violation of Section 
1 of Statute. — An agreement between several coraiietlng rail- 
way companies and the formation of an association there- 
under for the purpose of maintaining just ami reasonable 
rates, preventing unjust discriminations by furnishing ade- 
quate and equal facilities for the Interchange of traffic be- 
tween the several lines, without preventing or illegally limit- 
ing competition, is not ail agreement, combination, or con- 
spiracy in restraint of trade in violation of section 1 of the 
Sherman Law. U. S. v. Trans-Missouri Freight Assn., 53 
F., 410. 1—80 

Reversed, 160 U. S M 290 (1—048). 

848 . Same — Not a Violation of Section 2 as Tending to a Monopolisa- 
tion, etc. — Nor is such an agreement in violation of section 2 
of such act tending to the monopolization of trade and com- 
merce. 76. 1—97 

846 . Same— Separate Organizations, etc.— Where each company, by 

such agreement, maintains its own organization as before, 
elects its own officers, delegates no powers to the association 
to govern In any respect the operations or methods of trans- 
acting the routine business of the several competing lines, 
but simply requires that each company shall charge just and 
reasonable rates, and provides for oertain regulations in re- 
gard to changes in such rates, such contract or agreement 
is not forbidden by public policy as amounting to a transfer 
of the franchises and corporate powers of such companies. 
76. 1—98 

847 . Same. — A contract between railroad companies forming a 

freight association that they will establish and maintain 
such rates, rules and regulations on freight traffic between 
competitive points as a committee of their choosing shall 
recommend as reasonable; that these rates, rules, and regu- 
lations shall be public ; that there shall be monthly meetings 
of the association, composed of one representative from each 
railroad company; that each company shall give five days 
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notice before some monthly meeting of every reduction of 
rates or deviation from the rules it proposes to make, that 
It will advise with the representatives of the other members 
at the meeting relative to the proposed modification, will 
submit the question of its proposed action to a vote at that 
meeting, and, if the proposition is voted down, that It will 
then give ten days’ notice that it will make the modification 
notwithstanding the vote before it puts the proposed change 
Into effect ; that no member will falsely bill any freight, or 
bill any at a wrong classification ; and that any member may 
withdraw from the association on a notice of 30 days, appears 
to be a contract tending to make competition fair and open, 
and to Induce steadiness of rates, and is in accord with the 
policy of the Interstate Commerce act. Such agreement can 
not be adjudged to be a contract or conspiracy in restraint of 
trade under the Sherman Law when it is admitted that the 
rates maintained under the same have been reasonable and 
that the tendency has been to diminish rather than to enhance 
rates, and there Is no other evidence of its consequences or 
effect. Shiras, district judge, dissenting. 53 Fed. Rep., 440, 
affirmed. U. S. v. Trans-Mo. Ft. Assn., 58 F., 58. 1—186 

Reversed, 106 U. S., 290 (1-648). 

848 . Same. — No monopoly of tirade or attempt to monopolize trade 
within the meaning of the Sherman Law is proved by such 
a contract. Ib. 1—217 

348 . Same. — The railroad companies who are parties to such a con- 
tract do not thereby substantially disable themselves from 
the discharge of their public duties. Ib. 1—218 

350. A contract by which a railroad company arranges with another, 
to the exclusion of still others, for the interchange of pas- 
sengers and freight by through tickets and bills of lading 
is not a contract in unlawful restraint of trade, within the 
meaning of the Sherman Law. Prescott d A. C . R. Co. v. 
Atchison , T. d 8. F. R. Co ., 73 F., 438. 1—604 

851. Contract Between Railroad Company and Individual Giving to 
Latter Exclusive Control of Shipment of Milk Over its Lines, 
Including the Fixing of Rates. — Defendant railroad company 
entered into a contract with plaintiff for a term of years to 
build up, develop, and conduct the business of the transpor- 
tation of milk on its lines of road. Plaintiff was to have 
full charge of such business and was to receive as compensa- 
tion a percentage of the freights earned therein. It was 
provided that he should charge rates not in excess of those 
charged by competitive roads, and should be granted the ex- 
clusive privilege of transporting milk over defendant's lines 
41 so far as it was permitted to do so by law." In the exe- 
cution of the contract all rates were made by defendant, and 
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plaintiff was not given a monopoly of the milk traffic. Held, 
That such contract was not ultra vires nor void as contrary 
to public policy, especially as practically construed by the 
parties in its execution ; nor was it in violation of the Sher- 
man Law. Delaware , L. d W. R. Co. v. Kuttner , 147 F., 51. 

2—1022 

352. Contraots or combinations between railroad companies which do 

not direotly and necessarily affect transportation, or rates 
therefor, are not in restraint of trade or commerce, nor 
within the Minnesota anti-trust law of 1899, which is in 
substantially the same language as the Sherman Law, even 
though they may remotely and indirectly appear to have 
some probable effect in that direction. Minnesota v. Northern 
Securities Co., 123 F., 692. 2 — 246 

353. Joint Traffic Associations — Proportionate Rates and Division of 

Traffic. — A combination of railroad companies into Joint 
traffic associations, under articles of agreement by which 
each road carries the freight it may get over its own line, at 
its own rates, and has the earnings to itself, though provid- 
ing proportional rates of proportional division of traffic, is 
not a pooling of traffic on freights or division of net proceeds 
of earnings, within the prohibitions of the Interstate Com- 
merce Law, nor of the Sherman Law. against unlawful re- 
straints and monopolies. U. S. v. Joint Traffic Assn., 76 
F., 895. 1—615 

Reversed, 171 U. S.. 505 (1—869). 

354. Through Transportation — Prepayment of Freight. — A common 

carrier engaged in interstate commerce may at common law 
and under the Interstate Commerce Law demand prepayment 
of freight charges, when delivered to It by one connecting 
carrier, without exacting such prepayment when delivered 
by another connecting carrier, .and may advance freight 
charges to one connecting carrier without advancing such 
charges to another connecting carrier. Oulf, C. d S. F. Ry. 
Co. v Miami S. S. Co., 86 F., 407. 1—823 

355. Same — Joint Rates and Billing. — Such carrier may enter into a 

contract with one connecting carrier for through transporta- 
tion. through Joint traffic, through billing, and for the divi- 
sion of through rates, without being obligated to enter into 
a similar contract with another connecting carrier, lb. 

1—848 

356. Same — Remedy not by Injunction, but by Suit for Damages. — 

The remedy of a party Injured by such an agreement Is 
not by bill of injunction, but by a suit for threefold damages 
under the Sherman Law, the only party entitled to maintain 
a bill of injunction under that act being the Government of 
the United States. Ib. 1—842. 

See also Cabbuss. 
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357. Purchase by Railroad of Controlling Interest in Stoek of Com- 
peting Railroad. — The purchase by one railroad company of 
a controlling interest in the stock of another, which was a 
competitor in the carrying of anthracite coal between the 
mines and New York Harbor, did not constitute a combina- 
tion in restraint of interstate commerce in such coal, or to 
monopolize such commerce, unlawful under Sherman Law 
where the predominating motive in the purchase was to 
preserve traffic arrangements which were very important to 
the purchasing company, by preventing the purchase of such 
stock by another company, although its necessary incidental 
effect was to eliminate competition between the two roads 
in the coal carrying business. (Per Lanning, C. J.) U. 8 . 
v. Reading Co ., 183 F., 487. 3 — 955 

333. Same. — The purchase by one railroad company of the stock of 
another by issuing and exchanging its own stock therefor, 
both roads being at the time carriers of anthracite coal from 
Pennsylvania to New York Harbor, but chiefly from different 
localities, held not to constitute a combination in restraint 
of interstate commerce in such coal, unlawful under Sher- 
man Law; it appearing that the main object of the consoli- 
dation was the betterment of the terminal facilities of both 
roads at New York City and Harbor, which were largely im- 
proved thereby to the benefit of the public, and that their 
competition in the coal carrying business was slight, and the 
effect, if any, on such competition merely incidental. (Per 
Lanning, C. J.) /ft. 3-$58 

359. Competing Railroad lines Uniting Control by the Ownership 
of 8tock in One Railroad by Another.— In 1901 the Union 
Pacific Railroad Co. bought stock of the Southern Pacific Co., 
which gave it practically a controlling interest, and the 
United States brought suit to enjoin the voting of such stock, 
on the ground that Its acquisition was for the purpose of sup- 
pressing competition between the two companies in interstate 
commerce, and of monopolizing such commerce or a part 
thereof, in violation of the Sherman Law. At that time the 
Southern Pacific Co. owned and operated a steamship line 
between New York and New Orleans, and rail lines from the 
latter place to the Pacific coast, and by way of San Francisco 
to Portland, Oreg. It also owned and operated the line of 
the Central Pacific Railroad Co. between San Francisco and 
Ogden, Utah, from which point it connected eastward with 
the line of the Union Pacific and also with another competing 
line. The main line of the Union Pacific extended from 
Omaha to Ogden, with a branch from Kansas City westward 
to a connection with the main line. It also, through sub- 
sidiary companies, owned and operated a line from a con- 
nection with its main line to Portland, and from there oper- 
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ated steamship lines to the Orient and to San Francisco. 
For through freight for the Pacific coast originating east 
of its Missouri River terminals it was dependent on other 
roads, with which it there connected, and practically all of 
such freight for San Francisco was forwarded from Ogden 
over the Central Pacific line, 800 miles long, for which the 
Southern Pacific received about four-tenths of all the freight 
from Omaha or Kansas City westward. The rail and water 
line of the Union Pacific from Ogden to San Francisco by 
way of Portland was 1,700 miles long, its steamer service 
was irregular, and the amount of freight sent that way 
was negligible. The two companies were competitors to a 
small extent for oriental business, for business from the 
Atlantic seaboard to Portland and vicinity, and also, through 
branches and connecting lines, to and from other common 
points; but the total amount of such competitive business 
done by the Southern Pacific during the year ending in 
1901 amounted to only 0.88 per cent of its entire tonnage, 
and that done by the Union Pacific but 3.10 per cent of 
its entire tonnage. While the Union Pacific maintained 
agents in the East to solicit business, it was chiefly from 
connecting carriers, and it received little more in freights 
for such business than did the Southern Pacific. Held , that 
the two roads were not substantial competitors for inter- 
state or foreign business, in such sense that the purchase of 
the stock by the Union Pacific, for the purpose of giving 
it an assured connection with San Francisco, which it could 
control, constituted a direct restraint upon such commerce, 
in violation of the act. V. 8 . v. Union Pacific Railroad Co. 9 
1 88 F., HR 4 — 323 

800. Same — Contract Between Railroad Companies to Build Line to 
he Jointly 0 ^ned.— The Union Pacific Railroad Co., through 
a subsidiary company, had projected and partly built a line 
of road between Salt Lake City and Los Angeles, when a 
controversy arose over a portion of the right of way through 
the mountains between that company and another, which 
also desired to build a road between the same points, which 
was finally settled by an agreement to unite and build a 
road in which each party should own a half interest, with 
a further agreement respecting rates on through business. 
The Union Pacific Co. at that time owned a controlling in- 
terest in the Southern Pacific Co., which owned and operated 
a line through Los Angeles to San Francisco, and one from 
there to Ogden, near Salt Lake City. Held, that the new 
ym» r which was direct, and much more serviceable and con- 
venient for the public, was not a natural competitor of the 
Southern Pacific Co. with respect to business between Los 
• 5825*— 18 • 
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Angeles and Salt Lake City in such sense as to constitute 
the agreement under which it was built a combination in re- 
straint of interstate commerce, in violation of the Sherman 
Law, nor was it unlawful thereunder, on the ground that it 
prevented the building of two lines, instead of one, it ap- 
pearing that there was but one practicable route through the 
mountains, over which it was not feasible to construct two 
lines, nor because of the minor and incidental provisions re- 
lating to the exchange of business. Ib. 4 — 825 

861. Same. — Contracts entered Into by a railroad company, not in 

themselves unlawful as in restraint of interstate commeree, 
in violation of the Sherman Law, held not to evidence a com- 
bination or conspiracy to restrain such commerce, in view 
of evidence showing that they did not have such effect. Ib. 

4—327 

862. Purchase of Stock in Competing Railway, Insufficient in Amount 

to Give Control. — The purchase by an interstate railroad 
company of stock of another company operating a com- 
peting line, where it was insufficient in amount to give con- 
trol of its competitor, and no attempt was made to exercise 
such control, does not effect a combination in restraint of 
Interstate commerce, in violation of the Sherman Law. U . S. 
v. Union Pacific R. Co., 188 F., 117. 4—324 

863. Same — When Stock Purchased, Sold Before Suit, no Ground for 

Granting Injunction.— The purchase by an interstate rail- 
road company of the majority of the stock of another com- 
pany operating a competing line affords no ground for the 
granting of an injunction under the Sherman Law where 
such stock was sold prior to the suit. Ib. 4—^324 

864. The exaction by a combination of steamship companies of 

agreements by their agents to sell passage tickets for such 
companies only, or the division of the business between them 
in a predetermined portion, held not a violation of the Sher- 
man Law. U . 8. v. Hamburgh- American IAne t 216 F., 974. 

4—901 

9. Combinations , etc, t operating wholly within a State . 

865. A combination or trust between the owners of tugs operating 

entirely within the confines of a State is not a combination 
in restraint of trade or commerce among the several States 
or with foreign nations, so as to come within the condemna- 
tion of the statutes of the United States, although most of 
the owners held coasting licenses. The Charles B. W is wall, 
86 F„ 671. 1 — 850 

866. A contract for the purchase of oertaln river craft to run be- 

tween certain points in the same State, where the vessels 
necessarily pass over the soil of adjoining States, which 
provides for the maintenance of existing traffic rates, and the 
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vendors agree to withdraw from competition for five years, 
is not a contract in restraint of interstate trade under the 
Sherman Law, and the purchaser is not relieved from his 
obligation to pay the purchase price. Cincinnati, etc,. 
Packet Co. v. Bay., 200 U. S., 179. 2—807 

867. Same. — A contract is not to he assumed to contemplate unlawful 

results unless a fair construction requires it. lb. 2 — 872 

86 $. Same. — Even if there Is some Interference with interstate com- 
merce, a contract is not necessarily void under the Sherman 
Law if such interference is insignificant and merely inci- 
dental and not the dominant purpose; the contract will be 
a construed as a domestic contract and its validity determined 
by the local law. See U. S. v. Trans-Mo. Ft. Assn., 166, U. S., 
290, 329; U. S. v. Joint Traffic Assn., 171 U. S., 505, 568; and 
Bement v. National Harrow Co., 186 U. S., 70, 92. lb. 

2 — 872 

868. Same. — A contract for sale of vessels, even if they are engaged. 

in Interstate commerce, is not necessarily void because the 
vendors agree, as is ordinary in case of sale of a business 
and its good will, to withdraw from business for a specified 
period, lb. 2—873 

870. The Sherman Law does not apply to a contract or combination 

relating to the business of manufacturing within a State. 
Robinson v. Suburban Brick Co., 127 F., 804. 2 — 312 

871. Agreements not to Engage in Business — Contracts in Partial 

Restraint of Trade. — A covenant in a contract by which the 
owners of brick making plants conveyed them to a corpora- 
tion in exchange for its stock, binding the sellers not to en- 
, gage in competing business within a radius of 50 miles from 
the place of business of the corporation for a term of 10 
years, is valid, and may be enforced in a court of equity by 
a suit to enjoin its violation, lb. 2—310 

872. A combination to restrain competition in proposals for contracts 

for the sale of certain articles which are to be delivered in 
the State in which some of the parties to the combination 
reside and carry on business is not, so far as those members 
are concerned, in violation of the Sherman Law, although 
the contract may be awarded to some party outside the State 
as the lowest bidder. Addyston Pipe & Steel Co. v. U. S ., 
175 U. S., 211. 1—1009 

878. Same — Jurisdiction of Congress. — Although the ’jurisdiction of 
Congress over commerce among the States is full and com- 
plete, it is not questioned that it has none over that which is 
wholly within a State, and therefore none over combinations 
or agreements so far as they relate to a restraint of such 
trade or commerce ; nor docs it acquire any jurisdiction over 
that part of a combination or agreement which relates to 
commerce wholly within a State by reason of the fact that 
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the combination also covers and regulates commerce whioh is 
interstate. Ib. 1—1041 

374. An association of manufacturers of shingles within a particular 

State, formed for the purpose of securing concerted action 
between its members to prevent overproduction and establish 
uniform prices and grading, is not an illegal combination in 
restraint of interstate or foreign commerce within the mean- 
ing of the Sherman Law or subject to Federal control, and 
the fact that through the action of the association the mills 
of its members were closed for a certain time, and the price 
of shingles was raised, but not to an extent alleged to be un- 
reasonable or exorbitant, does not give a dealer in shingles 
for export a right of action against it or its members under 
such law. Gibbs v. McNeeley , 102 F., 594. 3—25 

375. A combination controlling not only the manufacture of an arti- 

cle in the State, but also the sale of the manufactured article, 
is not one in restraint of interstate commerce, so as to give 
a right of action against it, under the Sherman Law, to 
one Injured by a resolution passed and circulated by it 
. denouncing him for cutting prices, its sales being within 
the State, and any transportation and sale of the articles in 
other States being by other agencies. Gibbs v. McNeeley , 
107 F., 210. 2—71 

Reversed by Circuit Court of Appeals, 118 F. 120 (2—194). 

10. Labor combinations . 

378. Combination Between Local Labor Union and Labor Organiza- 
tion Covering Many States — Boycott on Goods Sent to Other 
States. — The action of the members of a labor union in at- 
tempting to compel a hat manufacturer to unionize his fac- 
tory by leaving his employment and preventing others from 
taking employment therein, and also, with the assistance of 
the members of ufliliated organizations, by declaring a boy- 
cott upon his goodB in other States Into which such goods 
have been shipped for sale at retail, does not have such rela- 
tion to interstate commerce as to constitute a combination or 
conspiracy in restraint of such commerce in violation of the 
Sherman Law. Loeice v. Lawlor , 148 F., 924. 

Reversed by Supreme Court, 208 U. S., 274 (3—824), 

11. Municipal contracts— State monopolies. 

877. Contract Limiting Character of Material to be Used to that 
Controlled by a Single Corporation. — Where the contract for 
the paving of a street with asphalt limited the kind of as- 
phalt to be used to Trinidad asphalt, such fact, and the fur- 
ther fact that such asphalt was controlled by a single cor- 
poration was not violative of the commerce clause of the 
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Constitution or of the Sherman Law, and did not not affect 
the validity of the contract Field v. Barber Asphalt Pav. 
Co., 117 F., 925. 2 — 193 

378* Same. — The specification in an ordinance by a municipal council 
that Trinidad Lake asphalt shall be used for street improve- 
ment, does not violate the commerce clause of the Federal 
Constitution or the Sherman Law, notwithstanding this par- 
ticular kind of asphalt is the product of a foreign country 
and competitive bidding was thereby rendered impossible. 
Field v. Barber Asphalt Paring Co., 194 U. S., 618 2 — 555 

379. Same. — The necessity of an improvement of streets is a matter 

of which the proper municipal authorities are the exclusive 
judges and their Judgment Is not to be interfered with except 
in cases of fraud or gross abuse of power, lb. 2 — 562 

380. State Monopoly of Liquor Traffic.-— The Sherman Law Is not ap- 

plicable to the case of a State which, by its laws, assumes 
an entire monopoly of the traffic in intoxicating liquors (act 
S. C., Jan. 2, 1895). A State is neither a “person” nor a 
“corporation,” within the inenniug of the act of Congress. 
Lowenstein v. Evans , 69 F., 908. I — 598 

COMMERCE. See Inteubtatr Commerce. 

COMMODITY CLAUSE. 

1. Transportation by Railroad Company of Coal It Has Sold at Its 

MineB, Not Unlawful. — A contract between the two compa- 
nies, by which the coal company agreed to buy f. o. b. at the 
mines all of the coal mined or purchased by the railroad com- 
pany which it desired to sell, and to pay for certain grades 
thereof a stated per cent of the general average f. o. b. prices 
of such coal at tidewater points, does not leave the railroad 
company with “ any interest, direct or indirect,” in the coal, 
after Its delivery to the coal company, which renders its 
transportation unlawful under the statute, where all ship- 
ments are made pursuant to orders of the coal company, and 
the latter also has full control over the prices at which it 
sells. 17. *?. v. D ., L. d W. R. Co., 218 F., 260. 6—255 

Reversed, 238 U. S., 516 ( 6 -260). 

2. Does Not Prohibit Railroad from Carrying Coal from Its Own 

Mines whieh It Had Sold to a Coal Company at the Mines. — 
Under the decisions of the Supreme Court construing the 
Commodities Clause of the Hepburn Act (34 Stat., 584), and 
holding that it docs not prohibit a railroad company from 
transporting in interstate commerce commodities manufac- 
tured, mined, produced, or owned at the time of shipment by 
a distinct bona fide corporation, merely because of the com- 
pany’s ownership of stock in such corporation, irrespective of 
the extent of such stock ownership, a railroad company, owning 
and holding as lessee at the time of the passage of the act, 
a large quantity of coal lands and extensive mines and stor- 
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age and sales equipment throughout the country, which after 
such decisions, in good faith, organized a separate coal com- 
pany to lease its outside equipment and buy the product of 
Its mines at the breakers, in which operation it owns no 
stock, but sold the greater part to its own stockholders, by 
whom much of it was afterwards sold to third persons, is 
not prohibited from carrying the coal from its mines after it 
has passed Into the ownership of the coal company. Ib . 

6—245 

8. Same— To Bender Such Transportation Unlawful, Not Sufficient 
that Small Number of Persons Own Controlling Interest in 
Both Companies, etc.— It is insufficient to render such trans- 
portation unlawful that a comparatively small number of per- 
sons own a controlling Interest in both the railroad company 
and the coal company, and that some of the officers and direc- 
tors of the two are the same, where the business of each is 
separately conducted, and no discrimination is shown to have 
been made by the railroad company In favor of the coal com- 
pany as a shipper. Ib. 6 — 245 

4 . Legality of Transportation by Bailroad of Coal It Has Bold at 
Its Mines, Considered In Connection with Commodity Clause 
of Hepburn Act. — A railroad corporation engaged at the time 
* of the passage of the Hepburn Act in the business of mining, 
buying, transporting and selling coal, In order to divest 
itself of title after the coal had been mined and before trans- 
portation began, caused a coal company to be incorporated 
having stockholders and officers in common with itself; 
thereupon the two corporations having a common manage- 
ment entered into a contract prepared by the railroad com- 
pany' under which the railroad company did not go out of 
the mining and selling business, but when the coal was 
brought to the surface it lost title by a sale to the coal com- 
pany f. o. b. the mines and instantly as carrier regained 
possession and retained it until delivery to the coal company 
which subsequently paid the contract price; the price paid 
was a fixed percentage of the price and a fixed terminal on 
the day of delivery at the mines, and the railroad agreed 
to sell all of the coal It produced or purchased from others 
to the coal company and the latter company agreed to buy 
only from the railroad company and subject to the contract ; 
the stockholders of the railroad company were allowed to 
take pro rata the stock of the coal company and practically 
all availed of the option, and the coal company declared a div- 
idend on each share of stock sufficient to pay for the amount 
of stock allotted to the holder thereof. In a suit brought by 
the Government alleging that the two corporations were 
practically one and that the contract was Invalid, Held, that: 
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8. The Commodity Clause of the Hepburn Aot was intended to pre- 
vent railroads from occupying the dual and inconsistent 
position of publio carrier and private shipper; and, in order 
to separate the business of transportation from that of 
selling, the statute made it unlawful for the carriers to 
transport in Interstate commerce any coal in which the 
carrier had any interest, direct or indirect U. S . v. D., L. 
d W. R . R . Co., 238 U. S. f 525. 6—269 

6. It is not improper for a carrier engaged in mining ooal to in- 

stitute the organization of a coal company to buy or produce 
the coal so as to comply with the terms of the Commodities 
Clause and to give its stockholders an opportunity to sub- 
scribe to the stock, but it must dissociate itself from the 
management of the coal company us soon as the same starts 
business. Ib. 6—271 

7. Mere stock ownership by a railroad company or by its stock- 

holders in a producing company is not the test of illegality 
under the Commodity Clause but unity of management and 
bona fid€8 of the contract between the carrier and the pro- 
ducer. Ib. 6—270 

8. The Commodity Clause and the Sherman Act are not conoeraed 

with the interest of the parties, but with the interest of the 
public ; and if a contract between a carrier and a producer is as 
a matter of law in restraint of trade, or if the producing com- 
pany is practically the agent of the carrier, the transportation 
of the article produced by the carrier is unlawful. Ib. 6 — 277 

9. The contract in this case enables the railroad company to prac- 

tically control the output, sales, and price of coal and to 
dictate to whom it should be sold and as such is illegal under 
both the Commodities Clause and the Sherman Law. Ib. 

6—278 

10. In order to comply with the Commodities Clause in regard to 

the transportation of coal a carrier engaged also in mining 
coal must absolutely disassociate Itself from the coal before 
the transportation begins, and if it sells at the mouth of the 
mine, the buyer must be absolutely free to dispose of it and 
have absolute control, nor should it sell to a corporation man- 
aged by the same officers as itself — that is contrary to the 
policy of the Commodities Clause. Ib. 6—278 

11. While there might be a bona tide and lawfnl contract between 

a carrier mining coal and a buying company by which the 
latter is to buy all of the coal of the former, the contract to 
be not illegal must leave the buyer free to extend its busi- 
ness elsewhere as it pleases and to otherwise act in compe- 
tition with the carrier. Ib. 6—279 

12. Mere Ownership by Bailway Stockholders of Stock of Coal Com- 

pany Hot a Test in Determining Legality of Transportation 
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by Railroad Company of Coal Company’s Coal, nnder Com- 
nodlty Clause. — The mere ownership by railway stockholders 
of the stock of a coal company cannot be used as a test by 
which to determine the legality of the interstate transporta- 
tion of the coal company’s coal by the railway company, un- 
der the act of June 29, 1906 (34 Stat, 584), making it unlaw- 
ful for any railway company to transport in interstate com- 
merce any article which it may own, or in which it may have 
any interest, direct or indirect. Ib. 59 L. Ed., 1438. 6 — 270 

13, Practically Identical Stock Ownership of Railroad Company and 

Coal Company, Renders Transportation by Railroad Company 
of Coal It Has Sold at Its Mines to the Coal Company, Un- 
lawful, under Sherman Law and Commodity Clause of Hep- 
burn Law. — A contract between a railway company owning 
anthracite coal mines and a coal company, with practically 
identical stock ownership and management, by which the rail- 
way company sold the coal at the mouth of the mines to the 
coal company and Instantly regained possession as carrier, 
retaining possession until delivery at the conclusion of the In- 
terstate transportation to the coal company, which subse- 
quently paid therefor at the contract price, viz, 65 per cent 
of the New York market price on the day of delivery at the 
mines, violates both the Commodities Clause of the Hep- 
burn Act of June 29, 1906 ( 34 Stat., 584), making It unlawful 
for any railway company to transport in interstate commerce 
any article which It may own or in which it may have any 
interest, direct or Indirect, and the Sherman Law, prohibiting 
contracts in restraint of interstate trade, where such coal 
company was created for the express purpose of becoming a 
party to such contract, under which It was to handle nothing 
except the railway company’s coal, and was dependent solely 
upon the railway company for the amount it could procure 
and sell, and was absolutely excluded from the right to pur- 
chase elsewhere without the consent of the railway company 
(which, however, was under no corresponding obligation to 
supply any definite amount at any definite date), and was to 
conduct the selling of the coal so as best to conserve the 
Interests, good will, and markets of the coal mined by the 
railway company, and was to continue to fill the orders of 
present responsible customers of the railway company, even 
if some of such sales might be unprofitable, lb, 6 — 279 

14. The Holding by the Reading Co. of Capital Stook of Other Rail- 

road and Coal Companies, and the Carriage by It of the 
Coal from Its Owned Coal Companies Does Hot Render 
8neh Transportation Unlawful nnder Commodity Clanse, 
Hepburn Law.— The Philadelphia & Reading Goal & Iron 
Go. was Incorporated in 1871 as a subsidiary company 
by the Philadelphia & Reading Railroad Co. to take over 
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and operate coal properties which the railroad company had 
purchased or desired to purchase. In 1806, when both com- 
panies were in the hands of receivers, a reorganization was 
effected. The property of both companies was sold. Most 
of the railroad property was conveyed by the purchasers to 
the Philadelphia & Heading Railway Co., organized for the 
purpose, while the coal property was reconveyed to the coal 
and iron company. The capital stock of both these companies 
was issued to the Reading Co., a holding corporation, which 
has since continued to own practically all of the same. Since 
that time, while there has been a common ownership of the 
two companies and to some extent common directorates, 
their operating departments and officers have been entirely 
separate, and the business between them has been conducted 
at arms* length. The railway company has charged the coal 
company customary rates for the carriage of its coal, without 
discrimination, and has purchased und paid for all coal for 
its own use. Held , That the railway company did not mine 
or produce the coal transported for the coal company, nor 
did it own or have any interest, direct or indirect, in such 
coal, which rendered its transportation of Uie same unlawful, 
under the commodities clause of the Interstate Commerce 
Act, as added to the Hepburn Act of June 29, 1906 (34 Stat, 
580). U. S. v. Reading Co. 226 F., 282. t-469 

COMMON CARRIERS. 

X. Discrimination Made by, In Through Route Agreements, May 
Violate Sherman Law. — An agreement between connecting 
railway and steamship carriers and a wharfage company to 
establish a through route and joint rates for transportation 
between Puget Sound and Yukon ltlver points, to refuse to 
make such arrangements with other connecting carriers, and 
to charge high local rates and discriminating wharfage 
charges — all with the intent and result of eliminating all 
competition, violates the prohibitions of the Sherman Law 
against combinations or conspiracies in restraint of inter- 
state or foreign trade or commerce, or the monopolization 
of, or attempt to monopolize, any part of such trade or com- 
merce. U. 8 . v. Pacific A Arctic R. A N. Co., 57 L. Ed., 742. 

5—230 

3. Same — Discriminations Pzactioed by, Can Not Be Redressed by 
Courts in Advance of Action by Interstate Commerce Commis- 
sion. — Discriminations practiced by carriers in the giving 
or refusing of joint traffic arrangements contrary to the 
Act to Regulate Commerce can not be redressed by the 
courts in either a criminal or civil proceeding in advance of 
action by the Interstate Commerce Commission, lb. 5—231 
See also Cabbiebs. 



188 


COMMON LAW, 


Index— Digest 

COMMON LAW. 

1. There is no federal common law distinct from the common law 

of the States. United Copper Sec . Co. v. Amalgamated Cop- 
per Co., 232 F., 577. 0-448 

2. Common-Law Offenses — Definitions. — There are no common-law 

offenses against the United States, and the offenses cog- 
nizable in the Federal courts are only such as the Federal 
statutes define, provide a punishment for, and confer juris- 
diction to try; but when Congress adopts or creates a 
common-law offense the courts may properly look to the 
common law for the true meaning and definition thereof, in 
the absence of a clear definition in the act creating it. In 
re Greene, 52 F., 104. 1 — 55 

3. Common-Law Offense Adopted by Congress — Presumption — In- 

terpretation. — Where Congress adopts or creates a common- 
law offense, and In doing so uses terms which have acquired 
a well-understood meaning by judicial Interpretation the 
presumption is that the terms were used in that sense, and 
courts may properly look to prior decisions interpreting them 
for the meaning of the terms and the definition of the 
offense where there is no other definition in the act. U. S. v. 
Trans-Mo. Ft. Assn., 58 F., 58. 1 — 186 

Case reversed, ICC U. S.. 290 (1-648). 

4. Common-Law Buie. — The ground on which certain classes of 

contracts and combinations in restraint of trade were held 
illegal at common law was that they were against public 
policy. Ib. 1 — 198 

5. Public Policy — How Detci mined.— 1 The public policy of the Na- 

tion must be determined from its Constitution, laws, and Judi- 
cial decisions, lb. 1 — 200 

8. Railroad Companies— Arrangements for Through Billing.— 

There is no principle of common law which forbids a single 
railroad corporation, or two or more of such corporations, 
from selecting, from two or more other corporations, one which 
they will employ as the agency by which they will send 
freight beyond their own lines, on through bills of lading, 
or ns their agent to receive freight, and transmit It on 
through bills to their own lines, and without breaking bulk ; 
and the right to make such selection is not taken away by 
the Interstate Commerce Law. New York d N. Ry. Co . v. 
New York d N . F. R . Co., 50 F., 867, explained. Prescott d 
A. C . R. Co. v. Atchison , T. d S. F. R. Co., 73 F., 438. 1—604 

7. Prepayment of Freight.- A common carrier engaged in inter- 
state commerce may at common law, and under the Inter- 
state Commerce Law, demand prepayment of freight charges, 
when delivered to it by one eonneoting carrier, without 
exacting snob prepayment when delivered by another eon- 
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necting oarrier, and may advance freight charges to one 
connecting carrier without advancing such charges to an- 
other connecting carrier. Gulf, C. d 8 . F. Ry. Co. v. Miami 

8. 8 . Co., 86 F. f 407. 1—823 

8. Same.— The rules of the common law do not require a carrier 

to receive goods for carriage, either from a consignor or a 
connecting carrier, without prepayment of its charges if 
demanded, nor to advance the charges of a connecting car- 
rier from which it receives goods In the course of transporta- 
tion; nor can it he required to extend such credit or make 
such advances to one connecting carrier because it does so 
to another. Southern Ind. Exp. Co. v. U. S. Exp. Co., 88 F., 
659. 1 — 862 

9. Contracts in Restraint cf Trade — At Common Law. — Contracts 

that were In unreasonable restraint of trade at common law 
were not unlawful in the sense of being criminal, or as 
giving rise to an action for damages to one prejudicially 
affected thereby, but were simply void, and not enforceable. 
U. 8. v. Addyston ripe and Steel Co., 85 F M 278. 1 — 781 

10. Same. — No contractual restraint of trade is enforceable at com- 

man law unless the covenant embodying it is merely ancil- 
lary to some lawful contract (involving some such relations 
as vendor and vendee, partnership, employer and employee), 
and necessary to protect the con vena ntee in the enjoyment 
of the legitimate fruits of the contract, or to protect him from 
the dangers of an unjust use of those fruits by the other 
party. The main purpose of the contract suggests the 
measure of protection needed, and furnishes a sufficiently 
uniform standard for determining the reasonableness and 
validity of the restraints. But where the sole object of both 
parties in making the contract is merely to restrain competi- 
tion, and enhance and maintain prices, the contraot is void. 
lb. 1—786 

Sec also Continental Wall Paper Co. v. Lewis Voioht & 
Sons Co., 148 F., 939 (3—44) ; 212 U. S., 227 (3—480). 

11. The illegality, at common law, of a combination formed by cor- 

porations and persons in restraint of trade, does not pre- 
clude it from recovering the purchase price of goods sold in 
the course of business. Connolly v. Union Sewer Pipe Co., 
184 U. S., 540. 9—118 

13. Note to Trust— Avoidance. — A note made for a balance due on 
goods bought from a corporation can not be avoided merely 
because the latter is a trust organized to create and carry 
out restrictions in trade contrary to the common law. Union 
Sewer Pipe Co. v. Connelly , 99 F., 354. 9 — 1 

Affirmed, 184 U. S., 540 (9—118). 
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13. Third Person No Night of Action for Damages Because of Un- 

lawful Combination.— At common law a third person had 
no right of action for damages because of an agreement or 
combination in restraint of trade. Pome Lumber Co . v. Neal, 
212 F., 265. 3—441 

14 . Same— In Suit to Restrain Enforcement of Agreement, not Bnffl- 

oient at Common Law to Show Agreement May Be in Re- 
straint of Trade, etc— In a suit to restrain the enforcement 
of an agreement in restraint of trade, it is not sufficient at 
common law to show that an agreement may create a monop- 
oly, may be in restraint of trade, or may bo opposed to public 
policy, since, agreements of that nature being unenforceable, 
the law will not aid their enforcement, but they are not 
illegal in the sense of giving a right of action to third per- 
sons for injuries sustained. Ib. 5 — 441 

COMPETITION. 

1. Is the striving for something which another is actively seeking 

and wishes to gain. 17. S. v. Union Pacific R. R. Co., 226 
U. S., 87. 4-676 

2. It Includes Making of Rates, Character of Service, and Accom- 

modation Afforded. — Competition between two transconti- 
nental railway systems such as the Union Pacific and South- 
ern Pacific includes not only making of rates but the charac- 
ter of service rendered and accommodation afforded; and 
the inducement to maintain points of advantage in these re- 
spects is greater when the systems are independent than 
when the corporation owning one of the systems also domi- 
nates and controls the other. Ib . 4 — 676 

3 . Consolidation of Competing Railways Abridges Free Competi- 

tion.— The Union Pacific and Southern Pacific are competing 
^sterns of interstate railways and their consolidation by the 
control of the latter by the former through a dominating 
stock interest does, as a matter of fact, abridge free compe- 
tition, and is an illegal restraint of interstate trade under 
the Sherman Law. Ib. 4 — 677 

4 . In this oase held, that while there was a great deal of non- 

competitive business, a sufficiently large amount of competi- 
tive business was affected to clearly bring the combination 
made within the purview of the Sherman Law. Ib . 4 — 678 

5. While the Law May Not Compel, It May Remove Barriers whioh 

Make it Impraoticaoie.— While the law may not compel com- 
petition, it may remove illegal barriers resulting from illegal 
agreemeuts, which make competition impracticable. U. S. v. 
Reading Co., 226 U. S„ 869. 4—785 

6 . Elimination of, Between Competing Companies, if Illegal, Imma- 

terial How Effected. —The elimination of competition between 
competing concerns, if illegal, is equally so, whether effected 
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by an agreement or by a consolidation. U. 8. v. International 
Harvester Co ., 214 F. f 994. 5—648 

See also Statutes, 29, 30, 33, 34, 39. 

CONDITIONAL SALE. 

1. Patentee by, May Restrict Use of Patented Artiole. — While an 

absolute and unconditional sale operates to pass the patented 
article outside of the boundaries of the patent, a patentee 
may by a conditional sale so restrict the use of his vendee 
within specific boundaries of time, place, or method as to 
make prohibited uses outside of those boundaries constitute 
infringement and not mere breach of collateral contract 
Henry v. A. B. Dick Co ., 224 U. S., 24. 6—753 

2. When Retaining of Title, and Transferring Qualified Title to 

Property, Constitutes. — A contract between the manufacturer 
of automobiles and one whom it purports to appoint agent for 
their sale, in limited territory, and only to users residing 
therein, and only at list retail price fixed by the manufac- 
turer, and by which it agrees with him that in consideration 
of his paying 85 per cent of such price, and of his promise 
to sell only in such territory, and only to a user, and only 
for such stipulated price, it will consign the cars to him, but 
will retain title till it shall have received the full considera- 
tion, if constituting a sale, constitutes a conditional sale, 
transferring a qualified title, though the 85 per cent is required 
to be paid before it parts with possession of the cars; title 
passing only on compliance with the other conditions con- 
stituting part of the consideration. Ford Motor Co. v. Boone 
et al ., 244 F., 340. 6—1030 

9. Same — When Stipulation to Retain Title Not Invalid as Between 
Manufacturer and Agent. — Stipulation in sales to retailers 
by the patentee manufacturer of automobiles by which it re- 
tains title till the cars have been resold to a user at a stipu- 
lated price Is not invalid as between them, as against the pub- 
lic policy; the manufacturer not being in exclusive control 
of an article of commerce for which there is no substantial 
substitute, but controlling only one of many similar devices 
which may be purchased on the open market, and the con- 
tract, so far as appears, not Interfering with the free play of 
wholesome competition, lb. 6—1031 

CONGRESS. 

1. Debates in Congress are not appropriate sources of Information 
from which to discover the meaning of the language of a 
statute passed by that body. U. 8 . v. Trans-Mo . Ft. Assn., 
166 U. S., 290. 1—648 

S. Power to Prohibit Combinations to Establish and Maintain Rail- 
road Rates. — Congress has the power to prohibit, as in re- 
restraint of interstate commerce, a contract or combination 
between competing railroad companies to establish and main- 
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tain interstate rates and fares for the transportation of 
freight and passengers on any of the railroads parties to the 
contract or combination, even though the rates and fares 
thus established are reasonable. U. S. v. Joint Traffic Assn,, 
171 U. S. f 505. 1 — 860 

8. Same — Combinations by Means of Which Competition is Pre- 
vented. — Congress has the power to forbid any agreement or 
combination among or between competing railroad companies 
for Interstate commerce, by means of which competition was 
prevented. Ib. 1 — 931 

4. The Sherman Law is a legitimate exercise of the power of Con- 

gress over interstate commerce, and a valid regulation there- 
of. Ib. 1—935 

5. Power to Legislate Upon the Subject of Private Contracts in 

Eespeot to Interstate Commerce. — The power of Congress to 
regulate interstate or foreign commerce includes the power 
to legislate upon the subject of private contracts in respect 
to such commerce. Addyston Pipe d Steel Co., v. United 
States, 175 U. S., 211. 1—1009 

6. Same. — Congress may enact such legislation as shall declare 

void and prohibit the performance of any contract between 
individuals or corporations where the natural and direct 
elfeot of such a conti act shall be, when carried out, to di- 
rectly and not as a mere incident to other and innocent 
purposes, regulate to any substantial extent interstate or 
foreign commerce. Ib. 1 — 1024 

7. Same. — The power of Congress to regulate interstate commerce 

comprises the right to enact a law forbidding the citizen 
from entering into those private contracts which directly 
and substantially, and not merely indirectly, remotely, in- 
cidentally, and collaterally, regulate, to a greater or less 
degree, commence among the States. Ib. 1 — 1024 

8. Same— No Jurisdiction Over Commerce Wholly Within a State.— 

Although the jurisdiction of Congress over commerce among 
the States is full and complete, it is not questioned that it 
has none over that which is wholly within a State, and there- 
fore none over combinations or agreements so far as they 
relate to a restraint of such trade or commerce ; nor does it 
acquire any jurisdiction over that part of a combination or 
agreement which relates to commerce wholly within a State, 
by reason of the fact that the combination also covers and 
regulates commerce which is interstate. Ib. 1—1025 

9. Congress did not exceed its power under the commerce clause 

of the Federal Constitution in enacting the Sherman Law, 
declaring illegal every combination or conspiracy in re- 
straint of interstate commerce, and forbidding attempts to 
monopolise such commerce or any part of it, although suoh 
statute is oonstrued to embrace a combination of stockholders 
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of two competing interstate railway companies to form a 
stock-holding corporation which should acquire, in exchange 
for its capital stock, a controlling interast in the capital 
stock of each of such railway companies. Northern Se- 
curities Co. v. United States , 193 U. S., 197 (48 L. Ed., 279). 

2 — 342 

10. Had Power to Enact Anti-Trust Law. — Under its powers to 

regulate commerce among the several States and with for- 
eign nations Congress had authority to enact the Sherman 
Law. Northern Securities Co. v. United States , 193 U. S., 
197 (Harlan, Brown, McKenna, Day). 2 — 840 

See United States v. E . C . Knight Co., 156 U. S., 1; United 
States v. Trans-Missouri Freight Association , 166 U. S., 290; 
United States v. Joint Traffic Association , 171 U. S., 505; 
HopJdns v. United States, 171 U. S., 578; Anderson v. United 
States , 171 U. S., 604 ; Addyston Pipe & Steel Co. v. United 
States , 175 U. S., 211 ; Montague & Co. v. Lowry, 193 U. S., 
38. 

11. The constitutional guarantee of liberty of contract does not 

prevent Congress from prescribing the rule of free competi- 
tion for those engaged in interstate and international com- 
merce. Ib. 2—462 

12. Congress may protect the freedom of interstate commeroe by 

any means that are appropriate and that are lawful and not 
prohibited by the Constitution. Ib. 2—466 

13. If in the judgment of Congress the public convenience or the 

general welfare will be bast subserved when the natural 
laws of competition are left undisturbed by those engaged in 
interstate commerce, that must be, for all, the end of the 
matter, if this is to remain a government of laws, and not 
of men. Ib. 2 — 467 

14. When Congress declared contracts, combinations, and conspira- 

cies in restraint of trade or commerce to he Illegal, it did 
nothing more than apply to interstate commerce a rnle that 
had been long applied by the several States when dealing 
with combinations that were in restraint of their domestic 
commerce. Ib. 2 — 468 

15. The power of Congress over Interstate and international com- 

merce is as full and complete as is the power of any State 
over its domestic commerce, subject, of course, to such restric- 
tions as are Imposed by the Constitution upon the exercise 
of all power. Ib. 2 — 471 

16. Ho State can, by merely creating a corporation, or in any other 

mode, project its authority into other States, so as to prevent 
Congress from exerting the power it possesses under the 
Constitution over interstate and international eommeroe, or 
so as to exempt its corporation engaged in interstate com- 
merce from obedience to any rule lawfully established by 
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Congress for such commerce ; nor can any State give a cor- 
poration created under its laws authority to restrain inter- 
state or international commerce against the will of the 
nation as lawfully expressed by Congress. Every corpora- 
tion created by a State is necessarily subject to the supreme 
law of the land. Ib. 8—474 

17 . Whilst every instrumentality of domestic commerce is subject 

to State control, evezy instrumentality of interstate com- 
merce may be reached and controlled by national authority, 
so far as to compel it to respect the rules for such commerce 
lawfully established by Congress. Ib. 8 — 478 

18. Congress has the power to establish rules by which interstate 

and International commerce shall be governed, and by the 
Sherman Law has prescribed the rule of free competition 
among those engaged in such commerce. Ib. 2 — 180 

19. Congress may Prohibit Private Contracts which Restrain Inter- 

state Commerce. — Congress may, in the exercise of the power 
conferred by the commerce clause of the Constitution, pro- 
hibit private contracts which operate to directly and sub- 
stantially restrain Interstate commerce. U. S. v. Northern 
Securities Co., 120 F., 721. 8 — 216 

80. It is the declared policy of Congress, which accords with the 
principles of the common law, to promote individnal compe- 
tition in relation to interstate commerce, and to prevent com- 
binations which restrain such competition between their 
members; and it is no defense to an action to dissolve such 
a combination as illegal under the Sherman Law that it has 
not in faot been productive of injury to the public, or even 
that it has been beneficial, by enabling the combination to 
compete for business in a wider field. V . S. v. Chesa- 
peake d O. Fuel Co., 105 F., 93. 8—34 

Affirmed, 115 F., 610 (2—151). 

21 . Authority over State Corporation. — Congress has no authority, 
under the commerce clause or any other provision of the 
Constitution, to limit the right of a corporation created by 
a State in the acquisition, control, and disposition of property 
in the several States, and It Is Immaterial that sueh property, 
or the products thereof, may become the subject of inter- 
state commerce; and it Is apparent that by the- Sherman 
Law, In relation to monopolies, Congress did not Intend to 
declare that the acquisition by a State corporation of so large 
a part of any species of property as to enable the owners to 
control the traffic therein among the several States constituted 
a criminal offense. In re Greene, 52 F., 104. 1 — 55 

28 . While Congress may not have general visitatorial power over 
State corporations, it? powers in vindication of its own laws 
are the same as If the corporation had been created by an 
net of Congress. Hale v. Henkel , 201 U. S., 75. 8—906 
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S3. Franchises of a corporation chartered by a State are, so far a# 
they involve questions of interstate commerce, exercised in 
subordination to the power of Congress to regulate suoh com- 
merce. Ib. 2 — 906 

24. Congress has power, under the commercial olause of the Con- 

stitution, to regulate and restrict the use, In commerce 
among the several States and with foreign nations, of con- 
tracts, of the method of holding title to property, and of 
every other instrumentality employed in that commerce, so 
far as it may be necessary to do so in order to prevent the 
restraint thereof denounced by the Sherman Law. U. S . v. 
Standard Oil Co., 173 F., 187. 8—711 

25. Is Without Power to Compel a Person to Sell His Goods to a 

Particular Customer. — Congress is wittiout constitutional power 
to authorize the courts by Injunction to compel a person, 
selling goods in interstate commerce, and affected by no pub- 
lic duty, to sell his goods to a particular customer. Great 
Atl. d Pac. Tea Co. v. Cream of Wheat Co., 224 F„ 574. 

0 — 872 

See also Injunctions, 26. 

CONSENT OP PARTIES. See Courts, 62, 69. 

CONSPIRACY. 

1. Conspiracy Defined. — A conspiracy consists in an agreement to 

do something; but in the sense of the law, and therefore in 
the sense of the Sherman Law, it must be an agreement 
between two or more to do, by concerted action, something 
criminal or unlawful, or, it may be, to do something lawful 
by criminal or unlawful means. A conspiracy, therefore, 
is in itself unlawful, and, in so far as this statute Is directed 
against conspiracies in restraint of trade among the several 
States, it is not necessary to look for the Illegality of the 
offense in the kind of restraint proposed. Any proposed 
restraint of trade, though It be in itself Innocent, if it is to 
be accomplished by conspiracy, Is unlawful. U. S. v. Debt, 
64 F., 724, 748. 1—852 

2 . Conspiracy Defined. — A conspiracy Is a combination of two or 

more persons by concerted action to accomplish a criminal 
*or unlawful purpose, or some purpose not in itself criminal, 
by criminal or unlawful means. Pettibone v. U. S., 148 
U. S., 203, cited. U. S. v. Cassidy , 67 F., 698. 1— 449 

8. Conspiracy Defined. — A conspiracy is a combination between 
two or more persons to do a criminal or unlawful act, or 
a lawful act by criminal or unlawful means. There need 
not be a formal agreement between the conspirators, if it 
appears they acted in concert and with the design to con- 
summate an unlawful purpose ; nor is it necessary that each 
95825* — 18 10 
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conspirator slfall know of all the means to carry out the 
purpose of the conspiracy. Latolor v. Loewe , 209 F., 725. 

5— 405 

4. Conspiracy Defined. — A conspiracy is a combination of two or 

more persons, by concerted action, to accomplish a criminal 
or unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means. Mitchell v. 
Uitchman Coal & Coke Co., 214 F. t 70S. 5—623 

5. Conspiracy Defined. — A conspiracy is a partnership In criminal 

purposes brought about by an agreement, and so long as the 
partnership continues the conspiracy continues, whether any- 
thing is done in furtherance of it or not. Patterson v. 
U. 8., 222 F., 631. 5—108 

6. Conspiracy Defined.— A conspiracy Is a combination of two or 

more persons by concerted action to do an unlawful thing, 
or to do a lawful thing in an unlawful manner. Alaska 
8. S. Co. v. Inter. Longshoremen's Ass'n , 236 F., 969. 6—680 

7. When a Combination May Constitute. — A combination to effect 

an unlawful object through lawful means may constitute a 
criminal conspiracy. V . 8. v. Rintelcn , 233 F„ 799. 6 — 532 

8. The term “conspiracy,” in section 1 of the Sherman Law, is 

used in its well-settled legal meaning, and any restraint of 
trade or commerce, it to be accomplished by conspiracy, is 
unlawful. U. S. v. Debs, G4 F., 724. 1-322 

9. The word “conspiracy,” as used in the Sherman Law, has sub- 

stantially the same meaning as the word 11 contract” U. 8. y. 
Kissel, 173 F., 825. 3-749 

10. Conspiracy More Than a Contract. — A conspiracy in restraint 

of trade is more than a contract in restraint of trade; the 
latter is instantaneous, but the former is a partnership in 
criminal purposes and as such may have continuance in 
time; and so held in regard to a conspiracy made criminal 
by the Sherman Law. U. S . v. Kissel, 218 U. S., 608. 3—823 

11. Conspiracy, When Completed. — The common-law offense of con- 

spiracy is completed when the unlawful conspiracy is en- 
tered into, and proof of overt acts is unnecessary. U . 8. v. 
Rintelin , 233 F., 797. 6—530 

12. Persons Who Conspire to Restrain Trade Are Guilty, Though No 

Overt Acts Are Committed. — Under section 1 of the Sherman 
Law, persons who conspired to restrain trade between the 
United States and foreign nations, are guilty, though no 
overt acts were committed; such conspiracy being governed 
by the rules applicable to common-law conspiracy, which 
made the unlawful conspiring the gist of the offense. Ib. 

6— 526 

18. Zs Complete Under the Sherman Law, When Entered Into, 
Though Overt Act Not Committed.— A violation of the Sher- 
man Law is complete where a conspiracy to do acts in re- 
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stralnt of trade Is entered Into, though no overt act Is com- 
mitted. U. 8 . ▼. Bopp, 237 F., 285. 6—708 

14. Same — Under Section 37, Criminal Code, It Not Completed Until 

an Overt Aet Is Committed. — The offense denounced by sec- 
tion 37 of the Criminal Code declaring that if two or more 
persons conspire to commit any offense against the United 
States or to defraud the United States, and one or more of 
such parties do any act to effect the object of the conspiracy, 
each shall be punished, is not completed until an overt act is 
committed, lb. 6 — 708 

15. Conspiracy to Commit Offenses Against the United States — Re- 

vised Statutes, Section 5440. — The statute relating to con- 
spiracies to commit offenses against the United States (Rev. 
Stat., sec. 5440) contains three elements, which are neces- 
sary to constitute the offense. These are: (1) The act of 
two or more persons conspiring together; (2) to commit any 
offense against the United States; (3) the overt act, or the 
element of one or more of such parties doing any act to 
effect the object of the conspiracy. U. 8. v. Cassidy, 67 F., 
702. 1—455 

16. At Common Law, Overt Act Not Necessary. — While at common law 

it was not necessary to aver or prove an overt act in further- 
ance of a conspiracy, yet, under the statute relating to con- 
spiracies to commit an offense against the United States, 
the doing of some act In pursuance of the conspiracy is made 
an ingredient of the crime, and must be established as a nec- 
essary element thereof, although the act may not be in itself 
criminal. U . S. v. Thompson, 31 F., 331, 12 Sawy., 155, cited. 
lb. 1—450 

17. Same. — It is not necessary, however, to a verdict of guilty that 

the jury should find that each and every one of the overt 
acts charged in the indictment was in fact committed; but it 
is sufficient to show that one or more of these acts was com- 
mitted, and that it was done in furtherance of the con- 
spiracy. lb. 1 — 464 

18. Under Sherman Law, Overt Act Not Necessary. — To constitute 

the offense of conspiracy in restraint of interstate of foreign 
commerce, or to monopolize such commerce, under the Sher- 
man Law, unlike a conspiracy to commit an offense against 
or to defraud the United States, under Rev. St. I 5440, no 
overt act is necessary ; the conspiracy itself being the offense. 
U. 8 . v. Kissel, 173 F., 825. 3—747 

IS. Conspiracy as Distinct Offense. — The law regards the act of 
unlawful combination and confederacy as dangerous to the 
peace of society, and declares that such combination and 
confederacy to commit crime requires an additional restraint 
to those provided for the commission of the crime Itself. 
It therefore makes criminal the conspiracy itself, with pen- 
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alties and punishments distinct from those It attaches to the 
crime which may be the object of the conspiracy. U. 8 . ▼. 
Cassidy, 67 F., 698. 1—449 

80. Same— Manner of Conspiring. — The common design is the es- 

sence of the charge ; but it is not necessary that two or more 
persons should meet together and enter into an explicit or 
formal agreement for an unlawful scheme, or that they 
should directly, by words or In writing, state what the un- 
lawful scheme was to be, and the details of the plan or the 
means by which the unlawful combination was to be made 
effective. It is sufficient if two or more persons, in any man- 
ner or through any contrivance, positively or tacitly, come 
to a mutual understanding to accomplish a common and 
unlawful design. Ib. 1 — 465 

81. Formal Agreement Not Necessary. — No formal agreement Is 

necessary to a conspiracy, a tacit understanding being suf- 
ficient; and it is not essential that each conspirator have 
knowledge of the details, the means to be used, or that the 
agreement be enforceable. Alaska 8. 8 . Co. v. Inter. Long- 
shoremen's Ass'n, 236 F., 969. 6 — 680 

88. Under the Law of New York, the Gist of the Offense Is an Agree- 
ment to Prevent Competition, Regardless of the Intention of 
the Parties. — Penal Law of New York, article 54, section 580, 
subdivision 6, provides that, if two or more persons conspire 
to commit any act injurious to trade or commerce, each of 
them is guilty of a misdemeanor. Held , that the gist of 
the offense is an agreement to prevent competition regardless 
of the intention of the parties ; the prevention of competition 
In business being an “act injurious to trade,” within the 
statute. Paine Lumber Co. v. Neal, 212 F., 266. 5 — 443 

83. Charaoter and Effect of, How to Be Judged. — The character and 

effect of a conspiracy is not to be judged by dismembering It 
and viewing its separate parts, but only by looking at it as 
a whole. U. S . v. Patten , 226 U. S., 544. 4—759 

84. Continuance of Conspiracy. — A conspiracy to restrain or monop- 

olize trade, in violation of the Sherman Law, by obtaining 
control of a competitor through a pledge of a majority of its 
stock to secure a loan to a stockholder, and then voting 
to suspend business until further order of the hoard of 
directors, continues, so far as the statute of limitations is 
concerned, so long as any further action is taken in fur- 
therance of the conspiracy. U . 8 . v. Kissel , 54 L., ed., 1168. 

3 — 828 

85. Same. — Although mere continuance of result of a crime does 

not continue the crime Itself, if such continuance of result 
depends upon continuous cooperation of the conspirators, 
the conspiracy continues until the time of its abandonment 
or success. U. 8 . v. Kissel, 218 U. S. f 607. 3—823 
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88. Wkn Proven, Xs Presumed to Have Continued Until Objeet Ac- 
complished. — A conspiracy proved to have been formed is 
presumed to have continued until Its object was accomplished. 
Steers v. U. 6., 192 F., 8. 4—437 

87. Continues So Long as Partnership in Criminal Purpose Con- 

tinues. — Where a conspiracy was in existence more than 
three years prior to the finding of an indictment, and con- 
tinued into such period of limitation, It is not absolutely es- 
sential to support a conviction therefor that anything should 
be done in furtherance of the conspiracy within the three 
years, since a conspiracy is not merely an agreement to do an 
unlawful thing, or a lawful thing by unlawful means, but is 
initiated by the agreement, and it continues so long as the 
partnership continues, whether anything is done in further- 
ance of it or not. Patterson v. U. S ., 222 F., 630. 5 — 108 

88. Same — Parties to Conspiracy. — Where an unlawful end is sought 

to be effected, and two or more persons, actuated by the com- 
mon purpose of accomplishing that end, work together in 
any way in furtherance of the unlawful scheme, every one 
of said persons becomes a member of the conspiracy, al- 
though the part any one was to take therein was a subordi- 
nate one, or was to be executed at a remote distance from 
the other conspirators. U. S. v. Cassidy , 67 F., 702. 1 — 455 

80. Same. — Anyone who, after a conspiracy is formed, and who 

knows of its existence, Joins therein, becomes as much a 
party thereto from that time as if he had originally con- 
spired. 17. 8. v. Babcock, Fed. Cas. No. 14487, 3 DilL, 
cited. Ib. ' 1—455 

SO. Hast Be at Least Two Parties. — Where an indictment against 
a number of defendants charges them with a conspiracy 
among themselves and with others in restraint of interstate 
trade and commerce, in violation of section 1 of the Sherman 
Law, or to monopolize any part of such trade and com- 
merce, in violation of section 2, to warrant a conviction, it 
must be found that at least two of the defendants were 
parties to such a conspiracy. U . S. v. American Naval 

Stores Co ., 172 F., 460. 8—687 

81. One Joining After Conspiracy Formed, as Much a Co-oonspirator 

as if Party to Designing It. — One who learns of a conspiracy 
or unlawful combination after it is formed, and then Joins It 
or knowingly aids in the execution of the scheme and shares 
In its profits, becomes from that time as much a co-conspirator 
as if he were one of those who originally designed it. U . S. 
v. L. S. d M. 8. Ry . Co. et oL, 203 F., 307. 5—259 

88. Ofloers of the Manufacturing Department of a Corporation, 
and Having nothing to Do with Competition, not Parties 
to Conspiracy. — Those officers and agents of a company manu- 
facturing and selling cash registers having nothing to do with 
competition, as, for instance, those in the manufacturing de- 
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partment, could not be said to be parties to a conspiracy on 
the part of its officers and agents to restrain and destroy the 
interstate trade of its competitors. Patterson v. U, 222 F. f 
631. 5— 100 

S3. Same — Persons Knowing of, Not Parties to, Unless by Word or 
Reed, They Become Parties to It — It was not sufficient to make 
persons parties to a conspiracy that they knew of it, or ac- 
quiesced in it, if they did not by word or deed become a party 
to it. Ib. 5 — 100 

34. Evidence — Acts of One Party. — Where several persons are 

proved to have combined together for the same illegal pur- 
pose, any act done by one of them, in pursuance of the 
original concerted plan, and with reference to the common 
object, is, in the contemplation of the law, the act of the 
whole party, and therefore the proof of such act will be 
evidence against any of the others who were engaged in the 
conspiracy. U. S. v. Cassidy , 67 F., 698. 1 — 449 

35. Same — Declarations by Parties. — Any declaration made by one 

of the parties during the pendency of the illegal enterprise, 
is not only evidence against himself, but against all the other 
conspirators, who, when the combination Is proved, are as 
much responsible for such declarations, and the acts to 
which they relate, as If made and committed by themselves. 
This rule applies to the declaration of a co-conspirator, 
although he may not himself be under prosecution. Ib. 

1—456 

36. Acts of Agents Acts of Principal. — The acts of agents and em- 

ployees In furtherance of a conspiracy are the acts of the 
principal. Alaska S. S. Co. v. Inter. Longshoremen's Ass*n t 
236 F., 969. 6—680 

37. Are Seldom Capable of Proof by Direot Testimony. — Conspiracies 

are seldom capable of proof by direct testimony and a con- 
spiracy to accomplish that which is their natural consequence 
may be inferred from the things actually done. Eastern 
States Ret . Lum. Deal. Ass f n v. U. 8., 234 U. S., 612. 4 — 873 

S3. Same — Keans Contemplated — Allegations and Proofs. — It is not 
incumbent upon the prosecution to prove that all the means 
set out in the indictment were in fact agreed upon to carry 
out the conspiracy, or that any of them were actually used 
or put in operation. It is sufficient if it be shown that one 
or more of the means described in the indictment were to 
be used to execute that purpose. U. S. v. Cassidy , 67 F. f 708. 

1—464 

39. Proieoution for Conspiracy — Sufficiency of Evidence. — Evidence 
considered in a prosecution for conspiracy in restraint of 
Interstate trade and commerce in violation of the Sherman 
Law and held sufficient to require the submission of the case 
to the Jury. Steers v. U. S u 192 F., L 4 — 439 
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40. Aoquittal not a Bar to Prosecution for Future Acts Continuing 

the Conspiracy. — A conspiracy to restrain or monopolize in- 
terstate commerce, in violation of the Sherman Law, is neces- 
sarily a continuing one, and its illegality is not alone in the 
act of confederating or engaging in the conspiracy, but also 
in its continuation, so that a judgment of conviction or acquit- 
tal in a prosecution of those engaged in it is not a bar to their 
subsequent prosecution for continuing and carrying forward 
the same conspiracy thereafter, which is a new violation of 
the law. U. S. v. Sivift, 186 F., 1015. 4—71 

41. If Its Purpose is to Restrain, Degree of Restraint is Imma- 

terial. — If the purpose of a conspiracy is to restrain inter- 
state trade, within the meaning of the Sherman Law, the 
degree of restraint effected thereby is immaterial to the of- 
fense. XJ. 8. v. Patterson et al., 201 F., 722. 5 — 37 

42. Not Essential That Its Execution Will Benefit the Conspirators. — 

To bring a conspiracy within the Sherman Law, it is not es- 
sential that its execution be of any benefit to the conspira- 
tors, it being sufficient that it will be in restraint of an- 
other's interstate trade or commerce. Patterson v. U. 8 ., 
222 F., 610. 5—01 

43. Same — Extent of Trade Conspired Against Is Immaterial.— Under 

the Sherman Law, section 1, relative to conspiracies in re- 
straint of interstate commerce, the extent of the interstate 
trade or commerce conspired against is immaterial, and a 
conspiracy between the officers and agents of one competitor 
on its behalf to restrain a single interstate sale or shipment 
by another competitor is covered by it. lb. 5 — 91 

44. Good Motives of Conspirators No Defense. — Under the Sherman 

Law, which denounces unreasonable competition and con- 
spiracies, a “ conspiracy ” may have as an element the seek- 
ing of an unlawful end or the employment of unlawful 
means, and the good motives of the conspirators are no de- 
fense. U ’. 8. v. Motion Picture Patents Co., 225 F., 806. 

5— 213 

45. Responsibility Not Lessened Because Unlawful Means Employed 

Not Effective. — The responsibility of those who unlawfully 
place substantial obstacles in the legitimate channels of 
interstate commerce is not lessened by the fact that some of 
the persons engaged in such commerce are able by superior 
agility to surmount the obstacles and that others by strength 
are able to break them down. V . 8. v. HoUis (not reported). 

6— 995 

46. Persons Engaging in One Which Directly Impedes Commerce, 

Presumed to Have Intended That Result.— Persons engaging 
in a conspiracy which necessarily and directly will Impede 
and burden Interstate commerce, contrary to section 1 of 
the Sherman Law, making it a criminal offense to engage 
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in a conspiracy in restraint of Interstate commerce, are 
chargeable with intending that result U. 8. v. Patten , 57 
L. Ed., 333. 4—759 

47. Not All Conspirators Need Be Traders in Order to Bring It 
Within the Sherman Act— The alleged conspirators need not 
all be traders in order to bring their conspiracy within the 
condemnation of the Sherman Law, of combinations in re- 
straint of interstate or foreign commerce, or the monopoliza- 
tion or attempt to monopolize any part thereof. Nash v. 
17. 8 ., 229 U S., 373 ; 57 L. Ed., 1232. 5—240 

45. Conspiracy is Within Provisions of Sherman Law, Though for 
a Time It May Tend to Stimulate Competition. — A conspiracy 
to corner the market in a commodity, though it may tend to 
stimulate competition for a time, is within the provisions 
of the Sherman Law, making it a criminal offense to engage 
in a conspiracy in restraint of interstate commerce, if it also 
operates to thwart the usual operation of the laws of supply 
and demand, to withdraw the commodity from the normal 
current of trade, to enhance the price artificially, to hamper 
users and consumers in satisfying their needs, and to produce 
practically the same evils as does the suppression of com- 
petition. U. S. v. Patten, 57 L. Ed., 333. 4—757 

49. A combination of labor organizations whose professed object is 

to arrest the operation of the railroads whose lines extend 
from a great city into adjoining States until such roads 
accede to certain demands, made upon them, whether such 
demands are in themselves reasonable or unreasonable, just 
or unjust, is an unlawful conspiracy In restraint of trade and 
commerce among the States, within the Sherman Law, 
and acts threatened in pursuance thereof may be restrained 
by injunction, under section 4 of the law. 17 . 8. v. Elliott , 
62 F., 801. 1—262 

50. A combination to incite the employees of all the railways in 

the country to suddenly quit their service, without any 
dissatisfaction with the terms of their employment, thus 
paralyzing utterly all railway traffic, in order to starve the 
railroad companies and the public into compelling an owner 
of cars used in operating the roads to pay his employees 
more wages, they having no lawful right so to compel him, 
is an unlawful conspiracy by reason of its purpose, whether 
such purpose is effected by means usually lawful or other- 
wise. Thomas v. Cin., N . 0. A T. P. Ry. Co., 62 F., 871. 

1—286 

II. lame.— Such combination, its purpose being to paralyze the 
interstate commerce of the country, is an unlawful con- 
spiracy, within the Sherman Law, declaring illegal every 
contract, combination, or conspiracy in restraint of trade 
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or commerce among the several States. U. 8. y. Patterson, 
55 F., 605, disapproved. Ib. 1 — 286 

58. Same— Obstructing Malls. — Such combination, where the mem- 
bers intend to stop all mail trains as well as other trains, 
and do delay many, in violation of Revised Statutes, section 
3995, punishing anyone willfully and knowingly obtructing 
or retarding the passage of the mulls, is an unlawful con- 
spiracy, although the obstruction is effected by merely quit- 
ting employment. Ib. 1 — 291 

58. Any combination or conspiracy on the part of any class of men 
who by violence and intimidation prevent the passage of 
railroad trains engaged In interstate commerce is in viola- 
tion of the Sherman Law, declaring illegal every contract, 
combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among the States. In re 
Grand Jury , 62 F., 840. 1 — 301 

54. A combination of persons, without regard to their occupation, 

which will have the effect to defeat the provisions of the 
Interstate commerce law, inhibiting discriminations in the 
transportation of freight and passengers, and further to 
restrain the trade or commerce of the country, will be ob- 
noxious to the penalties prescribed in section 5440, Revised 
Statutes, relating to conspiracy. Waterhouse v. Comer, 55 
F., 149. 1—120 

55. Not Unlawful for Members of Labor Union, by Peaceable Means, 

to Induce Persons to Join the Union. — Since members of a 
trade-union have a lawful right to induce persons employed 
in the same general business to join the union in order to se- 
cure as high wages as possible, compatible with the successful 
operation of the business, a combination to accomplish such 
purposes by peaceable and lawful methods, so long as they 
refrain from resorting to unlawful measures to effectuate the 
same, does not constitute a conspiracy. Mitchell v. Ilitehr 
man Coal d Coke Co., 214 F., 708. 5 — 622 

58. Same — Threats of Labor Organizer, Having No Authority to 
Carry Them Into Execution, Insufficient to Show a Conspiracy 
to Compel Unionization of Mines. — Threats of an organizer 
employed to induce mine workers to form a local of the 
United Mine Workers of America, to unionize the employees 
of complainant’s mine or shut it down, he having no authority 
to carry the threats into execution, were insufficient to show 
a conspiracy to compel the unionization of the mine by un- 
lawful means. Ib. 5 — 623 

57 . The Exercise, by Employees, of Right to Strike, Not Unlawful. — 
The exercise by employees of their right to combine and 
•trike to obtain better wages, though It Interferes with the 
employer’s business, la not an unlawful conspiracy, which en- 
titles the employer to an injunction restraining acts in fur- 
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therance thereof which are in themselves lawful. Tri-City 
Trades Council v. American Steel Foundries , 238 F., 732. 

6 — 918 

58. Only Those Which Are Unreasonably in Restraint of Trade and 

Commerce Are Covered by the Sherman Law. — The Sherman 
Law declaring Illegal every contract, combination in the 
form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several States or with foreign 
nations covers only contracts, combinations, and conspiracies 
which are unreasonably In restraint of interstate trade or 
commerce, though possibly every conspiracy is unreasonably 
in restraint thereof, on the theory that there can be no 
reasonable conspiracy, or conspiracy to do a reasonable 
thing. Patterson v. 17. S., 222 F. f 618. 5—90 

59. Between Competitors, or Between Officers of One Competitor 

Against Another Are Covered by the Sherman Law. — The Sher- 
man Law includes conspiracies between competitors, or be- 
tween the officers and agents of one competitor, on its be- 
half, against another competitor, and also includes conspir- 
acies between any persons against any other person. Ib. 

5—90 

60. Conspiracy to Injure in Business. — The action of an association 

of manufacturers in adopting a resolution denouncing a 
dealer in the product they manufactured, who bought and 
shipped such product to customers in other States and for- 
eign countries, and in printing such resolution in circulars, 
and mailing the same to other manufacturers and customers 
of the dealer, whereby his business was injured, constituted 
an illegal combination or conspiracy in restraint of interstate 
and foreign commerce, and gives the person injured a right 
of action in a circuit court of the United States, under the 
Sherman Law, to recover the damages sustained. Oibbs v. 
MoNeeley, 102 F., 594. 2—25 

See also Statutes, 102. 

61. Same — To Run a Corner in Cotton, Within Terms of Sherman 

Law. — A conspiracy to run a corner in the available supply 
of a staple commodity, such as cotton, nominally a subject 
of interstate trade and commerce, to be accomplished by 
purchase for future delivery, coupled with a withholding from 
sale for a limited time, thereby enhancing artificially its 
price to all buyers throughout the country, is within the 
terms of the Sherman Law, which makes it a criminal offense 
to engage in a conspiracy in restraint of interstate commerce, 
since by its necessary operation it will directly and mate- 
rially impede and burden such commerce. U . S. v. Patten , 
57 L. Bd., 333. 4—757 

69. Powder Trust— The Mere Faet that a Majority of 8took of One 
Company is Owned by Another Did Not Alono Show Con- 
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•piracy. — The mere fact that the majority of the stock of 
corporations engaged in the manufacture and sale of powder, 
other than black blasting powder, was owned or controlled 
by a corporation engaged in manufacturing black blasting 
powder, did not alone show that the former corporations 
participated in a conspiracy by the latter to injure the trade 
and business of another manufacturing black blasting pow- 
der, suing all the corporations for damages under section 7 
of the Sherman Law. Buckeyo Powder Co. v. Du Pont Pow- 
der Co., 223 F., 885. 4—804 

63. Attempt of Conspirators to Coerce Non-members from Dealing 
with Blacklisted Persons, Illegal Conspiracy. — Interstate ship- 
pers of an especially desirable variety of potato formed a 
shippers* association, the members of which made 75 per cent 
of all interstate shipments of such potatoes. The association 
acted through a committee which was authorized to determine 
whether any person producing, receiving, or dealing in such 
potatoes was undesirable. Persons adjudged undesirable 
were put on a blacklist, which was circulated among the mem- 
bers, who were forbidden under a penalty from having any 
business dealings with blacklisted persons. The blacklist 
was also circulated among non-members, deuling In potatoes 
as buyers, sellers, commission merchants, or otherwise, and 
such non-members were notified that, unless they ceased deal- 
ing with blacklisted persons they would be blacklisted, and 
members of the association would no longer deal with them. 
An indictment for conspiracy in restraint of trade did not 
state the object of the association or the reasons for which 
persons were blacklisted. Held , that on demurrer it must be 
assumed that these reasons were legitimate, and hence the 
Indictment did not show that defendants were not within 
their rights in forming the association, blacklisting persons, 
and agreeing that the members would not deal with such 
blacklisted persons, but that in going outside its own mem- 
bership and attempting to coerce non-members from dealing 
with those blacklisted it was an illegal conspiracy. U . 8. v. 
King, 229 F., 278. 6-419 

CONSTITUTION. 

1, Constitutional Guaranty of Right of Assembly and Free 
Speech. — Inciting the employees of a receiver, who is oper- 
ating a railroad under the order of a court, to leave his 
employ, in order to carry out an unlawful conspiracy, is 
not protected by constitutional guaranties of the right of 
assembly and free speech, and is not less a contempt be- 
cause effected by words only, if the obstruction to the opera- 
tion of the road by the receiver is unlawful and malicious. 
Thomas v. Cin. t N. 0. d T. P. Ry. Co., 62 F., 803. 1—260 
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2. The constitutional freedom of contract as to the use and man- 

agement of property does not include the right of railroad 
companies to combine as one consolidated and powerful asso- 
ciation for the purpose of stifling competition among them- 
selves, and of thus keeping their rates and charges higher 
than they might otherwise be under the laws of competition, 
even if their rates and charges are reasonable. U. 8. v. 
Joint Traffic Asm., 171 U. S., 505. 1—869 

3. legislation which renders unlawful contracts, the direot effect 

of whloh is to shut out from interstate oommeree the opera- 
tion of the general law of competition, is not an interferenoe 
with the general liberty of contract possessed by the citizen 
under the fifth amendment to the Constitution. Ib. 1 — 029 

4. The constitutional guaranty of liberty of the individual to enter 

into private contracts does not limit the power of Congress 
so as to prevent it from legislating upon the subject of con- 
tracts in restraint of interstate or foreign commerce. Ad- 
dystone Pipe d Steel Co. v. V. S. y 175 U. S., 211. 1—1009 

3. The provision in the Constitution regarding the liberty of the 
citizen is to some extent limited by the commerce olause; and 
the power of Congress to regulate interstate commerce com- 
prises the right to enact a law prohibiting the citizen from 
entering into those private contracts which directly and sub- 
stantially, and not merely indirectly, remotely, incidentally, 
and collaterally, regulate, to a greater or less degree, com- 
merce among the States. Ib 1—1024 

6. Constitutional Right of Private Contract Limited by Interstate 

Commerce Clause. — The constitutional guaranty of liberty to 
the Individual to enter into private contracts is limited to 
some extent by the commerce clause of the Constitution, and 
Congress may, in the exercise of the power conferred by 
such clause, prohibit private contracts which operate to 
directly and substantially restrain interstate commerce. 
V. S . v. Northern Securities Co., 120 F., 721. SI— 215 

7. The constitutional guaranty of liberty of contract does not pre- 

vent Congress from prescribing the rule of free competition 
for those engaged in interstate and international commerce. 
Northern Securities Co. v. United States , 193 U. S., 197. 
(Harlan, Brown, McKenna, Day.) SI — 340 

5. Same. — The constitutional guaranty of liberty of contract is 

not infringed by a Federal court decree enjoining the North- 
ern Securities Co., a corporation formed in pursuance of 
a combination of stockholders in two competing interstate 
railway companies for the purpose of acquiring a controlling 
interest in the capital stock of such companies, from exer- 
eising the powers acquired by such corporation by virtue of 
its acquisition of such stock. (48 L. ed. t 679.) 3—842 
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9. Only snob nets as directly interfere with the freedom of inter- 
state commerce are prohibited to the States by the Constitu- 
tion. Field v. Barber Asphalt Co., 194 U. S., 618. 9—555 

10. Article IV— Has Nothing to Bo with the Conduct of Individuals 

or Corporations. — Article IV of the Constitution of the United 
States only prescribes a rule by which courts, Federal and 
State, are to be guided when a question arises in the prog- 
ress of a pending suit as to the faith and credit to be given 
by the court to the public acts, records, and judicial proceed- 
ings of a State other than that in which the court is sitting. 
It has nothing to do with the conduct of individuals or cor- 
porations. Minnesota v. Northern Securities Co., 194 U. S., 
48. 2—533 

11. Fourth Amendment. See Immunity, 14, 15; Witnesses, 8, 20; 

Skabch, 2-4; Corporations, 13, 14, 25; and Courts, 38. 

12. Fifth Amendment. See Courts, 56, 58; Immunity, 1, 3, 7, 9, 

11, 16, 18; and Witnesses. 1, 2, 4, 11-13, 15, 16, 20, 23. 

13. Fourteenth Amendment. — It is not the purpose of the Four- 

teenth amendment to prevent the States from classifying the 
subjects of legislation and making different regulations as 
to the property of different individuals differently situated. 
The provision of the Federal Constitution is satisfied if all 
persons similarly situated are treated alike in privileges 
conferred or liabilities Imposed. Field v. Barber Asphalt 
Paving Co., 194 U. S., 618. 2—555 

14. Same. — A State statute which provides that certain improve- 

ments are not to be made if a majority of resident owners of 
property liable to taxation protest, is not unconstitutional 
because it gives the privilege of protesting to them and not 
to non-resident owners, lb. 2 — 559 

15. Same. — Discrimination in favor of agricultural products. See 

Connolly v. Union Sewer Pipe Co ., 184 U. S., 540. 2 — 119. 

19. Distinction Between Fifth and Fourteenth Amendments. — There 
is a substantial distinction between the fifth amendment of 
the Federal Constitution, which is obligatory only on the 
United States, and secures due process of law, and the 
fourteenth amendment, which is obligatory on the States 
and prohibits the denial of the equal protection of the laws; 
the latter expression being broader than the former, though 
the mere denial of equal protection of the laws may run 
into the other limitation. Mere discrimination, however, 
does not necessarily have that effect. 17. S. v. N. Y. t N. H . 
SH. R. Co 165 F., 745. 3—529 

17. Safte. — “Due process of law” does not prohibit the establish- 
ment of special commissions or the assignment of special 
judges for the trial of a specific offender, so long as there 
is a compliance otherwise with the rules of the common law. 
/*. 3 — 529 
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18. Same— 1 The expressions “ due process of law 19 and "the law of 

the land ” are synonymous. Ib. 8—530 

19. Significance of Its Provisions, How to Be Gathered. — Provisions 

of the Constitution of the United States are not mathematical 
formulas having their essence in their form, but are organic 
living institutions transplanted from English soil. Their sig- 
nificance is not to be gathered simply from the words and a 
dictionary, but by considering their origin and the line of 
their growth. Gompers v. U. S., 233 U. S., 610. 4—799 

SO. The Provision of, Prohibiting States from Passing Laws Impair- 
ing Obligation of Contracts, Is not a Limitation Upon Con- 
* gress— The constitutional provisions prohibiting the States 

from passing laws impairing the obligations of contracts is not 
a limitation upon the powers of Congress, to which it has no 
application. U . S. v. United Shoe Mach. Co. t 234 F., 151. 

6 — 829 


CONSTRUCTION OF STATUTES. 

1. Construction Which Has Become Rule of Property Will Not Be 

Overruled by Supreme Court.— Where a great majority of the 
courts to which Congress has committed the Interpretation of 
a law have construed It so that the line of decisions has be- 
come a rule of property, the Supreme Court should not, in the 
absence of clear reason to the contrary, overrule those de- 
cisions on certiorari, and so held in this case after reviewing 
the decisions sustaining the rule of contributory infringement. 
Henry v. A. B. IHck Co., 224 U. S., 36. 8—763 

2. Same— The Patent Law Should Be Construed so as to Give Effect 

to Purpose of It.— The patent statute is one creating and pro- 
tecting a true monopoly granted to subserve a broad public 
policy, and it should be construed so as to give effect to a 
wise and beneficial purpose. Ib. 6 — 766 

8. Will Be so Construed as to Bender It Valid. — Where a statute 
may be so construed as will render it valid, such construc- 
tion should be adopted. Thorbum v. Gates, 225 F., 6i7. 

9-202 

4. Courts Must Ascertain What Statute Condemns, in Determining 
Whether Acts Are Within Its Condemnation. — In order to 
decide whether acts charged are within the condemnation of 
a statute, the court must first ascertain what the statute does 
condemn and that involves its construction. U. 8. v. Patten, 
226 U. S„ 535. 4—752 

8. Where No Statutory Provision to Guide, a Federal Statute Must 
Be Construed with Reference to the Common Lam^ete. — 
Where there is no statutory provision to guide it, a federal 
statute must be construed with reference to the common law 
existing prior to the Declaration of Independence; there be- 



CONTEMPT. 


159 


Index-— Digest 

ing no Federal common law. United Copper Sec. Co. r. 
Amalgamated Copper Co., 232 F., 577. 6 — 448 

See also Statutory Construction. 

CONTEMPT. 

1. Interference with Receiver— Impeding Operation of Railroad.— 

Any willful attempt with knowledge that a railroad is In 
the hands of the court, to prevent or impede the receiver 
thereof appointed by the court from complying with the 
order of the court in running the road, which is unlawful, 
and which, as between private individuals, would give a right 
of action for damages, is u contempt of the order of the 
court. ' Thomas v. Cin., N. O. d T. P. Ry. Co. t 62 F., 81& 

1—283 

2. Same — Instigating Strike — Unlawful Combination. — Maliciously 

inciting employees of a receiver, who is operating a railroad 
under order of the court, to leave his employ, in pursuance 
of an unlawful combination to prevent the operation of the 
road, thereby inflicting injuries on its business, for which 
damages would be recoverable if it were operated by a pri- 
vate corporation, is a contempt of the court. Ib. 1 — 283 

S. Same — Constitutional Guaranty of Right of Assembly and Free 
Speech. — Such inciting to carry out an unlawful conspiracy 
is not protected by constitutional guaranties of the right of 
assembly and free speech, and is not less a contempt because 
effected by words only, if the obstruction to the operation 
of the road by the receiver is unlawful and malicious. Ib. 

1—292 

4. Contempt — Proceeding in Equity — Conclusiveness of Answer. — 

In proceedings for contempt in equity, a sworn answer, how- 
ever full and unequivocal, is not conclusive, even in the case 
of a stranger to the bill for the injunction which has been 
violated. U. S. v. l)ebs t 64 F„ 738. 1-339 

5. Same— Justification — Irregularities. — Where a court had Juris- 

diction of au injunction suit, and did not exceed its powers 
therein, no irregularity or error in the procedure or in the 
order can justify disobedience of the writ. Ib. 1 — 340 

6. Same.— In a proceeding for contempt in disobeying an injunc- 

tion, the sufficiency of the petition for the injunction, in 
respect to matters of form and averment merely can not be 
questioned. Ib. 1—340 

7. Contempt— Trial by Court. — Though the same act constitute a 

contempt and a crime, the contempt may be tried and pun- 
ished by the court, lb. 1—349 

8. Contempt — Violation of Injunction — Conspiracy. — Where de- 

fendants, directors, and general officers of the American 
Railway Union, in combination with members of the union, ' 
engaged in a conspiracy to boycott Pullman cars, in use on 
railroads, and for that purpose entered into a conspiracy 
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to restrain and hinder Interstate commerce In general, and, 
in furtherance of their design, those actively engaged in the 
strike used threats, violence, and other unlawful means of 
interference with the operations of the roads, and, instead 
of respecting an injunction commanding them to desist, per- 
sisted in their purpose, without essential change of conduct, 
they were guilty of contempt. Ib. 1 — 375 

9. Same — Interference with Receiver. — Any improper interference 
with the management of a railroad in the hands of receivers 
is a contempt of the court’s authority in making the order 
appointing the receivers, and enjoining interference with 
their control. Ib. 1 — 370 

10. The order of the Circuit Court finding the petitioners guilty of 

oontempt, and sentencing them to imprisonment, was not a 
final judgment or decree. In re Debs, 158 U. S., 573. 1 — 573 

11. Violation of Injunction — Contempt.— An injunction having been 

issued and served upon the defendants, the Circuit Court 
had authority to inquire whether its orders had been dis- 
obeyed, and when it found that they had been disobeyed, to 
proceed under Revised Statutes, section 725, and to enter 
the order of punishment complained of. Ib. 1—598 

13. Same— Habeas Corpus. — The Circuit Court having full Juris- 

diction in the premises, its findings as to the act of disobe- 
dience are not open to review on habeas corpus in this or 
any other court. Ib. 1 — 598 

18. Witness— Incriminating Evidence. — Where a witness is com- 
mitted for contempt in refusing to answer all of a series of 
questions, for the reason that the answers would tend to 
criminate him, and some of the answers would have that 
tendency, he should not be denied relief on habeas corpus 
because some of the questions might be safely answered. 
Foot v. Buchanan , 113 F., 156. 2 — 104 

14 . Although the subpoena duces tecum may be too broad in its 

requisition, where the witness has refused to answer any 
question, or to produce any books or papers, this objection 
would not go to the validity of the order committing him 
for contempt. Hale v. Henkel , 201 U. S., 43. 3—874 

18. Civil and Criminal Are Different, and Governed by Different 
Rulei.— Civil and criminal contempts are essentially different 
and are governed by different rules of procedure. Oompers 
v. Bucks Stove & Range Co., 221 U. S., 444. 4—785 

10 . Same — Civil Contempt Defined. — A proceeding, instituted by an 
aggrieved party to punish the other party for contempt for 
affirmatively violating an injunction in the same iinon in 
which the injunction order was issued, and praying for 
damages and costs, is a civil proceeding in contempt, and m 
part of the main action, and the court can not punish the 
contempts by imprisonment for a definite term; the only 
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punishment is by fine measured by the pecuniary injury sus- 
tained. 76. 4—784 

17. Same — In Criminal, Party Entitled to Protection Against Self- 

Incrimination. — In criminal proceedings for contempt the 

party against whom the proceedings are instituted is entitled 
to the protection of the constitutional provisions against self- 
incrimination. Ib. 4 — 785 

18 . Same— Variance Between the Procedure to Punish Civil and 

Criminal Contempts.— There Is a substantial variance between 
the procedure adopted and punishment imposed, when a 
punative sentence appropriate only to a proceeding for 

criminal contempt Is imposed in a proceeding in an equity 
action for the remedial relief of an injured party. Ib. 

4—780 

19. Is Not Criminal, When Up to Time of Sentence, Is Treated as 

Part of Original Proceeding. — A punitive sentence appropriate 
only to a proceeding at law for criminal contempt where the 
contempt consisted In doing that which had been prohibited 
by an injunction could not properly be imposed in contempt 
proceedings which were instituted, tried, and, up to the mo- 
ment of sentence, treated as a part of the original cause in 
equity. 76., 57 L. Ed., 797. 4—785 

20. None the Less Offensive, Because Bight of Trial by Jury Does 

Not Extend to Them. — Contempts are none the less offensive 
because trial by jury does not extend to them as a matter of 
constitutional right. Qompers v. U. &., 233 U. S., 610. 4 — 799 

21. Same — Are None the Less Crimes Within Seotion 1044, Although 

Bight of Trial by Jury Does Not Extend to Them.— Criminal 
contempts are none the less crimes within the meaning of 
Rev. Stat. 8 1044, prescribing u three years* limitation for 
criminal prosecutions, because the constitutional right of 
trial by jury In criminal cases does not extend to such con- 
tempts. 7ft., 58 L. Ed., 1115. 4—799 

22 . Writing of Letters by Party Enjoined Criticizing Injunction, etc., 

But Not Calculated to Incite Disobedience to It, Not a Con- 
tempt. — Under section 725, Rev. Stat., authorizing United 
States courts to punish contempts of their authority, but pro- 
viding that such power shall not be construed to extend to 
cases except the misbehavior of any person in their presence 
or so near thereto as to obstruct the administration of justice, 
the writing of letters by a party enjoined from doing certain 
acts, criticizing the Government and the litigation instituted 
by it, resulting in the injunction, but not directly calculated 
to incite disobedience to the injunction decree, was not a 
contempt. U. B. v. Southern Wholesale Qrocerf Aw*n, 207 
F., 444. 5—326 

95825°— 18 
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CONTRACTS. 

1. Contract for Entire Product — A contract with an Independent 

manufacturer for the entire product of his plant is not in 
itself a contract in illegal restraint of trade. Carter-Crume 
Co. v. Perrunff, 68 F., 439. 1—846 

2. Same. — If an independent manufacturer contracts to sell his 

entire product without knowledge of similar contracts made 
by the buyer with other manufacturers, and without any 
knowledge of the fact that such contract was Intended by 
the buyer as one step in a general scheme for monopolizing 
the trade in that article and controlling prices, such inde- 
pendent manufacturer can not be held to have expired 
against the freedom of commerce, or to have made a con- 
tract in Illegal restraint of trude. Ib. 1 — 847 

5. Purchase of Business — Combination in Restraint of Trade. — A 

contract by which a person sells his property and business 
good will to another can not be repudiated on the ground that 
the purchaser acquired the property for the purpose of ob- 
taining a monopoly of the business and in pursuance of an 
Illegal combination in restraint of interstate trade and com- 
merce. Camors-McConncU Co. v. McConnell , 140 F., 412. 

2—817 

4. Same.— In order to defeat a suit to enforoe such a contract on 
the ground that its enforcement is sought to aid and facili- 
tate the carrying out of an illegal combination to monopolize 
interstate trade and cqjnmerce, it must appear that the con- 
tract is directly connected with such unlawful purpose, and 
not merely collateral thereto. Ib. 2—819 

& Same. — Although the combination may be unlawful, an action 
for the performance of the contract oan not be defeated upon 
the ground that plaintiff is carrying on its business in an 
unlawful manner as a monopoly. Ib. 2 — 820 

6. Same. — An agreement, as Incidental to the sale of property as a 

business, that the seller will not enter into a competing busi- 
ness, Is valid and enforceable, notwithstanding it is in partial 
restraint of trade. Ib . 2 — 820 

7. Same — Specific Performance— Sale of Business — Enjoining Vio- 

lation. — A court of equity will enjoin a defendant from vio- 
lating a contract, clearly shown, by which he deliberately 
obligated himself for a valuable consideration not to engage 
in a certain business. Ib. 2—824 

8. Purchaser of River Craft not Relieved from Obligation to Pay 

Vnrohase Price Because of His Agreement to Maintain Pres- 
ent Tralllo Rates. — A purchaser of river craft can Sot in- 
voke the Sherman Law to relieve him from his obligation 
to pay the purchase price, because of his covenant to main- 
tain the present traffic rates, which Is not declared by the 
contract to enter into the consideration of the sale— 



CONTRACTS. 


163 


Index — Digest 

especially where the rates referred to primarily, If not ex- 
clusively, relate to domestio, and not to interstate, bnsinesi. 
Cincinnati , etc., Packet Co, v. Bay, 200 U. S., 179. 2 — 867 

9 . Same. — A eontraot is not to be assumed to contemplate unlawful 
results unless a fair construction requires It. Ib, 2 — 872 

10. Same. — -Where a contract relates to commerce between points 

within a State, both on a boundary river, it will not be con- 
strued as falling within the prohibitions of the Sherman 
Act because the vessels affected by the contract sail over soil 
belonging to the other State while passing between the intra- 
state points. Ib, 2 — 872 

11. Same. — Even if there is some interference with interstate com- 

merce, a contract is not necessarily void under the Sherman 
I*w if such interference is insignificant and merely inci- 
dental and not the dominant purpose; the contract will be 
construed as a domestic contract and its validity determined 
by the local law. Ib. 2—872 

12. Same. — A contract for sale of vessels, even If they are engaged 

in interstate commerce, is not necessarily void because the 
vendors agree, as is ordinary in case of sale of a business and 
its good will, to withdraw from business for a specified 
period. Ib. 2-873 

13. Any contract or combination which directly and substantially 

restricts the right of an interstate carrier to fix Its own rates, 
independently of its natural competitors, places a direct re- 
straint upon interstate commerce, in that it tends to prevent 
competition, and is in violation of the act, whether the 
rates actually fixed be reasonable or unreasonable. U, 8, v. 
Northern Securities Co 120 F., 721. 2—215 

14. Contracts — Proprietary Medicines.— A system of contracts made 

by the manufacturer of a proprietary medicine between him 
and wholesale dealers, to whom alone he sold his medicine, 
by which they were bound to sell only at a certain price and 
to retail dealers designated by him, and between him and 
the retail dealers by which, in consideration of being so des- 
ignated, they agreed to sell to consumers only at a certain 
price, is not unlawful as in restraint of trade, but is a rea- 
sonable provision for the protection of the manufacturer’s 
trade, and he is entitled to an injunction to restrain a de- 
fendant from Inducing other parties to such contracts to 
violate the same. Hartman v. John D. Park d Sons Co,, 
145 F., 358. 2—1000 

See also Dr, Miles Medical Co, v. Jaynes Drug Co ., 149 F., 838. 

15. A contract for the sale of merchandise is not rendered Illegal by 

the faet that the selling corporation is a trust or monopoly 
organised in violation of law, either Federal or State, the 
contract of sale being collateral and having no direct rein- 
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tlon to the unlawful scheme or combination. Chicago Wall 
Paper Mills v. General Paper Oo. t 147 F., 491. 2 — 1027 

16. Contraets Limiting Character of Material to be Vied to that 

Controlled by a Single Corporation. — Where the contract for 
the paving of a street with asphalt limited the kind of 
asphalt to be used to Trinidad asphalt, such fact, and the 
further fact that such asphalt was controlled by a single 
corporation, was not violative of the commerce clause of the 
Constitution or of the Sherman Law and did not affect the 
validity of the contract. Field v. Barber Asphalt Pav . <7o., 
117 F., 925. 2—193 

Affirmed, 194 U. S., 618 (2—555). 

17. Illegal. — Parties to a transaction adjudged to violate the Anti- 

Trust Act are not exempt from the doctrine in pari delicto 
on the theory that they acted in good faith and without 
intent to violate the law, where, with knowledge of the 
facts and of the statute, they acted under the mistaken sup- 
position that the statute would not be held applicable to 
the facts. Harriman v. Northern Securities Co., 197 U. S., 
244. 2—669 

Affirming, 334 F., 331 (2—618). 

Reversing, 132 F., 464 (2—587). 

18. Same. — Property delivered under an executed illegal contract 

can not be recovered back by any party in pari delicto , and 
the courts can not relax the rigor of this rule where the 
record discloses no special considerations of equity, justice, 
or public policy. 76. 2 — 713 

19. Same. — Where a vendor after transferring shares of railway 

stock to a corporation In exchange for its shares becomes a 
director of the purchasing corporation and participates in 
acts consistent only with absolute ownership by it of the 
railway stocks, and does so after an action has been brought 
to deolare the transaction illegal, his right to rescind the 
contract and compel restitution of his original railway 
shares, if it ever existed, is lost by acquiescence and laches. 
76. 2—715 

20. Effect of Illegal Provisions — Divisibility. — Stipulations in a con- 

tract which are invalid as in restraint of trade, if capable 
of being construed divisibly. do not affect the validity of 
other provisions. U. S. Consolidated Seeded Raisin Co. v. 
Origin d Skelley Co., 126 F., 364. 9—288 

21. 2ame — Validity — When Question for Jury. — Conceding that a 

contract legal in its terms and in Its consideration may be 
rendered illegal as against public policy by reason of the 
Intention of the parties to so use it as to commit civil Injury 
to third persons, where the evidence os to such intention is 
conflicting, the contract can not be declared illegal by the 
court as matter of law. lb. 2—298 
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S3. Effeet of Sherman Law upon Contracts in Bestraint of Trade 
whieh at Common Law Were Not Unlawful. — The effect of 
the Sherman Law is to render contracts in restraint of 
trade, as applied to Interstate commerce, unlawful in an 
affirmative or positive sense, and punishable ns a misde- 
meanor, and also to create a right of civil action for dam- 
ages in favor of persons injured thereby, and a remedy by 
injunction in favor both of private persons and the public 
against the execution of such contracts and the maintenance 
of such trade restraints. U. S. v. Addyston Pipe d Steel 
Co., 85 F ., 271. 1—772 

See also Continrmtal Wall Paper Co. v. Lewis Voight d Sons 
Co., 148 F., 939 (3—14) ; 212 U. S., 227 (3—480). 

23. The statute Is not limited to contracts or combinations which 

monopolize interstate commerce in any given commodity, 
but seeks to reach those which directly restrain or impair 
the freedom of interstate trade. The law reaches contracts 
and combinations which may fall short of complete control 
of a trade or business, and does not await the consolidation 
of many small combinations into the huge “trust” which 
shall control the production and sale of a commodity. Chesa- 
peake d O. Fuel Co. v. United States , 115 F., 610, 024. 2—168 

24. Applies to Common Carriers by Railroads — Contracts Affecting 

Bates. — The provisions respecting contracts, combinations, 
and conspiracies in restraint of trade or commerce among 
the several States or with foreign countries, contained in 
the Sherman Law, apply to and cover common carriers 
by railroad; and a contract between them in restraint of 
such trade or commerce is prohibited, even though the con- 
tract is entered into between competing railroads, only for 
the purpose of thereby affecting traffic rates for the trans- 
portation of persons and proj>erty. U . S. v. Trans-Mo . Ft. 
Assn., 166 U. S., 290. 1—648 

25. Act Applies to All Contracts in Bestraint of Interstate or For- 

eign Commerce — Not Confined to Unreasonable Bestraints. — 
The prohibitory provisions of the Sherman Law apply to all 
contracts in restraint of interstate or foreign trade or com- 
merce without exception or limitation ; and are not confined 
to those in which the restraint is unreasonable. Id. 1 — 648 

26. Test of Legality of a Contract or Combination. — The Sherman 

Law does not leave to the courts the consideration of the 
question whether the restraint is or is not unreasonable 
and such as would have rendered the contract invalid at 
common law. The only question in each case where the 
validity of a contract or combination under the law la 
involved is whether or not its necessary effeot is to restrain 
interstate commerce. Chesapeake d Ohio Fuel Co, v. U. 8., 
115 F. f 610. 2—151 
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*7. Same.— The test of the violation of the Sherman Law, by a con- 
tract or combination, is its effect upon competition in com- 
merce among the States. If its necessary effect is to stifle 
or to directly and substantially restrict interstate commerce, 
it falls under the ban of the law, but if it promotes, or only 
incidentally or indirectly restricts, competition, while its 
main purpose and chief effect are to promote the business 
and increase the trade of the makers, it Is not denounced 
or avoided by that law. Phillips v. Iola Portland Cement 
Co., 125 F. f 593. 2—284 

28. The Sherman Law is not Intended to affect contracts whioh have 

only a remote and indirect bearing on commerce between the 
States. Field v. Barber Asphalt Paving Co., 194 U. S., 618. 

2 — 555 

29. The Sherman Law does not apply to a contract or combination 

relating to the business of manufacturing within a State. 
Robinson v. Suburban Brick Co., 127 F., 804. 2—312 

SO. The Sherman Law does not, and could not constitutionally, 
affect any monopoly or contract in restraint of trade, unless 
it interferes directly and substantially with interstate com- 
merce, or •commerce with foreign nations. 17. S. v. Addyston 
Pipe d Steel Co., 78 F., 712. 1—630 

91. What Contracts, Combinations, or Conspiracies Violate the Sher- 
man Law. — Every contract, combination, or conspiracy, the 
necessary effect of which is to stifle or to directly and sub- 
stantially restrict competition in commerce among the States 
Is in restraint of Interstate commerce, and violates section 
1 of the Sherman Law. Whit well v. Continental Tobacco 
Co., 125 F., 454. 2—271 

82. What Acts, Contracts, and Combinations Do Not Violate the Sher- 
man Law. — Acts, contracts, and combinations which promote, 
or only incidentally or indirectly restrict, competition in 
commerce among the States, while their main purpose and 
chief effect are to foster the trade and increase the business 
of those who make aud operate them, are not in restraint of 
interstate commerce or violative of section 1 of the Sherman 
Law. Ib. 2—283 

98. Section 1 of the Sherman Law makes a distinction between a 
contract and a combination or conspiracy in restraint of 
trade. Rice v. Standard Oil Co., 134 F., 464. 2—633 

84. Contract for Sale of Goods by Member of Combination. — Section 
1 of the Sherman Law does not Invalidate or prevent a re- 
covery for the breaoh of a collateral contract for the manu- 
facture and sale of goods by a member of a combination 
formed for the purpose of restraining interstate trade in such 
goods. Hadley Dean Plate Class Co. v. Highland Glass Co., 
143 F., 242. 2-995 
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35. A system of contracts between manufacturers and wholesale 

and retail merehants by which the manufacturers attempt 
to oontrol not merely the prices at which its agents may sell 
its products, but the prices for all sales by all dealers at 
wholesale or retail whether purchasers or sub-purchasers, 
eliminating all competition and fixing the amount which the 
consumer shall pay, amounts to restraint of trade and is 
invalid both at common law, and, so far as it affects inter- 
state commerce, under the Sherman Law. Dr. Miles Medical 
Co. v. John D. Park 6 Sons Co., 220 U. S., 400. 4—24, 32 

36. Same. — Such agreements are not excepted from the general rule 

and rendered valid because they relate to proprietary medi- 
cines manufactured under a secret process but not under 
letters patent; nor is a manufacturer entitled to control 
prices on all sales of his own products in restraint of 
trade. Ib. 4 — 31 

37. Same. — The rights enjoyed by a patentee are derived from statu- 

tory grant under authority conferred by the Constitution, 
and are the reward received in exchange for advantages de- 
rived by the public after the period of protection has ex- 
pired ; and the rights of one not disclosing his secret process 
so as to secure a patent are outside of the policy of the 
patent laws, and must be determined by the legal principles 
applicable to the ownership of such process. Ib. 4 — 25 

38. Same. — The protection of an unpatented process of manufacture 

does not necessarily apply to the sale of articles manufac- 
tured under the process. Ib. 4 — 26 

_ 39. Same. — A manufacturer of unpatented proprietary medioines 
stands on the same footing as to right to control the sale of 
his product as the manufacturers of other articles, and the 
fact that the article may have curative properties docs not 
Justify restrictions which are unlawful as to articles de- 
signed for other purposes. Ib. 4—27 

40. Same. — A manufacturer of unpatented articles can not, by rule 

or notice, in absence of statutory right, fix prices for future 
sales, even though the restriction be known to purchasers. 
Whatever rights the manufacturer may have in that respect 
must be by agreements that are lawful. Ib. 4 — 28 

41. License Contract Under Patents Hay Constitute a Conspiracy 

in Restraint of Trade.— Conceding that a number of patents 
relating to the same art may be united by purchase in the 
same ownership, and that the grant of combination licenses 
thereunder on conditions specified may be within the lawful 
monopoly given by the patent law, yet to be immune from the 
operation of the Sherman Law the contract must be referable 
solely to the inventions under the patents, and Intended to 
secure a monopoly In the beneficial use of specific Inventions 
only; and where it extends beyond such purpose, and is 
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Intended to create a monopoly in the manufacture of the 
article to which the patents relate by securing and holding 
for the benefit of the parties all patents relating thereto 
under which such manufacture may be carried on, and not 
# for the protection of patent rights, it may constitute a con- 
spiracy and combination in restraint of trade in violation 
of the law. Indiana Mfg. Co. v. Case Threshing Machine 
Co., 148 Fed., 21. 3—25 

42. Same. — Complainant acquired by purchase the ownership of, or 

exclusive license to use, 21 United States and 2 Canadian 
patents, all relating to pneumatic straw stackers, and con- 
federated all of the manufacturers of threshing machines in 
the country in a plan of uniform licenses under the combined 
patents with a uniform price fixed for the product and pay- 
ment of royalty to complainant for each machine until the 
end of the full term of any of the patents or of any which 
might thereafter be acquired by complainant. It thereafter 
acquired numerous other patents, until it held over 100 
in all. The devices of such patents were not all capable 
of conjoint use in a single machine. None of them covered 
the pioneer invention of a wind stacker. A number covered 
non-interfering devices performing the same functions, and 
capable of independent use by different manufacturers, 
and many were of no practical value, and not used 
by any of the licensees. Held, that the purpose and effect 
of such system of contracts was to create a monopoly In 
wind-stacker products without reference either to any specific 
Invention or the validity of any patent; that the agreement 
fixing the selling price of any form of the product was 
not attributable to any patent in the list nor to specific 
invention in either of the patent devices, and was not within 
protection of the patent law, and that the combination created 
by such contracts was in restraint of trade and illegal as 
in violation of the Sherman Law, and the contracts not 
enforceable in equity. Ib. 3 — 29 

43 . Contracts Relating to Patented Articles. — Complainant, which 

was the owner of a number of patents relating to pneu- 
matic straw stackers, granted licenses to manufacturers 
of threshing machines by which they were given the right 
to use any or all Inventions covered by such patents and re- 
quired to sell stackers made thereunder at a stated price 
and to pay complainant a royalty on each stacker so made 
and sold. They were also given the right to use the inven- 
tions covered by any other patents relating to the art which 
should thereafter by acquired by complainant, and it did 
afterward acquire the ownership of practically all patents 
relating to such stackers. Held, that such contracts were 
not in restraint of competition and in violation of the 
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Sherman Law f but were within complainant's right under 
the patent laws, although all of the manufacturers of thresh- 
ing machines in the United States became licensees, there be- 
ing no right in the public to free competition in articles cov- 
ered by patents. Indiana Mfg. Co . v. Case Threshing Mach . 
Co., 154 F., 369. 3—288 

44 . Contracts in Restriction of Use of Patented Artioles. — Contracts 

between manufacturers of liquid door checks under various 
patents, by which each agreed to restrict its own trade in 
the article of his own Invention, not as an incident to a 
grant of rights under patents, but to enhance the price by 
the removal of competition, and which constituted a general 
plan to regulate and control the business of dealing In such 
checks sold in interstate commerce, the plan comprehending 
the maintenance of price, the pooling of profits, the elimina- 
tion of competition, and restraint of improvements, consti- 
tuted a violation of the Sherman Law, and were therefore 
unenforceable. Blount Mfg. Co. v. Yale & Toume Mfg. Co. t 
166 F., 556. . 3—577 

45 . Same. — Where certain contracts between manufacturers of 

liquid door checks restrained each of the parties in the 
exercise of its rights under its own patents and in the sale 
of its articles made thereunder, the contracts were not ren- 
dered valid, though in restraint of interstate commerce, 
because they also authorized each of the parties to use pat- 
ented inventions belonging to the others. Ib. 3 — 585 

46 . Legality of License Contracts. — A system of contracts between 

the owner of a patent for rubber-tired wheels and Its 
licensees, fixing uniform prices and the percentage of the 
whole output which should be made and sold by each 
licensee, and providing that the business of all should be 
supervised by commissioners appointed by the licensor, Is 
not rendered invalid by a provision for the accumulation of 
a fund by such commissioners with power to use the same 
with the consent of a majority in the purchase of tires from 
any or all of the licensees and to sell the same to the trade 
at such prices as they should deem for the best interest of 
all; it being within the right of the owner of the patent, 
either itself or through its licensees, to push the sale of its 
tires, and in doing so to undersell the makers of other tires 
or infringers. Rubber Tire Wheel Co. v. Milwaukee Rubber 
Works Co., 154 F., 363. 3—280 

47 . Modification of Contract with Licensees. — Since the public, by 

licenses to manufacture patented automobile tires, only se- 
cured the right to purchase the tires after they have been 
manufactured and offered for sale, and has no right to have 
the competition between the different licensees continued, 
a modification of the licenses between the owner of the pat- 
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ent and the various licensees regulating the manufacture 
and sale of such tires was not objectionable as a restraint of 
trade, in violation of the Sherman Law. Ooshen Rubber 
Works v. Single Tube A. d B. Tire Co. t 166 F., 433. 3 — 574 

48 . Sale of Articles Made by Secret Process. — The owner of a secret 
process or formula is not protected by law in his secret 
but he may protect himself by contract against its disclosure 
by one to whom it is communicated in confidence, or restrict 
its use by such person, and such contracts are not in re- 
straint of trade because of the character of the property 
right in the secret which would be destroyed by its disclosure, 
and because It is not in itself an article of commerce, but 
such considerations do not apply to contracts for the sale 
of the manufactured product which do not involve a dis- 
closure of the secret, and such contracts are within the rules 
against restraint of trade. Park d Sons Co. v. Hartman , 
153 F., 29. 3—237 

48 . Same. — The fact that an article of commerce is sold under a 
trade-name or in a trade dress affords it no exemption from 
the common-law or statutory rules against restraint of 
trade. Ib. 3—242 

50. Bame — Single Contract. — A single contract, although it be such 

as, taken alone, may not be within the rule at common law 
against contracts In restraint of trade, which is one of a 
great number of identical contracts made between the pro- 
ducer of an unpatented article of commerce and dealers 
therein, forming a “ system ” of contracts, which, taken as 
a whole, materially affects the public interests by stifling 
competition and trade in said article, is an unreasonable 
restraint, and within the rule at common law against con- 
tracts in restraint of trade, if, from an examination of the 
workings of the whole system, it appears that the restraint 
is actually, though not ostensibly, the main result and object 
of the system of contracts, and not merely ancillary or 
Incidental to another and legitimate object. Ib. 3 — 257 

51. Same. — The sole manufacturer of u medicine made in accord- 

ance with a secret formula, but unpatented, sold the same 
only under a system of contracts between himself and 
wholesale dealers to whom alone he sold at uniform prices, 
by which they bound themselves to sell at a certain price 
and only to retail dealers designated by him, and between 
him and such retail dealers, by which in consideration of 
being so designated they bound themselves to sell to con- 
sumers only and at a certain price. Such contracts had 
been entered into as the manufacturer alleged by a large 
majority of the wholesale and retail druggists in the United 
states. Held , that such system of contracts was prima 
fade illegal both at common law as in unreasonable restraint 
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of trade and under the Sherman Law, where It affected 
interstate sales; its purpose and effect being to prevent 
competition between purchasers of tho medicine both whole- 
sale and retail, and that, in the absence of allegation of 
facts showing it to be necessary for the protection of the 
manufacturer’s business, a court of equity would not aid in 
the enforcement of the contracts by granting an injunction 
to prevent a defendant, who was not a party thereto, from 
buying the medicine from purchasers who were, and reselling 
the same at any price it might see fit. Ib. 3 — 260 

32. Sale of Proprietary Medicine. — A system of contracts between 
the manufacturer of a proprietary medicine made in ac- 
cordance with a secret formula but unpatented and nil 
dealers authorized by it to handle such medicine, whether 
regarded as contracts of sale or agency, by which jobbers 
are prohibited from selling to any except retailers licensed 
by such manufacturer, and retailers are prohibited from 
selling to any save those licensed to buy or to persons buy- 
ing for consumption only, and neither jobber nor retailer 
is permitted to sell except at prices imposed by the manu- 
facturer, the purpose and effect being to maintain prices by 
preventing competition in price between either jobbers or 
retailers, where it affects interstate sales is illegal, both 
at common law and under the Sherman Law. Dr. Miles 
Medical Co. v. J. D. Park & Sens Co 164 F., 804. 3—472 

63. Same. — Contracts between the manufacturer of a proprietary 

medicine and jobbers dealing in the same which purport 
to be consignment contracts und to make the jobbers agents 
for the manufacturer and provide that title to the goods 
shall remain in the manufacturer until they are sold by the 
jobber to purchasers whom it has licensed to buy the same 
and at prices fixed by it, but which obligate the jobbers to 
pay a fixed priee for the medicine without the right to return 
it and under which the title Is retained even after tho price 
has been paid or 44 advanced,” are mere subterfuges to dis- 
guise purchasers In the mask of agency and to evade the 
law which would make open contracts of sale with the 
same restrictions upon resale illegal ns in restraint of 
trade, and are in fact contracts of sale and not of agency. 
Ib. 3—473 

64. By Manufacturers of Bath-Tubs to Control Prices. — Sixteen 

corporations, producing 78 per cent of all the sanitary 
enameled Iron ware, such as bath-tubs, sinks, etc., made 
in the United States, by mutual agreement previously made, 
entered into contracts by which they bound themselves to 
sell certain grades of the ware only at prices and on 
terms fixed in schedules attached, or by a committee, and 
only to Jobbers who should sign the resale contract prepared 
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by them. Such contract was signed by 80 per cent of the 
jobbers in the United States, and bound them to purchase only 
from some one of the 16 manufacturers, and to sell only at 
prices named in their resale price lists. Held, that such con- 
tracts entered into by the manufacturers were solely for the 
purpose of fixing prices and destroying competition, and con- 
stituted a combination in restraint of interstate commerce, 
and an attempt to monopolize such commerce, which was un- 
lawful, as in violation of Shermun Law. U. 8 . v. Standard 
Sanitary Mfg. Co., 101 F., 182. 4—409 

. 55. Illegality of Contract Defense to Action for Recovery of Price 
of Wall Paper Sold. — Plaintiff corporation formed an illegal 
combination of manufacturers and wholesalers of wall paper 
in the United States, which constituted a restraint of inter- 
state commerce, and a violation of the Sherman Law. Under 
the contract between plaintiff and the manufacturers, plain- 
tiff was the nominal seller of all the wail paper manufactured 
by the combination, though it was actually purchased from 
various Jobbers or mills within the combination. Defend- 
ants, wholesalers of wail paper, having been compelled to 
enter the combination and agree to purchase and sell wall 
paper in accordance with the monopolistic terms of the con- 
tract, purchased paper from various members of the com- 
bine, for which plaintiff brought suit. Held that, since 
plaintiff was bound to rely on the combination contract to 
show its capacity to sue, the illegality thereof constituted a 
defense to the action. Continental Wall Paper Co. v. Voight 
& Sons Co., 148 F., 950. 3—60 

56. Contract in Restraint of Trade Unenforceable. — Where a con- 

tract for tlie sale of a business in which defendant was 
formerly a partner provided for the organization of com- 
plainant corporation in order that another corporation, 
which was practically a trust, organized to monopolize the 
business in which complainant was engaged, and declared 
that for a specified period defendant should not enter into 
a competing business, after which, and as a part of the 
arrangement, the trust corporation acquired a monopoly of 
the business in the United States and stifled competition, 
the contract was in violation of the Sherman Law, to prevent 
unlawful restraints and monopolies, and was therefore unen- 
forceable. McConnell v. Camors-McConnell Co. t 152 F., 331. 

3—200 

57. Sale of Business and Good Will. — The sale of a business and 

the good will pertaining to it, and an agreement, within 
reasonable limitations as to time and territory, not to enter 
Into competition with the purchaser, when made as a part 
of the sale of the business, and not as a device to control 
commerce, is not within the Sherman Law, but such act 
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renders unlawful every contract, combination, or conspiracy 
which directly or necessarily operates in restraint of trade 
between the States without regard to the form which the 
transaction takes. Darius Cole Transp. Co. v. White Star 
Line , 180 F., 65. 4—37 

58. Same — Lease of Vessel. — Libelant and respondent were both 

owners of steamers running regularly between Detroit and 
Toledo, and for a number of years had operated under a 
pooling arrangement which gave them a monopoly. At the 
expiration of such arrangement libelant sold one of its boats 
and leased the other to respondent for a term of three years 
to be run between such two points, and at the same time 
transferred its good will, and agreed not to engage in com- 
petition during the term. The rental reserved was more 
thap the steamer could have earned operated independently. 
Held , on the evidence, that the dominant purpose of the par- 
ties was to enable respondent to maintain Its monopoly of the 
business, and that the lease was void as In violation of the 
Sherman Law, and rent could not be recovered thereon, lb. 

4 — 38 

59. Restraint Must Be Direct and Substantial in Character. — To 

bring any transaction within the condemnation of the Sher- 
man Law, it must be a contract, combination, or conspiracy 
in restraint of international or Interstate commerce, and this 
restraint must be substantial in character and the direct 
and immediate effect of the transaction complained of. U. S. 
v. Union Pacific It. Co ., 188 l\ 101). 4—313 

80. Same — To Strangle Competition by Preventing Construction of 
Competing Railway.— A contract to strangle a threatened 
competition, by preventing the construction of an immedi- 
ately projected line of railway, which, if constructed, would 
naturally and substantially compete with an existing line 
for interstate traffic, is one in restraint of Interstate com- 
merce, and in violation of the Sherman Law. Ib. 4 — 324 

61. Illegality of Contracts — Restraint of Competition. — Where the 
necessary effect of an agreement between manufacturers is 
clearly to restrain interstate trade within the purview of 
the Sherman Law, It can not be taken out of the category 
of the unlawful by general reasoning as to its expediency 
or non-expediency or the wisdom or want of wisdom of the 
statute. U. S. v. Standard Sanitary Mfg. Co. f 101 F., 182. 

4—410 

69. The prohibitory provisions of the Sherman Law apply to all con- 
tracts in restraint of interstate or foreign trade or com- 
merce, without exception or limitation, and are not con- 
fined to those In which the restraint is unreasonable. Ware - 
Kramer Tobacco Co. v. American Tobacco Go., 180 F., 165. 

6—787 
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68. Immaterial Where Illegal Contract Entered Into.— -Where a 

contract directly and materially affects the foreign com- 
merce of this country by being put into effect here, it Is Im- 
material where it was entered into. V . S. v. Hamburg - 
American bine, 200 F., 807. 4 — 895 

64. If a contract in restraint of trade affects products only within 
the limits of the State, it is subject only to State laws, any 
remote or incidental effect on interstate commerce being in- 
sufficient to bring it within the Federal law ; but if, in addi- 
tion, it attempts to control the disposition of the manufac- 
tured article across State lines, it then directly affects inter- 
state commerce, and is within the prohibition of the Sherman 
Law. Penna . Sugar Ref. Co. v. American Sugar Ref. Co., 
166 F., 257. 6—556 

66. A contraot by which a manufacturing company whp.se products 
arc sold in interstate commerce, makes another sole agent 
for the sale of Its products, Is not in violation of the Sher- 
man Law as in restraint of interstate trade and commerce; 
its effect on such commerce, if any, being indirect and inci- 
dental. Virtue v. Creamery Package Mfg. Co., 179 F., 117. 

3—798 

66. English Rule Respecting Right of Contract — At the time of the 

passage of the Sherman Law the English rule was that the 
individual was free to contract and to abstain from con- 
tracting and to exercise every reasonable right in regard 
thereto, except only as he was restricted from voluntarily 
and unreasonably or for wrongful purposes restraining his 
right to carry on his trade. ( Mogul Steamship Co. v. Mc- 
Gregor , 1892, A. C. 25.) Standard Oil Co. v. U. S., 221 U. S., 
56. 4—126 

67. Same.— A decision of the House of Lords, although announced 

after an event, may serve reflexly to show the state of the 
law in England at the time of such event. Ib. 4 — 126 

66 . Same. — This country has followed the line of development of 
the law of England, and the public policy has been to pro- 
hibit, or treat as illegal, contracts, or acts entered into 
with intent to wrong the public and which unreasonably re- 
strict competitive conditions, limit the right of individuals, 
restrain the free flow of commerce, or bring about public 
evils such as the enhancement of prices. Ib. 4 — 128 

69 . Same. — The original doctrine that all contracts in restraint of 

trade were illegal was long since so modified in the interest 
of freedom of individuals to contract that the contract was 
valid if the resulting restraint was only partial in its oper- 
ation and was otherwise reasonable. Ib. 4 — 122 

70 . Same. — Freedom to contract is the essence of freedom from 

undue restraint on the right to contract. Ib. 4r— 182 
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71. Between Steamship Lines for Division of Steerage Passenger 

Transportation, Unlawful. — A contract between steamship 
lines for division of steerage passenger transportation between 
the United States and Europe according to specified per- 
centages, containing stipulations for the pooling of receipts 
and embracing provisions to secure its enforcement, and, 
while leaving the fixing of rights to individual discretion, pro- 
viding that the holders of 75 per cent of the shares of traffic 
might direct any party to raise or reduce its charges, directly 
and materially affected foreign commerce, and since, with 
reference to eastbound traffic, the actual commencement of 
the transportation was within the territory of the United 
States, the contract was an unlawful combination and con- 
spiracy, in violation of the Sherman Law. U. 8. v. Hcm- 
burg- American Line, 200 F. f 807. 4 — 894 

72. Same — Where Contract Constitutes Illegal Combination, Imma- 

terial Where It Was Entered Into. — Where a contract for 
international transportation of steerage passengers between 
the United States and European ports constituted an illegal 
combination and conspiracy in violation of the Sherman Law, 
and was In restraint of foreign trade and commerce, mate- 
rially affecting the foreign commerce of the United States, 
and was intended to be put into force here. It was immaterial 
where it was entered into, or that it was to be carried out or 
performed in foreign countries, or by the use of foreign ves- 
sels. lb. 4 — 895 

73. Agreeing to Withdraw from Employment in Case of Joining a 

Union, Did Not Bind Employee Not to Join, but Only to Ter- 
minate His Employment with Company. — Complainant, on 
employing miners, required them to sign a contract declaring 
that they were not members of the United Mine Workers of 
America and would not become so while employees of com- 
plainant, which agreed to run its works non-union, and that If 
at any time during the employment an employee should become 
connected with the United Mine Workers of America or any 
affiliated organization he agreed to withdraw from the em- 
ployment of the company, etc. Held, that such contract did 
not bind the employee not to join the union, but only provided 
for termination of the contract in case they did so; and hence 
solicitation of such employees and inducements held out to 
them to join the union, by lawful and persuasive methods not 
coercive nor intimidating, did not constitute an unlawful in- 
terference with such contract of employment Mitchell v. 
Hitchman Coal d Coke Co 214 F„ 714. 5 — 632 

74. Where Open to Two Reasonable Interpretations, Court Will 

Adopt That Sustaining Claim for Balance Due Thereon. — If 
contracts between a manufacturer of motor cars and a 
dealer, claimed to violate the Anti-Trust Laws of the State, 
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were open to two reasonable interpretations, one defeating 
the manufacturer's claim for a balance due and the other 
enforcing it, the court would be at liberty to adopt the latter 
interpretation. Cole Motor Cor Co. v. Hurst , 228 F. f 282. 

8—388 

75. Same — Held to Be One of Consignment and Not of Sale, and an 

Interstate Contract. — Contracts between a manufacturer of 
motor cars and a dealer, designated as a distributor, provided 
that cars would be invoiced to the distributor at the regular 
catalogue price, subject to certain discounts constituting his 
profits; that he should have the exclusive right to sell the 
manufacturer's cars in certain designated territory within 
the State of Texas, and not elsewhere ; that remittances for 
all cars shipped to him would be made the same day cars were 
sold; that, when cars were shipped direct to his agents, 
sight drafts would be drawn and a check mailed by the man- 
ufacturer on Monday of each w r eck, covering commissions 
due on shipments for which payments had been received 
during the previous week; that the distributor would keep 
the cars insured In the manufacturer’s name until sold and 
paid for ; that if the contract was canceled the manufacturer 
would take over any new cars then on the distributor’s show 
floor at the invoice price with carload freight added; and 
that if the distributor canceled the contract he would take 
and pay for all cars ou hand or in transit The contract 
was made in Indiana, and the cars were to be shipped from 
Indiana f. o. b. to the distributor in Texas. Held, that the 
transaction was a consignment, and not a sale, and the con- 
tract was an interstate one, the validity of which was gov- 
erned by the Federal Anti-Trust Laws, and not by the Anti- 
Trust Laws of Texas. Ib. 6 — 391 

76. Same— -Held Valid, As It In No Way Restrained Competition in 

Trade. — The contract was valid under the Anti-Trust Laws, 
both of the United States and of Texas, as it in no way re- 
strained competition or trade. Jb. 6 — 391 

77. For Furnishing a Patented Machine for Attaching Shoe Buttons, 

in the Use of Which Only Wire Furnished by Patentee Was 
to Be Used, Held to Be a Revocable license, etc. — Complain- 
ant furnished to defendant a patented machine for attaching 
shoe buttons, bearing a plate stating that it was lent or 
leased and accepted to use wire bearing complainant's trade- 
mark only. There was no other contract between the parties. 
Complainant furnished wire in colls each sufficient for 1,000 
operations of the machine, and in the price charged Included 
a royalty or license fee for the use of the machine for the 
1,000 operations. Held, that the contract was in effect a 
license, revocable at will on completion of the number of 
operations for which the license fee had been paid, and that 
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on its revocation by complainant the further use of the ma- 
chine by defendant constituted an infringement of the pat- 
ents. Elliott Machine Co. v. Center , 227 F., 126. 5 — 941 

78. Same — The Clayton Law is Applicable to a Continuing Contract, 

Although Hade Before Its Passage. — The Clayon Law, which 
makes it unlawful to lease or sell machinery, etc., on any 
condition or agreement which will tend to prevent the lessee 
or purchaser from dealing with competitors, is applicable 
to a continuing contract of lease, although made before its 
passage. Ib. 5 — 942 

79. Same— All Persons Entering Into Contracts Affecting Interstate 

Commerce Must Do so Subject to Right of Congress to Regu- 
late. — All persons entering into contracts involving interstate 
commerce must do so subject to the right of Congress there- 
after to control, regulate, or prohibit the performance thereof. 
Ib. 5—942 

80. Same — Contract Lawful When Made, May Be Avoided by Sub- 

sequent Legislation Making It Unlawful. — A contract to do 
a thing, lawful when made, may be avoided by subsequent 
legislation muking it unlawful, and an act of Congress may 
affect contracts or rights which had their inception before 
its passage. Ib. 5 — 942 

81. Manufacturer of Motion Picture Projecting Machine Can Not, by 

Contract, Require Purchaser or Lessee Thereof to Use Films 
Manufactured by It, Its Patent for Films Having Expired. — 
Under the Clayton Law making it unlawful to lease or sell 
goods, machinery, or supplies on a condition that the lessee or 
purchaser shall not use or deal in the goods, machinery, or 
supplies of a competitor of the lessor or seller, where such 
condition may subsequently lessen competition and create a 
monopoly, complainant, who by virtue of patents had a mo- 
nopoly for the manufacture of motion-picture projecting ma- 
chines, can not, in selling or leasing such machines, require the 
purchaser to use films manufactured by it, its letters patent 
for films having expired, and such a contract is Invalid, as 
tending to create a monopoly. Motion Picture Pat. Co. v. 
Universal Film Co., 235 F., 400. 6 — 643 

82. Same — The Clayton Law Applies to Contracts Made Before Its 

Passage.— The Clayton Law, leveled at monopolies, applies to 
contracts entered into before its enactment. Ib. 6 — 644 

88. Same — The Clayton Law is applicable, Though Acts of Restraint 
Occurred in 8tate In which Contract Was Made. — Where a 
contract Involved and restrained Interstate commerce, the 
Clayton Law is applicable, though the particular acts of re- 
straint and infringement occurred in the State of New Tork, 
where the contract was made. Ib . 8—644 

95825°— 18 12 
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•4. Same— lessee of a Machine Sold by the Manufacturer to a Third 
Person Not Bound by Conditions Imposed by Patentee. — Where 
the holder of a patent for motion-picture projecting machines 
required one licensed to manufacture to impose conditions as 
to the use of films in the machines, in violation of the Clayton 
Law, one who leased a machine sold by the manufacturer to 
a third person is not bound to observe such conditions, on the 
theory that a license can not be relied on and its terms re- 
pudiated. Ib. 6 — 645 

85. A Contract by Which a Manufacturer, on Selling Maohlnes to a 

Dealer, Attempts to Fix the Resale Price Thereof to Pur- 
chasers, Is Illegal and Unenforceable. — Complainant manu- 
factures automobiles under its own patents, and sells the same 
to dealers, receiving therefor the prices It has fixed; but b> 
contracts with such dealers it is provided that the machines 
will be resold by them at complainant’s full advertised list 
prices only, and that a violation of such provision shall con- 
stitute an infringement of that patent, subject the dealer to 
the payment of a fixed sum as damages and authorize a can- 
cellation of the contract; also that title to the particular ma- 
chine or machines so sold shall revert to complainant. There 
is a further provision reserving title in complainant until 
full payment of the purchuse price. Held , that such a con- 
tract is one of sale of the machines, and not of the right to 
sell, that on full payment of the purchase price of a machine 
it passes beyond the patent monopoly, and that in so far as 
the contract attempts to fix the price at which only It may 
be sold thereafter it is illegal, as in restraint of trade and 
unenforceable. Ford Motor Co. v. Union Motor Sales Co 
225 F., 382. 6—196 

86. When Agent May, by Direct Covenant, Bind Himself to Observe 

Prloe Restriction. — An agent or vendee of a patentee may, by 
direct covenant, bind himself to the observance of price re- 
striction Imposed as a condition on which exclusive right of 
sale by the patentee Is being exercised. American Qrapho- 
phonc Co. v. Boston Store, 225 F., 789. 6 — 844 

87. In regard to Use of Patent, if Reasonable, not in Violation of 

Sherman Law. — Although a contract in regard to the use of 
a patent may include interstate commerce and restrain inter- 
state trade, if it involves only the reasonable and legal con- 
ditions imposed under the patent law, it is not within the pro- 
hibitions of the Slierman Law. Bement v. National Harrow 
Co., 186 U. S., 70; Henry v. A, B. Dick Co., 224 U. S., 30. 

6—758 

88. Of Absolute Sale, in which Attempt is Made to Control Resale 

Prloe, Invalid at Common Law and under the Sherman Law. — 
At least subject to limitations, a system of contracts between 
a manufacturer and retail dealers, whereby It, in connection 
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with absolute sales of its product, attempts to control the re- 
sale prices for all sales, by all dealers, is a restraint on trade, 
invalid both at common law and, so far as it affects inter- 
state commerce, under the Sherman Law. Ford Motor Co. v. 
Union Motor Sales Co., 244 F., 157. 6 — 1009 

89. Between Manufacturer and Agent, for Betention of Title to Ar- 

tiole by Manufacturer, not Invalid. — Stipulation in sales to 
retailers by the patentee manufacturer of automobiles by 
which it retains title till the cars have been resold to a user 
at a stipulated price is not invalid as between them, ns 
against the public policy; the manufacturer not being in 
exclusive control of an article of commerce for which there 
is no substantial substitute, but controlling only one of many 
similar devices which may be purchased on the open mar- 
ket, and the contract, so far as appears, not interfering with 
the free play of wholesale competition. Ford Motor Co. v. 
Boone et al. f 244 F., 342. 6 — 1034 

90. Of Profit-Sharing, When Part of General Scheme to Prevent Com- 

petition, in Restraint of Trade. — Profit-sharing contracts put 
in practice by a manufacturer of glucose and grape sugar, 
which at the time had practically a monopoly, by which 10 
cents was set aside for each 100 pounds of product sold to 
a customer, and paid to him at the end of the following cal- 
endar year, provided he had not in the meantime purchased 
from any other producer, when adopted as part of a general 
scheme to prevent competition, are contracts in restraint of 
trade, in violation of the Sherman Law. U . S. v. Com Prod- 
ucts Refining Co., 234 F., 979. 9—580 

91. Not Intrinsically Illegal Because Seller Agreed to Give Portion 

of Its Profits to Purchaser for Exclusively Dealing with 
Seller. — The contract in this case Held not to be intrinsically 
illegal because the seller agreed to give a portion of its 
profits to the purchaser of goods provided the latter dealt 
exclusively with the former for a specified period and that the 
purchaser bought the goods exclusively for its own use; 
and also Held that such contract was not illegal under the 
Sherman Law. Wilder Mfg. Co. v. Com Products Ref. Co., 
236 U. S., 172. 6 — 552 

92. Same — Purchaser of Goods from a Corporation Organized in Vio- 

lation of the Sherman Law, not Entitled to Percentage in 
Profit-Sharing Scheme, Where He Did Not Comply with Terms 
of Contract. — The purchaser of goods from a corporation or- 
ganized in violation of the Sherman Law, Is not entitled to 
his percentage in a proposed profit-sharing scheme devised 
by the corporation, where he did not comply with the condi- 
tion upon which the offer of a right to a participation in 
the profits was rested, or the contract (if there was a con- 
tract to that effect) was based, vie, that be would for the 
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following year deal exclusively with such corporation. Ib., 
57 L. Ed., 520. 6—557 

93. By Corporation Constituting Another Corporation Its Exclusive 

Sales Agent, etc., Not Unlawful. — A contract by which a cor- 
poration, manufacturing dairy supplies under various patents 
owned by it and selling them throughout the United States, 
constituted another corporation its exclusive sales agent, and 
fixed the list price of its products, does not violate the pro- 
hibition of the Sherman Law against combinations in re- 
straint of trade. Virtue v. Creamery Package Mfg . Co., 57 
L. Ed., 393. 4 — 830 

94. While One Contract May Be Innocent, It May Be a Step in a 

Criminal Plot. — While no one of a number of contracts con- 
sidered severally may be In restraint of trade, each of a series 
of innocent contracts may be a step in a concerted criminal 
plot to restrain interstate trade, and, If so, may thereupon be- 
come unlawful under the Sherman Law. V. S. v. Reading 
Co., 226 U. S., 357. 4—725 

90. Whloh Are Attempts to Monopolize, and Which Restrain Trade, 
Are an Offense under Anti-Trust Laws. — All contracts or acts 
which are theoretically attempts to monopolize, and which 
in practice have come to be considered as in restraint of trade 
in a broad sense, are an offense under the statute against mo- 
nopolies ; but contracts not unduly restraining commerce are 
not prohibited, the standard of reason being the measure used 
for the purpose of determining whether the particular act Is 
prohibited by the statute. U . 8. v. Cowell , 243 F., 732. 

6—1006 

In Restraint of Trade. See Combinations, etc., 124-158. 

Not Enforceable. See Combinations, etc., 70-74. 

Freedom of Contract— Right of Private Contract. See 
Constitution, 2-8; and Congress, 5-7, 11, 19, 24. 

Contracts for Entire Product. See Combinations, etc., 285, 
286. 

Agreements not to Engage in Business or Compete. See 
Combinations, etc., 280-282, 284, 301, 304-308. 

Contracts in Violation of Anti-Trust Act. See Actions 
and Defenses, 133, 134. 

Defenses. — See Actions and Defenses. 

CONTRIBUTORY INFRINGEMENT. 

1. Is Intentional Aiding of Infringement— Contributory Infringing 
is the intentional aiding of one person by another in the 
unlawful making, selling or using of a patented invention. 
Henry v. A. B. Dick Co ., 224 U. S., 34. 6—761 

9. Same — What Constitutes. — The sale of ink to a purchaser of a 
Rotary mimeograph sold with a license restriction that it 
could be used only with the ink supplied by the patentee, 
with the expectation that the ink sold would be used In con- 
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nection with such mimeograph, constitutes contributory in- 
fringement of the patent /&., 56 L. BcL, 645. 6—774 

COPYRIGHT. 

The rights acquired by publishers of copyrighted books undei 
the copyright law did not Justify them in combining and 
agreeing that their books should be subject to. the rules 
laid down by the united owners, one of which was that no 
member of the association should sell any books to a black- 
listed purchaser who was known to cut prices. Mines v. 
Scribner , 147 F., 927. 6—1085 

See also Combinations, etc., 86, 182-184. 

CORKER. 

1. Definition of “Corner.” — A “corner” is the securing of such 

control of the immediate supply of any product as to enable 
those operating the corner to arbitrarily advance the price 
of the product. It is ordinarily created by operations on 
boards of trade or stock exchanges, and by dealings in op- 
tions and futures. 17. S. v. Patten , 187 F., 068 . 4 — 280 

2. Same — Corner Not Combination in Restraint of Trade. — While 

a corner is illegal because it is a combination which arbi- 
trarily controls the prices of a commodity, it can not be 
called a combination in restraint of competition, since the 
going up of the price incident to the creation of a corner 
necessarily increases competition. Ib. 4 — 281 

8. Same — Running a Corner. — Since the operation of a scheme to 
corner the cotton market and thereby raise the price of cot- 
ton for the purpose of compelling a settlement by short 
speculators at an abnormally high price does not directly 
affect or restrain interstate commerce, there being no direct 
relation between prices and such commerce, an indictment 
alleging a conspiracy to run a cotton corner without any 
alleged intent to obstruct interstate commerce did not charge 
a violation of the Sherman Law. Ib . 4 — 284 

4 . Individual Ownership Not a Monopoly. — An Indictment against 
operators of a cotton corner for alleged violation of the 
Sherman Law charged that defendants had conspired to 
monopolize a part of the trade and commerce among the 
several States by becoming members of and engaging in an 
unlawful combination in the form of an agreement by which 
they were severally to purchase cotton to such an extent 
that, together, they would have enough to enable them to 
control the price of such cotton, and severally to demand 
arbitrary, excessive, and monopolistic prices for the same 
on the sale thereof by them, respectively, to spinners and 
manufacturers other than such conspirators. Held, that, 
since no monopoly exists when Individuals, each acting for 
himself, own large quantities of a commodity, the Indictment 
was fatally defective as alleging only a scheme to demand 
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monopolistic prices as the result of individual as distinguished 
from collective power. Ib. 4—286 

CORPORATIONS. 

1. A corporation! while by fiction of law recognized for some pur- 

poses as a person and for purposes of jurisdiction as a citi- 
zen, is not endowed with the inalienable rights of a natural 
person, but it is an artificial person, created and existing 
only for the convenient transaction of business. Northern 
Securities Co. v. United States , 193 U. S., 197 (Brewer con- 
curring). 2 — 341 

2. Stockholding — Corporations to Acquire Stock of Competing Rail- 

roads — Legality. — The real control of a corporation Is in its 
stockholders, who have the power to determine all important 
corporate acts and policies, and any contract or combination 
by which a majority of the stock of two railroad companies 
owning and operating parallel and competing interstate lines 
of road is transferred to a corporation organized for the pur- 
pose of holding and voting the same, and receiving the divi- 
dends thereon, to be divided pro rata among the stockholders 
of the two companies so transferring their stock, directly and 
substantially, restricts interstate trade and commerce, and is 
In violation of the Sherman Law, since it destroys any motive 
for competition beween the two roads; and it is Immaterial 
that each company has its own board of directors, which 
nominally directs its operations and fixes its rates. U. S. v. 
Northern Securities Co., 120 F., 721. 2 — 215 

S. Same. — The fact that the purpose of an illegal combination be- 
tween stockholders of two railroad companies operating par- 
allel and competing interstate lines, to secure unity of in- 
terest and control of such companies, and to prevent competi- 
tion, has been accomplished by the formation of a corpora- 
tion which has acquired the ownership of a majority of the 
stock of each of the companies, can not be urged to defeat 
a suit by the United States to restrain the exercise of the 
power so illegally aoquired by the corporation through such 
combination, as imposing a restraint upon Interstate com- 
merce in violation of the Sherman Law. Ib. 2 — 223 

Affirmed, 193 U. S., 197 ( 2—338). 

4, Powers of Corporations — New Jersey Statutes. — The language of 
the New Jersey enabling act (Laws 1899, p. 473), author- 
izing the organization of corporations "for any lawful pur- 
pose," imposes a limitation upon the powers of any corpora- 
tion organized thereunder, however broad may be the terms 
of its articles of incorporation. Ib. 2—224 

I, Northern Securities Company— Distribution of Stock— Purchase 
and Sale.— A contract by which defendant, the Northern Se- 
curities Company, acquired from complainants certain shares 
of stock of the Northern Pacific Railway Company (193 U. S., 
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197), Held , under the evidence, to have been one of purchase 
and sale, by which defendant, on payment of the agreed 
price, became the absolute owner of the shares, free from 
any trust in favor of the complainants, and free to distribute 
the same pro rata among all its stockholders upon the entry 
of a decree declaring it to be an illegal combination, and 
prohibiting it from voting or receiving dividends on such 
stock. Northern Securities Co. v. Harriman, 134 F., 331. 

2 — 618 

Affirmed, 197 U. S. f 244 ( 2—969). 

6. Same — Should Not Be Enjoined from Distributing Stook. — De- 

fendant corporation having been adjudged an illegal combi- 
nation in restraint of interstate commerce, and enjoined 
from voting or receiving dividends on certain railroad stock 
which it owned, but permitted to transfer the same to Its 
stockholders, a plan adopted by its directors and stockholders 
to distribute the same pro rata among all Its stockholders 
was equitable, and its execution should not be enjoined. Ib. 

2-629 

7. Same. — The decree of the Circuit Court in the Northern Securi- 

ties case, affirmed by this court (193 U. S., 197), did not 
determine the quality of the transfer as between the defend- 
ants, and the provisions therein as to return of shares of 
stock transferred to it by the railway stockholders were 
permissive only, and not an adjudication that any of the 
vendors were entitled to a restitution of their original rail- 
way shares. Harriman v. Northern Securities Co., 197 U. S., 
244. 2—660 

8. Same. — The judgment of the Supreme Court in the Northern 

Securities case went no further than the decree of the 
Circuit Court itself, and while it leaves that court at liberty 
to proceed in the execution of its decree as circumstances 
may require, it does not operate to change the decree or 
import a power to do so not otherwise possessed. Ib. 2 — 710 

9. Same. — The judgment or opinion of the Supreme Court in this 

case did not enlarge the scope of the decree of the Circuit 
Court so as to make it an adjudication that any of the 
vendors of railway stocks were entitled to judicial restitu- 
tion Of the stocks transferred by them to the Securities 
Company, or that the Securities Company could not dis- 
tribute the shares of railway stock held by it pro rata 
between its own shareholders. Ib. 2 — 710 

10. Same. — The transaction between complainants and the Northern 
Securities Company was one of purchase and sale of North- 
ern Pacific Railway Company stock for shares of stock of 
the Securities Company and cash and not a bailment or 
trust. Ib, 9 — 710 
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11. Same — Duty of Securities Company to Distribute Stock. — It was 

the duty of the Securities Company under the decree in the 
Government suit to end a situation which had been adjudged 
unlawful, and as this could be effected by sale and distribu- 
tion in cash, or by distribution in kind, the company was 
justified In adopting the latter method and avoiding the 
forced sale of several hundred million dollars of stock which 
would have involved disastrous results. Ib. 2 — 716 

12. Unreasonable Search and Seizure of Contracts and Correspond- 

ence — Immunity — Grand Jury. — A corporation charged with 
a violation of the Sherman Law is entitled to immunity 
under the fourth amendment of the Constitution from such 
an unreasonable search and seizure as the compulsory pro- 
duction before a grand jury, under a subpoena duces tectm, 
of all understandings, contracts, or correspondence between 
such corporation and six other companies, together with all 
reports and accounts rendered by such companies from the 
date of the organization of the corporation, as well as all 
letters received by that corporation since its organization, 
from more than one dozen different companies, situated in 
seven different States. Hale v. Henkel, 201 U. S., 43. 2 — 874 

13. Same. — A corporation is but an association of Individuals with 

a distinct name and legal entity, and in organizing itself as 
a collective body it waives no appropriate constitutional im- 
munities, and although it can not refuse to produce its books 
and papers it is entitled to immunity under the fourth 
amendment against unreasonable searches and seizures, and 
where an examination of its books is not authorized by an 
act of Congress a subpoena duces tecum requiring the pro- 
duction of practically all of its books and papers is as in- 
defensible as a search warrant would be if couched in 
similar terms. Ib. 2—902 

14. Same. — The protection against unreasonable searches and seiz- 

ures afforded by the fourth amendment can not ordinarily 
be Invoked to justify the refusal of an offloer of a corpora- 
tion to produce its books and papers in obedience to a sub- 
poena duces tecum. , issued in aid of an investigation by a 
grand Jury of an alleged violation of the Sherman Law, by 
such corporation. Ib, 2—904 

15. Same — Contempt. — Although the subpoena duces tecum may be 

too broad in its requisition, where the witness has refused 
to answer any question, or to produce any books or papers, 
this objection would not go to the validity of the order com- 
mitting him for contempt. Ib, 2—904 

16. Same — Reserved Right to Investigate Contracts of a Corpora- 

tion. — A corporation is a creature of the State, and there is 
a reserved right in the legislature to Investigate its contracts 
and find out whether it has exceeded its powers. Ib. 2—905 
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17. Same.— There Is a clear distinction between an individual and 

a corporation, and the latter, being a creature of the State, 
has not the constitutional right to refuse to submit Its 
books and papers for an examination at the suit of the State. 
J6. 2—905 

18. Same. — An officer of a corporation which is charged with crimi- 

nal violation of a statute can not plead the criminality of the 
corporation as a refusal to produce its books. Ib. 2—905 

19. Franchises of a corporation chartered by a State are, so far as 

they involve questions of interstate commerce, exercised in 
subordination to the power of Congress to regulate such com- 
merce; and while Congress may not have general visitatorial 
power over State corporations, its powers in vindication of 
its own laws are the same as if the corporation had been 
created by an act of Congress. Ib. 2 — 90G 

20. In an action against corporations for violations of the Sher- 

man Law, the books of the various defendants both before 
and after the alleged combination, and the contracts between 
them, as well as other papers, referred to In the opinion, are 
all matters of material proof, but whether material or not the 
testimony must be taken and exceptions can be noted by the 
examiner and the materiality of the evidence passed on by 
the court. Nelson v. United States , 201 U. S., 92. 2 — 920 

21. Corporate Officers — Production of Documentary Evidence. — The 

refusal of corporate oilicers to obey orders of a Federal 
circuit court requiring them to produce certain documentary 
evidence, on their examination before a special examiner, 
can not be justified on the theory that such evidence was not 
in their possession or under their control, because their pos- 
session was not personal, but was that of the corporations. Ib. 

2 — 943 

22. Same. — Documentary evidence in the shape of books and papers 

of corporations are in the possession of the officers thereof. 
Ib. 2—944 

28 . Same — Officers and Employees Can Not Befuse to Testify or Pro- 
duce Books, etc. — Hale v. Henkel (vol. 2, p. 874) followed, to 
the effect that officers and employees of corporations can 
not, under the fourth and fifth amendments, refuse to testify 
or produce books of corporations in suits against the corpo- 
rations for violations of the Sherman Law, In view of the 
Immunity given by the act of February 25, 1903. Ib. 2 — 944 

24. Corporation Can Not Claim Immunity Because of Testimony or 
Evidence Furnished by Its Officers. — A corporation, whether 
State or Federal, can not claim immunity from prosecution 
for violation of the interstate commerce or anti-trust laws of 
the United States because of testimony given or evidence pro- 
duced by its officers or agents before the Interstate Commerce 
Commission or the Commissioner of Corporations, or in any 
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proceeding, suit, or prosecution under such laws ; the right to 
immunity on account of evidence so given in the several 
cases granted by act February 11, 1893 (27 Stat, 443), and 
acts February 14 and February 25, 1903 (32 Stat, 827, 904), 
being limited to individuals who as witnesses give testimony 
or produce evidence. United States v. Armour d Co., 142 F., 
808. 2—951 

25 . Article IV of the Constitution of the United States has nothing 

to do with the conduct of individuals or corporations. It only 
prescribes a rule by which courts, Federal and State, are to 
be guided when a question arises in the progress of a pend- 
ing suit as to the faith and credit to be given by the court to 
the public acts, records, and judicial proceedings of a State 
other than that in which the court is sitting. Minnesota v. 
Northern Securities Co., 194 U. S., 48. 2 — 533 

26. Corporation Not Rendered Unlawful Because a Majority of the 

Stock is Owned by Another Corporation Which Is Itself Un- 
lawful. — A corporation engaged in selling tobacco products 
at retail is not rendered unlawful by the fact that a majority 
of its stock is owned by another corporation which is itself 
an unlawful combination in restraint of interstate com- 
merce and which sells to the retailing corporation the 
larger part of its goods, where the latter conducts its 
business independently in a lawful manner and sells also 
goods of other manufacturers. Nor does it constitute an 
M unlawful monopoly ” in violation of Sherman Law, be- 
cause it operates in the several States 400 retail stores out of 
600,000 places were tobacco is sold. U. S. v. American To- 
bacco Co., 164 F., 710. 3—441 

27 . Authority to Hold Stock in Other Corporations — Burden of 

Proof. — When a corporation asserts that it is clothed with a 
given power, such as the power to acquire and hold stock 
In another corporation, the burden rests upon it to show 
whence such power and right are derived. Mannington v. 
C., H. V. d T . liy. Co., 183 F., 149. 3—849 

28 . Foreign Corporations — Exercise of Charter Powers — Rule of 

Comity. — In Ohio, as In other States and Territories, in har- 
mony with the general rule of comity, the presumption Is 
Indulged that a corporation of a foreign State, not forbidden 
by the law of its being, may exercise within the State the 
general powers conferred by its own charter, unless It is 
prohibited from so doing either in the direct legislative en- 
actments of the State, or by its public policy as deduced 
from the general course of legislation, or from the settled 
adjudications of its highest court. Ib. 3 — 862 

22 . Railroad*— Purchase of Stock of Other Companies — Ohio Stat- 
ute. — The amendment of May 6, 1902, to Kev. St Ohio, sec- 
tion 3256 (95 Ohio Laws, p. 390), now section 8603, Oen. 
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Code, which provides that “private corporations may pur- 
chase or otherwise acquire and hold shares of stock in other 
kindred but not competing corporations, whether domestic 
or foreign, but this shall not authorize the formation of any 
trust or combination for the purpose of restricting trade 
or competition/’ applies to railroad corporations, such pro- 
visions and those of Rev. St. Ohio, section 3300 (Gen. Code, 
secs. 8806, 8807, 8809), which specifically authorize railroad 
companies to subscribe for stock in other companies under 
certain conditions, being cumulative, lb . 3 — 858 

30. Misconduct of Directors. — Directors and others conspiring to 

obtain action by the directors against the interests of the 
corporation for wrongful and ulterior purposes arc liable to 
the corporation for the damages caused thereby. Penna . 
Sugar Ref . Co. v. American Sugar Ref . Co., 166 F., 261. 

3—562 

31. Wrongful Acts of Directors — Effects as to Corporations. — Action 

of directors in the name of their corporation, detrimental to 
its interests and in bad fulth, is, will) respect to them, the 
act of the corporation in name only. Ib. 3 — 562 

32. Same. — A corporation can not conspire that its own directors 

shall be unfaithful to it. Ib. 3—562 

33. Criminal Responsibility in Conspiracy.— A corporation may 

be liable criminally for the crime of conspiracy. U. S. v. 
Mac Andrews A Forbes Co ., 149 F., 835 3—98 

34. Guilt of Corporation Not Imputed to Stockholder. — A violation 

of a law by a corporation does not render its non-partici- 
pating stockholders criminally liable therefor. Union Pa- 
cific Coal Co . v. 11. S., 173 F., 739. 3—734 

35. Directors — Wrongful Acts of Majority — Corporation in Pari 

Delicto. — Where defendants obtained control of plaintiff 
corporation for the purpose of ruining it and to prevent 
plaintiff from ever becoming a competitor, and carried out 
such unlawful purpose by vote of a majority of plaintiff's 
stock that plaintiff should cease business against the pro- 
test of the minority stockholders, the corporation and de- 
fendants were not in pari delicto. Penna. Sugar Ref. Co. v. 
American Sugar Ref . Co., 166 F., 261. 3 — 562 

37. Powers of Corporations — Implied Power to Lease. — Where a 

strictly private corporation finds it can not profitably con- 
tinue operations, and such financial exigencies exist as 
render such action necessary or appropriate, it may law- 
fully make a lease of its entire property for a terra of 
years, although no express authority to lease is contained in 
the articles of incorporation. Anderson v. Shawnee Com- 
press Co., 87 Pac. Rep., 316. 3 — 127 

38. Authority of Board of Directors to Determine Business Policy. — 

While directors of a private business corporation may not act 
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oppressively, fraudulently, or in such a manner as to destroy 
the corporate existence, or contrary to law or the purposes 
for which the corporation was organized, and may not dissi- 
pate its assets or secure private advantage at corporate ex- 
pense, they are nevertheless the governing body, representing 
both the majority and minority stockholders, and as such 
possess a wide discretion in determining its business policies 
and the methods of executing them, which a stockholder can 
not control or have revised by an appeal to the courts. Post 
v. Bucks Stove A Range Co. t 200 F., 920. 4 — 805 

39. Same. — Authority of Directors to Settle Litigation — Rights of 

Objecting Stockholders. — A controversy having arisen between 
a corporation engaged in manufacturing stoves and its em- 
ployees, who were members of a labor organization, the union 
employees quit, and the labor organization inaugurated an ex- 
tensive boycott against the corporation and its products, 
whereupon suit was Instituted for an injunction against the 
labor organization and its leaders, and, an order directed the 
issuance of a modified Injunction having been sustained by 
the Circuit Court of Appeals, both parties appealed to the 
Supreme Court, pending which a settlement was arrived at, 
whereby the corporation released its right to sue for treble 
damages under section 7 of the Sherman Law, on the ground 
that the labor organization constituted an unlawful combina- 
tion in restraint of trade and commerce, to which settlement 
complainant, a minority stockholder, objected. Held, that 
such settlement was within the jurisdiction of the corpora- 
tion’s board of directors in the ordinary management of the 
corporation’s affairs, and, having been entered into In good 
faith, was binding on such minority stockholder notwithstand- 
ing his protest, and he was therefore not entitled thereafter 
to maintain a suit for such damages for the benefit of the 
corporation. Ib. 4 — 807 

40. Is Not Inherently a Monopoly, Where for 10 Years Its Inorease 

in Percentage of Business Is Less Than That of Its Com- 
petitors. — A corporation, although a combination of other 
large manufacturing corporations and having a very large 
capital, can not be said to be inherently a monopoly, where 
during 10 years its increase in percentage of business is 
much less than that of its principal competitors. (Per Wool- 
ley, Circuit Judge, concurring.) 17, S . v. U, S . Steel Corpo- 
ration , 223 F. f 166. 6—163 

41. Same— If Not in and of Itself a Monopoly or Combination, 

Shonld Not Be Dissolved Where Unlawful Acts Have Been 
Discontinued.— A corporation which is not in and of itself a 
monopoly nor a combination in restraint of trade, within 
the meaning of the Sherman Law, should not be dissolved 
because it may in the past have combined with others to 
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restrain trade by controlling prices, where such unlawful 
acts have been discontinued, lb, 6 — 182 

42. Director of, When Not Responsible for Illegality of Its Organi- 

zation. — The fact alone that a corporation after its organiza- 
tion paid for property purchased with stock and then elected 
the seller as a member of its board of directors does not 
render him responsible for any alleged illegality in its organ- 
ization. lb, 6 — 161 

43. Responsible for Acts of Subsidiary Corporation, the Stock of 

Which It Owns. — Where one corporation owns all of the 
stock of another and controls its policy and business, it is 
responsible for the acts of the subsidiary corporation, which 
are considered in equity as its own acts. U, S. v. United 
Shoe Mach . Co., 231 F., 141. 5—813 

44. Right of Stockholder to Sue on Behalf, under Sherman Law, 

Limited by General Principles. — The established principles 
limiting the right of a stockholder to sue on behalf of the 
corporation when It refuses to do so, restated and held appli- 
cable to an action for damages based on alleged Injury to the 
corporation through violations of the Sherman Law. United 
Copper Sec. Co. v. Amalgamated Copper Co ., 244 U. S., 264. 

6-050 

45. Same — Right of Stockholder to Sue on Behalf of, Limited to 

Equitable Forum, in Suit under Sherman Law. — The rule 
which confines the Individual stockholder to the equitable 
forum when seeking to enforce a right of the corporation 
applies when the cause of action arises under the Sherman 
Law, as in other cases. Fleitmann v. Welsbach Co., 240 U. S. t 
27, distinguished, lb. 6-051 

46. Has No Right to Practice Law in New York, But Hay Prpseoute 

Action tor Benefit of Another. — Section 280 of the Penal 
Laws of New York (1909, c. 88), which prohibits any cor- 
poration from practicing law, does not make it unlawful for 
a corporation to prosecute an action for the benefit of an- 
other at its own expense, employing members of the bar to 
conduct the case. Irving v. Neal et al„ 209 F., 475. 5 — 391 

47. Dissolution of, Equivalent to Death. — The dissolution of a cor- 

poration is equivalent to the death of a natural person. Im- 
perial Film Exchange v. General Film Co 244 F., 986. 

6-1045 

COPYRIGHT. 

Of Dramatizations Cover Photoplays of Same Snbjeot — Copy- 
rights of dramatizations cover photoplay representations of 
the same subject U, S, v. Motion Picture Patents Co., 225 
F„ 803. 6—208 

COSTS. 

L The discretion of the trial court under section 7 of the Sherman 
Law, to allow a reasonable attorney’s fee to the successful 
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plaintiff In an action brought under that section to recover 
damages for a violation of the provisions of that act against 
combinations in restraint of trade is not abused by an allow- 
ance of $750, although the verdict was but for $500, where the 
trial took five days, and from the proof offered it appeared 
that from $750 to $1,000 would be a reasonable sum. Mon- 
taguc v. Lowry , 103 U. S., 38. 2— 329 

2. Costs — When Awarded Against All Defendants. — Where some of 
a large number of defendants to a bill in equity demurred 
to the bill and from a decree dismissing it the complainant 
appealed and other of the defendants entered their appear- 
ance in this court and were heard in support of the decree, 
this court, in reversing the decree, awarded costs against 
all of the defendants appearing in this court Leonard v. 
Abner-Drury Brewing Co ., 25 App. (D. O.) Cases, 161. 8 — 18 
COUNTERCLAIM. 

Legal Demand Can Not Be Pleaded as, in an Equity Suit — A 
legal demand can not be pleaded as a set-off or counterclaim 
In an equity suit, but under new equity rule 30, it must be 
a demand “ which might be the subject of an Independent suit 
in equity.” Motion Picture Patents Co. v. Eclair Film Co., 
208 F., 418. 5 — 346 

COURTS. 

I. Federal Courts in General — Jurisdiction and Power. 

1. Jurisdiction Over Non-Resident Defendants in Private Suits. — 

The authority given by section 5 of the Sherman Law, to 
bring in non-residents of the district can not be availed 
of in private suits, and the court can not acquire jurisdiction 
over them. Qrcer , Mills d Co. v. S toller, 77 F., 1. 1 — 620 

2. Power to Bring in Non-Resident Defendants. — Where one of the 

defendants in a suit, brought by the Government in a circuit 
court of the United States under the authority of section 4 of 
the Sherman Law Is within the district, the court, under the 
authority of section 5 of that act, can take jurisdiction and 
order notice to be served upon the non-resident defendants. 
Standard Oil Co. v. U. S., 221 U. S., 46. 4—118 

2. Jurisdiction in Private Suits Against a State for Violation of 
Sherman Law — Necessary Parties. — Where a person brings 
an action under section 7 of the Sherman Law against the 
offleiuls of a State to recover damages for acts done under 
authority of a State statute which gives the State an entire 
monopoly of the traffic in intoxicating liquors (act S. C., 
Jan. 2, 1895), the State itself Is a necessary party thereto, 
and consequently the Federal courts would have no juris- 
diction of the action. Lowenstein v. Evans , 69 F., 908. 1 — 598 
4. Court of Equity Can Not Entertain Bill of Private Party to 
Enforee Sherman Law.— The Sherman Law does not author- 
ise a court of equity to entertain a bill by a private party 
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to enforce its provisions, his remedy being by an action at 
law for damages. Southern Ind . Exp. Co. v. U. S. Exp. Co., 
88 F. f 659. 1—862 

[But see section 16 of the Clayton Law.] 

0. Court of Equity — No Jurisdiction to Restrain Violation at Suit 
of Private Party. — An agreement or combination in violation 
of the Sherman Law can not be declared null and void in 
equity at the suit of retail dealers engaged in purchasing 
and selling the product of a company sought to be compelled 
to join such association, but having no contract with it for 
the purchase of such product. Such a result can only be 
accomplished at the suit of the United States. Leonard v. 
Abncr-Drury Brewing Co., 25 App. (D. O.) Oases, 161. 

3—14 

6. But Injunction Will Lie at Suit of Party Injured When Dam- 

ages Are Irreparable. — But where such retail dealers show 
that they have established a profitable business in selling 
the product of the company so sought to be coerced which 
is unwilling to advance the price of the product, but wishes to 
continue to sell to them at the lower price, but, Intimidated 
by the threats of the association, such company is about to 
yield to its demands, and will do so unless restrained, in 
which event there will be an advance in prices, and such 
dealers may thereupon be allotted as customers to some 
other member of the trust against their will and be unable 
to purchase the product they have been dealing in even at 
the advanced price and their business will he destroyed — an 
injunction will lie at their suit to prevent the doing or con- 
tinuing of the wrongful acts, the remedy at law, if any, 
even under the statute giving threefold damages, being in- 
adequate, and consequential damages, such as loss of trade 
and profits and failure of credit and business, not being 
ordinarily recoverable at law. Ib. 3 — 18 

7. The United States can not maintain a bill in equity to restrain 

an association of railroads from carrying into effect an agree- 
ment alleged to be illegal under the Interstate Commerce 
Law when it appears that it did not grant the charter of 
and has no proprietary interest In any of the roads. Its 
right is to prosecute for breaches of the law, not to provide 
remedies. U. S. v. Joint Traffic Assn., 76 F., 895. 1 — 615 

Case reversed, 171 U. S., 505 (1 — 869). 

8 . Jurisdiction After Admission of Territory as State. — In 1895 the 

plaintiff in error was indicted, with others, in a district 
court of the Territory of Utah under section 3 of the Sher- 
man Law, which declares illegal “every • * * combi- 
nation • • * in restraint of trade or commerce in any 
Territory.” In January, 1896, Utah was admitted as a 
State, and thereafter the cose was transferred to the Fad- 
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cral court for the district of Utah, where, after hearing on 
demurrer to the indictment, the plaintiff in error was tried 
and convicted. Held , on writ of error, that neither under 
the act of Congress authorizing Utah to form a State gov- 
ernment (28 Slat., Ill, 112) nor the constitution of Utah 
(art. 24, sec. 7), nor by other legislation, was jurisdiction 
conferred upon the Federal court to proceed with the case. 
Moore v. U. S. t 85 F., 405. 1—815 

9 . Same. — Held , further, that the case did not come within the 
provisions of Revised Statutes, section 13, regulating the 
effect of the repeal of statutes, for the admission of Utah 
as a State did not operate to repeal the Sherman Law, which 
still applies to the Territories of the United States, lb . 

1—823 

10. Court of Equity — Adjustment of Difficulties Between Receiver oi 

Railroad and Employees. — Where the property of a railway 
or other corporation is being administered by a receiver 
under the superintending power of a court of equity, it is 
competent for the court to adjust difficulties between the 
receiver and his employees, which, in the absence of such 
adjustment, would tend to injure the property and to defeat 
the purpose of the receivership. Waterhouse v. Comer , 55 F., 
153. 1—124 

11. Same.— It follows, then, that it is in the power of the court, in 

the interest of public order and for the protection of the 
property under its control, to direct a suitable arrangement 
with its employees or officers, to provide compensation and 
conditions of their employment, and to avoid, if possible, an 
interruption of their labor and duty, which will be disastrous 
to the trust and injurious to the public. Ib. 1 — 125 

12. A Court of Equity Should Not Aid by Entertaining Infringe- 

ment Suits Brought by an Illegal Corporation. — A corpora- 
tion organized for the purpose of securing assignments of 
all patents relating to “spring-tooth harrows,” to grant 
licenses to the assignors to use the patents upon payment of 
a royalty, to fix and regulate the price at which such har- 
rows shall be sold, and to take charge of all litigation, and 
prosecute all infringements of such patents, is an illegal 
combination whose purposes are contrary to public policy 
and which a court of equity should not aid by entertaining 
infringement suits brought in pursuance thereof. National 
Harrow Co. v. Quick., 67 F., 130. 1—443 

13. Jurisdiction of a Court of Equity Can Not Be Invoked to Enforce 

a Contract Arising Out of an Unlawful Combination of Rail- 
roads— Ticket Brokers. — In a suit by a railroad company to 
enjoin the defendants, who were ticket brokers, from dealing 
in special tickets Issued by complainant on account of 
the Pan-American Exposition, which were by their terms 
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non-transferable, it appeared from the showing made on a 
motion for a preliminary injunction that complainant was a 
member of a combination known as the “ Trunk Line Associa- 
tion,” formed by a number of railroads operating in different 
States for the purpose of preventing competition; that the 
passenger receipts of all such roads were pooled and divided 
on an agreed basis; and that the special rates made on 
account of the exposition were fixed, and the terms of the 
tickets which were the basis of the suit were prescribed by 
such association through its passenger committee. Held , 
That such combination was illegal, as In violation of the 
Sherman Law, and that complainant could not Invoke the 
aid of a Federal court of equity for the protection of rights 
claimed under contracts which were the direct result and 
evidence of such unlawful combination. Delaware , L. & W. 
It. Co. v. Frank, 110 F., 089. 2—82 

14. A railroad company belonging to an illegal combination in 

violation of the Sherman Law can not invoke the aid of a 
Federal court of equity for the protection of its rights claimed 
under contracts which were the direct result and evidence 
of such unlawful combi nation. Ib. 2 — 92 

15. Will Enjoin a Combination Between Two Parallel and Compet- 

ing Lines of Railroad— Question of Public Policy.— Where 
the effect of a combination is to directly prevent competition 
between two parallel and naturally competing lines of rail- 
road engaged in interstate business, it is In restraint of 
Interstate commerce and a violation of the Slierman Law, 
and the court, in a suit to enjoin it as such, can not con- 
sider the question whether the combination may not be of 
greater benefit to the public than competition would be; 
that being a question of public policy to be determined by 
Congress. U. S. v. Northern Securities Co., 120 F., 721. 

2—210 

18. Hay Restrain Violations of Sherman Law and Frame Its Decree 
to Accomplish Practical Results. — Although cases should not 
be brought within a statute containing criminal provisions 
that are not clearly embraced by it the court should not by 
narrow, technical, or forced construction of words exclude 
cases from It that are obviously within its provisions, and, 
while the Sherman Law contains criminal provisions, the 
Federal court has power under section 4 of the act In a suit 
in equity to prevent and restrain violations of the act and may 
mold its decree so as to accomplish practical results such as 
law and justice demand. Northern Securities Co. v. United 
States , 103 U. S„ 107. 2-^330 

17. Court Will Hot Lend Its Aid in Enforcing Illegal Contract — 
The court can not lend its aid in any way to a party seek- 
85825*— 18 13 
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lng to realize the fruits of an illegal contract and, while 
this may at times result in relieving a purchaser from paying 
for what he has had, public policy demands that the court 
deny its aid to carry out illegal contracts without regard to 
individual interests or knowledge of the parties. Continental 
Wall Paper Co . v. Voight, 212 U. S., 262. 3—513 

18. Same — Effect of Refusal. — The refusal of judicial aid to enforce 
illegal contracts tends to reduce such transactions, lb. 

3—514 

18. Nature of Relief to Be Granted. — Where an existing combina- 
tion In corporate form has been adjudged unlawful, as in 
violation of the Sherman Law, and to have monopolized 
and to be monopolizing a large part of the interstate trade 
in a particular commodity it is the duty of the court, under 
the power conferred by section 4 of the act to “ prevent and 
restrain ” its violation, not only to enjoin further violation 
of the act, but to render its decree effective by dissolving 
the illegal combination. U. S. v. du Pont , etc ., Co ., 188 
F., 153. 4—377 

20. When Ordinary Jurisdiction of Equity Not Impaired. — The fact 
that the Sherman Law makes a conspiracy in restraint of 
trade a crime, and provides a penalty therefor, does not neces- 
sarily impair tbe ordinary jurisdiction of equity, where the 
criminal acts work irrepurahle injury to property. The statute 
does not substitute its remedy for others which existed before 
its enactment 76. 3 — 17 

81. Same. — Quaere . — Whether if the wrongs complained of by an 

individual, growing out of alleged acts in restraint of trade 
In the District of Columbia, as distinguished from acts 
relating to conspiracies in restraint of interstate commerce, 
should be remediless save by a resort to the Sherman Law, 
any party other than the United States can Invoke the juris- 
diction of equity to restrain their commission. Ib. 3 — 17 

82. Courts of Equity — Power to Compel Production of Books and 

Papers. — A court of equity has power to compel the produc- 
tion of books and papers by virtue of its inherent and general 
jurisdiction ,and this power is not confined to the parties to 
the suit, but extends to third persons. U. S. v. Terminal R. 
Am’», etc. t 148 F., 488. 3—38 

83. Will Not Review Competency of Evidence Before Grand Jury 

on Motion to Quash. — Except in States having statutes on 
the subject, courts will not review the evidence received by a 
grand jury on a motion to quash, for the purpose of passing 
on its competency. U. 8 . v. Swift, 186 F., 1018. 4—76 

24. Jurisdiction of Federal Courts.— A suit based on an alleged 
violation of Sherman Law whereby direct and special in- 
juries are Inflicted on and threatened to the complainants 
to one arising under a law pf the United States of which a 



COURTS — VENUE OF SUITS. 


195 


Index-Digest 

Federal court has jurisdiction regardless of the citizenship 
of the parties. Mannington v. C., H. V. & T . Ry. 00., 188 F. f 
140. 8 — 835 

25. Suit Involving Eights of Stockholders. — Where it is claimed 

that one corporation can not under the statute lawfully 
own the stock of another a court can not, in a suit to which 
such stockholding corporation is not a party, adjudge the 
constitution of the board of directors of the corporation 
issuing the stock ill legal on the ground that certain of its 
stock was held and voted at the corporate election by such 
stockholding corporation. Ib. 8 — 847 

26. Acts of Foreign Government. — Where Costa Rica was de facto 

sovereign over that part of Panama, including the McCon- 
nell concession, at the time plaintiff's plantation and railroad 
in such concession was injured by the acts of the Costa 
Rican soldiers and officers acting under governmental au- 
thority, such acts were immune from investigation or re- 
view by the courts of the United States. American Banana 
Co. v. United Fruit Co ., 106 F., 266. 8—570 

27. District in Which Suit Must Be Brought. — An action against a 

corporation in a Federal court for a common-law tort can 
be maintained only in the district of plaintiff's residence or 
that in which defendant is incorporated, and such require- 
ment can not be avoided by Joining in the same complaint 
another count stating an entirely separate cause of action 
of which the court has jurisdiction nor by stating a Joint 
cause of action against such defendant and another which 
is an inhabitant of the district and may be there sued, the 
cause of action being several as well as joint. Ware- 
Kratner Tobacco Co. v. American Tobacco Co., 178 F., 120. 

8—770 

28. The question whether a suit in. a Federal court is maintainable 

In the dlstriot where brought, under the statute, may be 
raised either by motion to set aside the service of process 
or by special demurrer, where a special appearance is made 
for that purpose only, and before pleading to the merits; 
but the right Is waived by filing a general demurrer or 
pleading to the merits. Ib. 8 — 770 

29. Congressional Power to Authorize Their Process to Bun Outside 

Their District. — In a case at law or in equity which arises 
under the Constitution or laws of the United States, and a 
suit by the United States under the Sherman Law, presents 
such a case, Congress is authorized by article 3, If 1, 2, of 
the Constitution to confer upon any national court Jurisdic- 
tion to summon the proper parties to the suit to a hearing and 
decree wherever they reside or are found within the dominion 
of the Nation, although beyond the limits of the district of the 
court V. 8. v. Standard Oil Co.. 152 F., 293. 8—178 
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80 . Distriot Where Suit to Be Brought— Restriction to Inhabitant* 

of District Inapplicable Where Jurisdiction Conferred by 
Special Acts.— The inhibition of section 1 of the judiciary 
acts of 1887 and 1888 (act Mar. 3, 1887, c. 373, 24 Stat., 
652, and act Aug. 13, 1888, c. 866, 25 Stat., 433) that 41 no 
suit shall be brought before either of said courts [the cir- 
cuit and district courts] against any person by any original 
process or proceeding in any other district than that whereof 
he is an inhabitant," is ineffective and Inapplicable in in- 
stances in which exclusive jurisdiction over particular cases 
or classes of cases has been conferred upon the Federal 
court by special acts of Congress. Ib. 8 — 178 

81 . A case can not, under existing statutes regulating the jurisdic- 

tion of the courts of the United States, be removed from a 
State court, as one arising under the Constitution or laws of 
the United States unless the plaintifTs complaint, bill, or 
declaration shows it to be a case of that character. Minnesota 
v. Northern Securities Co., 194 U. S., 64. 2 — 548 

82. While an allegation in a complaint hied in a circuit court of 

the United States may confer jurisdiction to determine 
whether the case is of the class of which the court may prop- 
erly take cognizance for purposes of a final decree on the 
merits, if notwithstanding such allegation, the court finds, 
at any time, that the case does not really and substantially 
involve a dispute or controversy within its jurisdiction then, 
by the express command of the act of 1875, its duty is to 
proceed no further. And if the suit, as discussed by the 
complaint could not have been brought by plaintiff originally 
in the circuit court, then, under the act of 1887-88 it 
should not have been removed from the State court and 
should be remanded. Ib. 2 — 549 

83. A State can not, by a suit in its own name, Invoke the original 

jurisdiction of a Federal circuit court to restrain and pre- 
vent violations by competing interstate railway companies, 
of the Sherman Law, because, alone, of the alleged remote 
and Indirect Injury to its proprietary Interests arising from 
the mere absence of free competition in trade and commerce 
as carried on by such carriers within its limits. Ib . 2 — 553 

24. Article IV of the Constitution of the United States only pre- 
scribes a rule by which courts, Federal and State, are to he 
guided when a question arises — in the progress of a pending 
suit as to the faith and credit to be given by the oourt to the 
public acts, records, and judicial proceedings of a State, 
other than that in which the court is sitting. It has nothing 
to do with the conduct of individuals or corporations. Ib. 

2—654 

88. Allegation of Amount in Controversy.— It is not essential that a 
bill in a Federal court should state the amount or value In 
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controversy, if It appears to be within the Jurisdictional 
limit, from the allegations of the bill, or otherwise from the 
record, or from evidence taken in the case before the hear- 
ing of objections to the jurisdiction. Robinson v. Suburban 
Brick Co. t 127 F. f 804. 2—312 

36. Abatement — Pendency of Action in State Court. — The pendency 
of a suit in a State court is not a bar to one on the same 
cause of action in a Federal court, lb. 2 — 318 

27. Production of Documents. — The search and seizure clause of 
the Fourth Amendment was not intended to interfere with 
the power of courts to compel the production upon a trial of 
documentary evidence through a subpoena duces tecum. Hals 
v. Henkel 201 U. S., 43. 2—874 

See also Search, and Witnesses. 

88. Orders of a Federal circuit court directing witnesses to answer 
the questions put to them and produce written evidence in 
their possession on their examination before a special ex- 
aminer appointed in a suit brought by the United States 
to enjoin an alleged violation of the Sherman Law, is 
interlocutory in the principal suit, and therefore not ap- 
pealable to the Supreme Court. An appeal does lie, how- 
ever, from a judgment of contempt, attempting to enforce 
the order. Alexander' v. United States , 201 U. S., 117. 

2—945 

See also Nelson v. United States, 201 U. S., 92 ( 2—920). 

39. Admission of Evidence — Order of Proof. — In an action to recover 
damages for an alleged conspiracy In restraint of interstate 
commerce, it was within the discretion of the trial court to 
admit evidence of acts and declarations of various of the 
defendant associations, their officers, -committees, members, 
and agents, made in the absence of many of the other de- 
fendants, before a prima facie case of conspiracy had been 
established, and before privity of some of the defendants 
had been proven, on condition that such connecting evidence 
should be thereafter given. Loder v. Jayne , 142 F., 1010. 

2—977 

4QL In Determining Questions Arising nnder the Anti-Trust Acts 
the Federal Courts Will Exercise an Independent Judgment, 
Unaffected by Decisions of State Courts. --Congress having 
undertaken by the Anti-Trust Acts to deal with monopolies 
affecting interstate commerce, and having conferred juris- 
diction of questions arising thereunder on the Federal courts, 
in determining such questions those courts exercise an inde- 
pendent judgment, unaffected by the decisions of the courts 
of the State. Skaggs v. Kansas City Term. Ry . Co., 283 F., 
829. 2-530 

41. Same — Only the Decisions of the Highest Court of a State Are 
on the Federal Courts. — It Is only the highest court 
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of a State whose decisions construing the State constitution 
or statutes are binding on the Federal courts. Ib. 6 — 538 

48. When They Will Not Follow State Practice. — Under the con- 
formity statute (Rev. St. y § 914), a Federal court will follow 
the practice prescribed by a State statute “ as near as may 
be,” but not where it would defeat or incumber the adminis- 
tration of the law under Federal statutes. Buckeye Powder 
Co. v. Du Pont Powder Co., 196 F., 516. 4—563 

43. Will Not Resort to Technicalities in Criminal Cases, But Will 

Look to Ultimate Justice Upon the Merits. — At the present 
time the reasons which formerly impelled courts to resort 
to technicalities in criminal cases to avoid the infliction of 
unjustly severe penalties have ceased to exist, and the effort 
now on the part of the judges is to overlook technicalities 
so far as possible, and to administer the law from a broad 
viewpoint, looking to ultimate justice upon the merits. V. S. 
v. Patterson et cU., 201 F., 720. 5 — 35 

44. Protective Powers Extend tf Every Device Whereby Property is 

Damaged or Commerce Restrained. — The court’s protective 
powers extend to every device whereby property is irreparably 
damaged or Interstate commerce restrained; otherwise the 
Sherman Law would be rendered impotent. Compete v. 
Bucks Stove d Range Co ., 221 U. S., 438. 4 — 780 

45. Same — Society Itself is an Organization, and Does Not Object to 

Organizations for Social, Religious, Business, and all Other 
Legal Purposes. — Society itself is an organization and does 
not object to organizations for social, religious, business, and 
all other legal purposes. Ib. 4 — 780 

48. Same — Duty of to Proteot Against Unlawfully Exercising of 
Power. — On appeal against unlawfully exercising power of 
organizations it Is the duty of government to protect the one 
against the many as well us the many against the one. Ib. 

4—780 

47. Same — May Enjoin Continuance of Boyoott, Although Spoken 
Words Were Used in Making It Effective. — A court of equity 
may enjoin the continuance of a boycott, although spoken 
words or written matter were used as one of the instrumen- 
, talities by which the boycott was made effective, /b., 57 L. 
Kd., 797. 4—779 

43. Can Restrain Discriminations in Interchange of Traffic by One 
Railroad Constructed under Acts of Congress Against An- 
other. — Doubtless courts could restrain one railroad con- 
structed under the acts of July 1, 1862, and July 2, 1864, from 
making discriminations, contrary to the provisions of those 
acts in regard to interchange of truffle, against another rail- 
road also constructed under those act* U. 8. v. Union Pa- 
cific R. R. Co., 226 U. S., 92. 4—681 
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48. Have Jurisdiction of Suits by Subscribers, to Compel Telephone 
Servioe, Although Parties May Be Friendly Antagonists. — 
Judicial Code, section 37, authorizing the dismissal of a suit 
In the Federal court if it should appear that it does not prop- 
erly involve a dispute within the jurisdiction of the court, 
or that parties have been collusively made or joined for the 
purpose of giving the court jurisdiction, does not deprive the 
Federal court of jurisdiction over a suit by the subscribers of 
an interstate telephone company whose employees were on a 
strike, to compel the compuny to furnish service it had con- 
tracted to furnish, though the parties thereto were friendly 
antagonists, and the telephone company was willing to have 
the controversy submitted to the Federal court, since the 
collusion which deprives the court of jurisdiction is not an 
agreement between the parties that an existing dispute cog- 
nizable in the Federal courts shall be brought there, but an 
agreement so to adjust the situation as to clothe the court 
with an apparent jurisdiction which it otherwise would not 
have. Stephens v. Ohio State Telephone Co., 240 Fed., 765. 

0—929 

50. Same — Have Jurisdiction of Telephone Company’s Business, as 

Interstate Agent. — Under act June IS, 1910 , section 7, 36 
Statutes, 544, amending Interstate Commerce Act February 4, 
1887, section 1 , 24 Statutes, 379 , so as to make it apply to tele- 
phone, telegraph, and cable companies engaged in sending 
messages from one State, Territory, or district to another 
or to a foreign country, which companies shall be common 
carriers within the act, the Federal courts have the same 
jurisdiction relating to a telephone company’s duties as an 
interstate agency that they have relating to railroads and 
other interstate carriers. Ib. 6 — 931 

51. Reviewing Will Regard Contract in True Light, Where Trial 

Court Compelled Plaintiff to Proceed on Wrong Theory. — 
Where, in an action on contracts claimed to violate the State 
Anti-Trust Laws, plaintiff sued on the contracts as contracts of 
consignment, but by the court’s ruling that they were contracts 
of sale was compelled to proceed as If they were contracts of 
sale, this enforced change of attitude did not preclude an 
appellate court from regarding the contracts In their true 
light as contracts of consignment. Cole Motor Car Co., v. 
Hurst, 228 F., 282. 0—388 

52. Same — Where Contract Open to Two Reasonable Construetlons 

Court Will Adopt Interpretation Sustaining Claim for Balanoe 
Due on Contract. — If contracts between a manufacturer of 
motor cars and a dealer, claimed to violate the Anti-Trust Laws 
of the State, were open to two reasonable Interpretations, one 
defeating the manufacturer’s claim for a balance due and the 
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other enforcing it, the court would be at liberty to adopt the 
latter Interpretation. Ib. 6 — 388 

SS. Xay not refuse to enforce an otherwise legal contract because 
it might afford some indirect benefit to a wrongdoer. Wilder 
Mfg. Co. v. Com Products Ref. Co. t 236 U. S., 172. 6 — 652 

54 . Will Not Investigate, on Application of Receiver to Renounoe 

a Contract for Terminal Facilities, Whether Property Was 
Acquired in Violation of the Sherman Law. — The receivers of 
an insolvent railroad company applied for leave to disaffirm 
and renounce a contract whereby the corporation had leased 
terminal facilities from the appellant, on the ground that 
the contract was burdensome to the company, it having 
acquired its own terminal facilities for those places. The 
contract was one not binding on the receivers until assumed 
under the direction of the court. The insolvent company had 
acquired its own terminal facilities some 14 years before 
the application. Held that, as the matter was one of business 
expediency, the court would not investigate, on the ground 
that the receivers did not come into court with clean hands, 
the question whether the property was acquired in violation 
of the Sherman Law. Kansas City Southern Ry. Co. v. Lusk , 
224 F., 705. 5—880 

55. Same — The Court Does Not, by Taking Possession and Operating 

Through a Receiver, an Insolvent Railroad, Violate the Anti- 
Trust Laws, Although Some of the Property Was Acquired in 
Violation of Such Laws. — Where a railroad system becomes 
insolvent, the court does not, by taking possession of the prop- 
erty through its receiver and operating it, violate the anti- 
trust laws of the State or Federal Government, though the 
insolvent corporation acquired some of its mileage in viola- 
tion of such laws. Ib. 5 — 881 

56 . Will Not Review Conduct of Common Carriers under Interstate 

Commerce Act, Until Question Passed on by Interstate Com- 
merce Commission. — The purpose of the Interstate Commerce 
Act is to establish a tribunal to determine the relation of 
communities, shippers and carriers, and their respective 
rights and obligations dependent upon the act, and the con- 
duct of carriers is not subject to judicial review in criminal 
or civil cases based on alleged violations of the act until sub- 
mitted to and passed on by the commission. U. S. v. Pacific 
d Arctic R. d N. Co ., 228 U. S., 107. 5—233 

57. Same — Quaere, as to the effect of a finding by the Interstate 

Commerce Commission in such a case. Ib. 5 — 232 

56. Power of, to Grant Relief— Distinction Between Failure to Con- 
struct, and Eliminating Existing Competing Railroad. — There 
is a clear distinction between the power to grant relief re- 
specting the past failure to construct one of two projected 
parallel lines of railroad and the power to prevent the elim- 
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ination of one of two parallel roads in actual existence and 
operation. U. 8. v. L. S. 4 M. 8 . Ry. Co. et ok, 203 F. f 817. 

5—273 

59 . Can Not Declare Patent Monopoly Unwise. — Courts can not de- 

clare the monopoly created by Congress under authority of 
the Constitution to be unwise ; Congress alone has the power 
to prescribe what restraints shall be imposed. Henry v. A. B. 
Dick Co., 224 IT. S., 35. 6—763 

60. Same — Test of Jurisdiction Under Patent Laws. — The test of juris- 

diction is whether complainant dot's or does not set up a 
right, title, or interest under the patent laws or make it ap- 
pear that a right or privilege will be defeated by one, or 
sustained by another, construction of those laws. Ib. 6 — 746 

61. Will Not Adjudicate Extent of Restraint, if It Be Substantial. — 

The court will not adjudicate in mathematical terms the ex- 
tent of the restraint, if the evidence shows that it is sub- 
stantial. U. S. v. Hollis (not reported). 6 — 995 

69. Have Jurisdiction Where Property Threatened Exceeds $3,000 in 
Value. — Where the property which strikers were threatening 
to destroy far exceeded $3,000 in value, and there was the 
requisite diversity of citizenship, the Federal court had juris- 
diction, though less than $3,000 worth of property had been 
already destroyed. Tri-City Trades Council v. American 
Steel Foundries , 238 F., 730. 6—915 

63. Federal Will Not Compel Production of Documents by Officer of 

Government, in Private Suit.— A Federal court will not en- 
tertain process, in a suit between private parties, to compel 
the production before an examiner, by an officer of an Execu- 
tive Department of the Government, of papers coming Into 
his possession as such officer in the discharge of his official 
duties. Great Eastern Clay Products Co. (not reported). 

6—1042 

64. Power of, to Substitute as Plaintiffs Receivers of Corporations, 

When Writ of Error Pending. — Whether or not, in an action 
by stockholders to enforce an alleged right of their corpora- 
tion this court has power to substitute as plaintiffs persons 
appointed receivers of the corporation while the writ of 
error is pending. Held , that In the circumstances stated In 
the opinion such a motion was without merit in this case. 
United Copper Sec. Co. v. Amalgamated Copper Co., 244 U. S., 
266. 6—952 

Suit by a Minority Stockholder of a Railroad to Enjoin Consoli- 
dation, Within General Equity Jurisdiction of Federal Court. — 
A suit by a minority stockholder of a railroad company to 
restrain the majority stockholders from effecting a consolida- 
tion with another company on the ground that It will be ille- 
gal as In violation of the Sherman Law, is not one brought 
under the provisions of such act, but one invoking a remedy 
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which existed before its passage, and is within the general 
equity jurisdiction of a Federal court. De Koven v. L. S . d 
M. 8 . Ry Co., 216 F., 958. 5-474 

, 66. Continuanoe of Trial of Action Within Discretion of Trial 
Judge.— The trial court did not abuse its discretion in deny- 
ing a motion by defendants in a civil suit brought by the 
Government under the Sherman Law for an enlargement of 
time to take testimony, based upon the ground that they 
had been prevented by the action of the Government in 
instituting criminal proceedings from properly presenting 
their defense, in that the Government apprehending that the 
witnesses for the defense were called to give them immunity 
from the criminal prosecution then pending, notified them 
that if they testified they would do so at their peril, as 
Immunity could only he claimed by witnesses for the Gov- 
ernment, whereupon, on the advice of counsel, they refused 
to testify, leaving the defendants without the benefit of the 
evidence which they could have given. Standard Sanitary 
Mfg. Co . v. V. 8., 57 L. Ed., 107. 4-651 

67. Will Not Dissolve Combination Unless Necessary to Prevent Con- 

tinuance of Evil Effects of Past Undue Restraint or Monop- 
oly. — The purpose of a suit in equity by the United States 
to prevent and restrain violations of the Sherman Law, 
brought under seel ion 4 of the act, is to restrain and pre- 
vent future violations through the power of Injunction; but 
where the evil effects of past undue restraint or monopoly of 
trade continue to be effective and harmful, and if to prevent 
continuance of such wrongs a dissolution of the unlawful com- 
bination is necessary to make the relief effective, the court 
has power to decree such dissolution ; but, unless so necessary, 
such power will not be exercised. U . 8, v. U, S. Steel Cor- 
poration, 228 F., 59. 6 — 8 

68 . Will Not Do Injustice In Violation of Legal Principles, etc. — 

While courts will not refrain from declaring and applying 
legal principles, because peculiar hardships will result in iso- 
lated instances, they are not to be persuaded consciously to 
do injustice In violation of those principles. Elliott Machine 
Co . v. Center , 227 F., 127. 6— 042 

II. District Courts. 

69. Distrlot Courts to Hear Cases Under Expedition Aot — -The new 

district court created by the Judicial Code of 1911 is the suc- 
cessor of the formerly existing circuit court and as such is 
vested with the duty of hearing and disposing of cases under 
the Expedition Act of 1903. Ex parte U. S. f Petitioner , 226 
U. S., 424. 4-511 
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70. Power Conferred by Judicial Code. — Section 291 of the Judicial 

Code expressly confers the powers of the circuit court upon 
the now existing district courts. Ib. 4 — 511 

71. Power of Single Judge to Enter Decree in Expedited Suit — 

Where the Supreme Court reversed a decree dismissing a 
suit to enforce the Sherman Law, and remanded the case with 
sped tic directions, the decree on the mandate may be en- 
tered by any district judge presiding, or circuit judge assigned 
to the court, under the Judicial Code, § 18, notwithstanding 
the Expedition Act of February 11, 1903, requiring the as- 
signment for the hearing of actions involving the Sherman 
Law before not less than three judges; the word “hearing” 
meaning a trial requiring judicial determination. U. S. v. 
Terminal R. R. Ass'n, 107 F., 449. 4—505 

Reversed, 220 U. S., 420 ( 4-r>()7). 

72. Order of, Requiring Plaintiff to Elect Cause on Which It Will 

Rely, Not Reviewable, Where All Evidence Not in Reoord. — 
The action of the trial court in requiring pluintiff, suing for 
damages under section 7 of the Sherman Law, for violations 
of sections 1 and 2 of the law to elect on which violation it 
will rely, is not reviewable, where all the evidence Is not In 
the record. Buckeye Powder Co. v. Du Pont Powder Co., 
223 F., 880. 4—604 

73. Same — Where Recovery Sought for Violations of Different Sec- 

tions of Sherman Act, Court May Require Plaintiff to Elect 
on Which Section It Will Rely. — Where the declaration, In 
an action for damages under section 7 of the Sherrnan Law, 
sought a recovery for violations of sections 1 and 2 of the law, 
the court was justified In requiring plaintiff to elect on which 
section it would roly. lb. 4 — 604 

74. Same — When Order of, Requiring Election, is Harmless Error. — 

Where, in an action for damages under section 7 of the 
Sherman Law, plaintiff’s case depended on the truth of the 
charge to which practically all the evidence was directed, 
that defendants had unlawfully attempted to monopolize a 
large part of the trade in an article of commerce, and the 
case was tried on the merits, the rule requiring plaintiff to 
elect whether he would rely on a violation of section 1 or of 
section 2 was harmless. Ib. 4 — 605 

75. May Allow New Cause of Action to Be Set Dp In Complaint — 

The trial court in its sound discretion may allow a new 
cause of action to be set up by amendment of the complaint. 
Thomsen v. Cayser , 243 U. S., 89. 6—730 

76. Same — Where Indictment Is Held Insufficient as to Certain De- 

fendants, the Distriot Court Construes the Indictment and Hot 
the Act, Which Decision the Supreme Court is Without Power to 
Review. — Where the District Court holds that the averments 
of the Indictment are not sufficient to connect certain defend- 
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ants with the offense charged, it construes the Indictment 
and not the statute on which it is based, and the Supreme 
Court has no jurisdiction under the Criminal Appeals Act 
to review the decision. 17. 8 . v. Pacific d Arctic 22. d N. Co. f 
228 U. S., 108. 8—283 

Bee also Cibcuit Ooubts. 

III. Cibcuit Coubts. 

77 . Jurisdiction to Restrain and Punish Violations of Sherman 

law. — The circuit courts have jurisdiction under the Sher- 
man I^aw to issue injunctions to restrain and punish viola- 
tions of that act. 17. S. v. Agler, G2 F., 824. 1 — 294 

78. Jurisdiction— Habeas Corpus — Removal of Prisoner.— Where a 

prisoner, arrested under warrant based upon an Indictment 
in a distant State and district, is held pending an applica- 
tion to the district court for a warrant of removal for 
trial, the circuit court of the district in which he is held 
has authority on habeas corpus to examine such indictment 
and to release the prisoner if in its judgment the indictment 
should be quashed on demurrer. In re Terrell, 51 F. v 213. 

1—46 

79 . Habeas Corpus — Removal of Prisoner — Examination of Indict- 

ment. — It is the right and duty of the circuit court on an 
application for habeas corpus for the purpose of releasing 
a person held under a warrant of a United States commis- 
sioner to await an order of the district judge for his re- 
moval to another district to answer an indictment, to ex- 
amine the indictment to ascertain whether it charges any 
offense against the United States, or whether the offense 
comes within the jurisdiction of the court in which the in- 
dictment is pending. In re ( Ircenc , 52 F., 104. 1 — 54 

80 . Jurisdiction— Obstruction of the Hails. — The circuit court had 

power to Issue its process of injunction upon complaint 
which clearly showed an existing obstruction of artificial 
highways for the passage of interstate commerce and the 
transmission of the mails, not only temporarily existing, but 
threa toning to continue. In re Debs , 158 U. S., 565. 1 — 565 

81. Same — Violation of Injunction — Contempt. — Such an injunction 

having been issued and served upon the defendants, the cir- 
cuit court had authority to inquire whether its orders had 
been disobeyed, and when it found that they had been dis- 
obeyed to proceed under Revised Statutes, section 725, and 
to enter the order of punishment complained of. Ib. 1 — 598 

93. Same — Habeas Corpus. — The circuit court having full jurisdic- 
tion in the premises, its findings as to the act of disobedi- 
ence are not open to review on habeas corpus in this or any 
other court Ib. 1—698 
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89. The circuit court hat power in an action brought by the At- 
torney General to enjoin the Northern Securities Company, 
a corporation organized to hold the majority of the stock of 
two competing and parallel lines of railroad for the purpose 
of preventing competition, from voting such stock, and from 
exercising any control whatever over the acts and doings of 
the railroad companies in question, and also to enjoin them 
from paying any dividends to the holding corporation on any 
of the stock so held by it Northern Securities Co. y. 
United States , 193 U. S., 197. 8—338 

84. The circuit court can have no jurisdiction of a suit instituted 
by a State, because of an allegation in the complaint that full 
faith and credit will not be given to its public acts if a New 
Jersey corporation organized for the purpose of acquiring 
the control of two competing interstate railway companies 
engaged in business within its limits is allowed to carry out 
the object of its incorporation. Minnesota v. Northern Se- 
curities Co ., 194 U. S., 48. 8 — 533 

88 . The jurisdiction of the circuit court to entertain a suit to en- 
join a combination of persons from interfering with and pre- 
venting shipowners from shipping a crew may be maintained 
on the ground of preventing a multiplicity of suits at law, 
and for the reason that damages at law for interrupting the 
business and intercepting the profits of pending enterprises 
and voyages must, in their nature, be conjectural and not 
susceptible of proof. 54 Fed. Itep., 40, affirmed. Blindell v. 
Hagan, 56 F., 696. 1 — 182 

86. The jurisdiction of the crlcuit court over a bill in equity to 

enjoin a railroad company from granting rebates to favored 
shippers can not be maintained upon the ground that such 
act of the railroad company is a monopoly within the mean- 
ing of section 2 of the Sherman Law. United States v. 
Atchison, T. & S . F. Ry . Co., 142 F., 176. 8—831 

87. The pendency of a suit in a State court can not be pleaded in 

abatement of an action in a circuit court of the United 
States to recover treble damages under section 7 of the Sher- 
man Law, since the State court is without jurisdiction to 
enforce the remedy given by said section, and therefore the 
same case can not be depending in both courts. Loetoe v. 
Latolor, 130 F., 633. 8—563 

88. Appeal to Supreme Court. — Where there are allegations of di- 

verse citizenship in the bill, but the jurisdiction of the 
elrcuit court is also Invoked on constitutional grounds, the 
ease Is appealable directly to the Supreme Court under sec- 
tion 5 of the act of March 3, 1891, as one involving the con- 
struction or application of the Constitution of the United 
States, and where both parties have appealed the entire case 
comes to this court, and the respondent’s appeal does not 
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have to go to the Circuit Court of Appeals. Field v. Barber 
Asphalt Paving Co., 194 U. S., 618. 3—555 

Bee also Distbict Courts. 

IV. Circuit Courts of Appeals. 

89. The Circuit Court of Appeals will not reverse an interlocutory 

order granting or continuing a temporary injunction unless 
it is clearly shown that the same was improvidently granted 
and is hurtful to the appellant. Workingmen's Amalg . Coun- 
cil v. U. 8., 57 F., 85. 1—184 

90. Jurisdiction of Circuit Court of Appeals. — The question of the 

jurisdiction of a circuit court, when not the sole question 
determined, is reviewable by the Circuit Court of Appeals 
under act March 3, 1891, c. 517, § 6, 26 Stat., 828, on a writ 
of error bringing up the whole case. Meeker v. Lehigh Val- 
ley It. ft. Co., 183 F., 552. 8—974 

91. May Not Review Verdict on Disputed Facts or Weight of Evi- 

dence. — The United States Circuit Court of Appeals may not 
determine whether a verdict is In accord with the weight of 
the evidence, or review the verdict on any disputed fact, but 
may only inquire whether assignments of error, properly 
taken, disclose any material mistake in the trial. Buckeye 
Powder Co. v. Du Pont Poivder Co., 223 F., 884. 4 — 602 

98. Appellate Will Not Weigh Evidence.— It Is not the province of 
an appellate court to weigh the evidence. Patterson v. 17. S ., 
222 F., 639. 8—121 


V. The Supreme Court. 

98. Jurisdiction — Appeal — Dissolution of Illegal Association. — The 
dissolution of the freight association does not prevent this 
court from taking cognizance of the appeal and deciding the 
case on its merits; as where parties have entered Into an 
Illegal agreement and are acting under it, and there is no 
adequate remedy at law, and the jurisdiction of the court 
has attached by the filing of a bill to restrain such or like 
action under a similar agreement, and a trial has been had 
and judgment entered, the appellate jurisdiction of this 
court is not ousted by a simple dissolution of the association 
effected subsequently to the entry of judgment in the suit. 
U. 8. v. Trans-Mo . Ft. Assn., 166 U. S., 290. 1—648 

94. Same. — While the statutory amount must as a matter of fact be 
in controversy, yet the fact that it is so need not appear in 
the bill, but may be shown to the satisfaction of the court. 
Ib. 1—665 

98. Jurisdiction — Appeal — Refusal of Witness to Answer Questions 
in Anti-Trust Investigation — Fifth Amendment. — In a suit 
in the Circuit Court of the United States brought by the 
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United States against corporations for violations of the 
Sherman Law, a witness refused to answer questions or 
submit books to inspection before an examiner appointed by 
the court on the ground of immateriality, also pleading the 
Fifth Amendment; after the court had overruled the objec- 
tions and directed him to answer he again refused and judg- 
ment in contempt was entered against him. On appeal to 
the Supreme Court. Held , That questions under the Consti- 
tution of the United States were Involved and the court 
has Jurisdiction of an appeal direct from the circuit court. 
Nelson v. United States, 201 U. S., 92. 2—920 

96. Same. — In such an action the books of the various defendants, 

both before and after the alleged combination, and the con- 
tracts between them, as well as other papers referred to in 
the opinion, are all matters of material proof, but whether 
material or not the testimony must be taken and exceptions 
can be noted by the examiner and the materiality of the 
evidence passed on by the court. 1b. 2 — 942 

97. Jurisdiction — The Order of a Judge of the Circuit Court to a 

Witness to Answer or Be Punished for Contempt is Interlocu- 
tory and Not Appealable to Supreme Court. — In a suit in a 
circuit court of the United States brought by the United 
States against corporations for violations of the Sherman 
Law, a witness refused to answer questions or produce 
books before the examiner on the ground of immateriality, 
also pleading the privileges of the Fifth Amendment; the 
court overruled the objections and ordered the witness to 
answer the questions and produce the books; an appeal 
was taken to this court. Held, That while such an order 
might leave the witness no alternative except to obey or 
be punished for contempt it is interlocutory in the prin- 
cipal suit and not a final order, nor does it constitute a prac- 
tically independent proceeding amounting to a final Judg- 
ment, and an appeal will not lie therefrom to this court. 
Alexander v. United States , 201 U. S., 117. 2 — 945 

98. Same — But an Appeal from a Judgment of Contempt is Review- 

able. — If the witness refuses to obey and the court goes 
further and punishes him for contempt there Is a right of 
review, and this is adequate for his protection without 
unduly Impeding the process of the case. [See also Nelson 
v. United States , 201 U. S., 92 (2 -920).] Ib. 2—051 

99. The jurisdiction of the Supreme Court of the United States on 

writ of error to a circuit court, under the circuit court of 
appeals act, when the constitutionality of a State statute is 
in question, extends to all cases in whioh such a question is 
decided against the claim of either party, and therefore in- 
cludes a case in which the writ of error is taken by a de- 
fendant who set up in defense of the action a statute which 



208 


THE SUPREME COURT. 


Index— Digest. 

the court held unconstitutional. Connolly v. TJnion Sewer 
ripe Co., 184 U. S., 54. 2—118 

100. Same. — If a claim is made in the circuit court that a State en- 

actment is invalid under the Constitution of the United 
States, and that claim is sustained or rejected, the Supreme 
Court may review the judgment at the instance of the un- 
successful party, lb. 2 — 124 

101. Consent of Parties Can Never Confer Jurisdiction upon a Fed- 

eral Court.— If the record does not affirmatively show jurisdic- 
tion in the circuit court, the Supreme Court must, upon its 
own motion, so declare, and make such order as will prevent 
the circuit court from exercising an authority not conferred 
upon it by statute. Minnesota v. Northern Securities Co., 
194 U. S., 48. 2—533 

102. The findings of fact made ir a State court in a suit in equity 

are conclusive upon the Supreme Court of the United States 
on writ of error to that court. Bement v. National Harrow 
Co., 186 U. S., 70, 83. 2—169, 181 

103. Certiorari. — Where the decree of the Circuit Court of Appeals 

in an action in equity only reverses an order of the circuit 
court granting an injunction, but the court, the record pre- 
senting the whole case, practically disposes of the entire con- 
troversy on the merits, certiorari may issue from the Su- 
preme Court, and that court may Anally dispose of it by its 
direction to the circuit court Harriman v. Northern Se- 
curities Co ., 197 U. S., 244. 2—669 

104. Jurisdiction on Certiorari. —After the Circuit Court of Appeals 

has certified questions to this court and this court has Issued 
its writ of certiorari requiring the whole record to be sent 
up, it devolves upon this court under § 6 of the judiciary 
act of 1891 to decide the whole matter in controversy in 
the same manner as if it had been brought here for review 
by writ of error or appeal. Loeice v. Lawlor , 208 U. S., 284. 

3—333 

166. Reviewing Power of Supreme Court. — Where the Supreme Court 
of the Territory of Oklahoma reverses the judgment of the 
trial court the reviewing power of this court is limited to 
determining whether there was evidence supporting the 
findings and whether the facts found were adequate to sus- 
tain the legal conclusions. Shawnee Compress Co. v. Ander- 
son, 209 U. S., 430. 3—364 

106. Same. — In this case the Supreme Court of the Territory having 
found that a lease, being made to further an unlawful en- 
terprise, was void as an unreasonable restraint of trade and 
as against public policy, this court sustains the judgment,- 
there being proof supporting the conclusions to the effect 
that the lessor company agreed to go out of the field of 
competition, not to enter that field again, and to render 
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• every assistance to prevent others from entering It — other 
acts In aid of a scheme of monopoly also being proved. Ib. 

8—865 

107. Same. — It Is not necessary to determine whether the supreme 
court of the Territory based its judgment declaring such a 
lease void on the common law, the Sherman law, or the 
statutes of the Territory. The restraint placed upon the 
lessor was greater than the protection of the lessee re- 
quired. Ib. 8 — 367 

109. A State is not a citizen within the meaning of the provisions of 

the Constitution or acts of Congress regulating the Jurisdic- 
tion of the Federal courts. Minnesota v. Northern Securities 
Co., 194 U. S., 63. 2 — 546 

110. Disposition of Cause on Reversal on Appeal or Error. — Where 

counsel in the trial of a cause and the court in its charge 
to the jury proceeded on an erroneous construction of the 
statute on which the action was based, an appellate court 
will not undertake to determine the case on the evidence in 
the record, but will remand for a new trial. Union Castle 
Mail S. S. Co. v. Thomsen, , 190 F., 530. 4r— 384 

111. Same — When Supreme Court Will Not Overrule Decisions of 

Lower courts. — Where a great majority of the courts to which 
Congress has committed the interpretation of a law have 
construed it, so that the line of decisions has become a rule 
of property, the Supreme Court should not, in the absence of 
clear reason to the contrary, overrule those decisions on cer- 
tiorari, and so held in this case after reviewing the decisions 
sustaining the rule of contributory infringement. Henry v. 
A. B. Dick Co ., 224 U. S., 36. 8—763 

118. Will Not Refrain from Ruling on Question, Because it Might 
Draw to Federal Courts Cases. — The Supreme Court of the 
United States will not refrain from ruling that a patentee 
may sell a patented machine subject to restrictions as to its 
use, and predicate infringement on a use in violation of such 
restrictions, on the ground that such a ruling might draw to 
the Federal courts cases which otherwise would not come to 
them. IK 56 L. Ed., 645. 8—744 

118. Does Not Prescribe Jurisdiction of Courts. — The Supreme Court 
does not prescribe the jurisdiction of courts. Federal or State, 
but only gives effect to it as fixed by law. Ib. t 224 U. S., 
13. 8—743 

114. Same — Supreme Court Never Shirks Responsibility of Main- 
taining Lines of Separation. — In determining questions of 
jurisdiction the Supreme Court never shirks the responsibility 
of maintaining the lines of separation defined in the Constitu- 
tion and the laws made in pursuance thereof. Ib. 8—744 
118. Supreme Court Has No Power to Review, under Criminal Ap- 
peals Act, Construction Given Indictment by Lower Court — 



210 


THE SUPREME COURT, 


Index— Digest 

The District Court’s construction of an indictment must be 
accepted by the Supreme Court when reviewing, under the 
Criminal Appeals Act of 1907, a Judgment sustaining a de- 
murrer to certain counts in the indictment, which Is based 
upon the construction of the Federal statute upon which the 
Indictment is founded. U. S. v. Win8low t 227 U. S., 202 ; 57 
L. Ed., 481. 5—212 

116. May Grant Writ of Certiorari to Review a Judgment Punishing 

for Contempt. — While the Supreme Court can not review by 
appeal or writ of error a Judgment of the Court of Appeals 
of the District of Columbia punishing for contempt, it may 
grant a writ of certiorari to review the same. Qompers v. 
U. 8., 233 U. S., GOO. 4—795 

117. May Hear Persons Interested, Not Parties, in Framing Decree. — 

Even though persons seeking to intervene on the settlement of 
a decree were not parties and therefore can not intervene in 
the court below, they may be entitled to he heard in the Su- 
preme Court concerning the decree in so far as It may operate 
prejudicially to their rights. U. S. v. Terminal R. R . Ass’n, 
236 U. S., 199. 4—516 

118. Can Not Pass on Moot Questions. — The Supreme Court can not 

pass upon questions which have, as an Inevitable legal con- 
sequence of the European war now flagrant, become moot. 
U. S. v. Hamburg- American Line , 239 U. S., 475. 4 — 909 

119. Same — Will Take Judicial Notice of European War, and Its 

Consequence. — The Supreme Court takes judicial notice of 
the European war and that its inevitable consequence has 
been to interrupt the steamship business between this coun- 
try and Europe. Ib. 4 — 910 

120. Same — Will Not Establish a Rule for Controlling Predieted 

Future Conduct. — It is a rule of the Supreme Court:, based 
on fundamental principles of public policy, not to establish 
a rule for controlling predicted future conduct; and it will 
not decide a case, involving a combination alleged to be in 
violation of the Sherman Law, which has become moot as 
a legal consequence of war, because of probability of Its 
being re-created on the cessation of war. Ib. 4 — 910 

191. Same — Power Can Not Be Enlarged in Moot Case by Stipula- 
tion of Parties. — The power of the Supreme Court can not 
be enlarged or Its duty affected in regard to the decision of 
a moot case by stipulation of parties or counsel. Ib. 4 — 910 
198. Will Reverse Judgment Against Government and Remand With 
Instruction to Dismiss, Where Case Has Become Moot. — Where 
a case to dissolve a combination alleged to be illegal under 
the Sherman Law has become moot and the Supreme Court 
has thus been prevented from deciding It upon the merits, 
and (he court below decided against the Government, the 
course most consonant with justice is to reverse, with direc- 
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tions to dismiss the bill without prejudice to the Government 
In the future to assail any actual contract or combination 
deemed to offend the Sherman Law. lb . 4—012 

123. When It Will Not Consider Contention Not Made in Lower 
Courts. — A contention not made either in the Circuit Court 
or in the Circuit Court of Appeals, and which is contrary to 
the theory on which the cause was tried, will not be con- 
sidered by the Supreme Court. Virtue v. Creamery Package 
Mfg. Co., 57 L. Ed., 393. 4-835 

COVENANTS. See Combinations, etc., 301, 302, 304-306. 
CREDIBILITY OF WITNESSES. See Jury, 2. 

CRIMINAL LAW. 

1. A “ Combination ” and a “ Monopoly ” Not Identical Offenses. — 

Where defendants were indicted in separate counts, one for 
combination and the other for monopoly, in violation of the 
Sherman Law, such offenses were not identical, but were 
legally distinct and justified separate punishment on convic- 
tion. U. S. v. MacAndrews d Forbes Co ., 149 F., 838. 3—102 

2. “ Monopolizing ” and "Attempting to Monopolize ” Separate 

Offenses. — Under the Sherman Law, which makes it a mis- 
demeanor to “ monopolize or attempt to monopolize * • * 
any part of the trade or commerce among the several States 
or with foreign nations,” monopolizing and attempting to 
monopolize such commerce are separate offenses and can 
not be included in one count of an indictment 17. S. v. 
American Naval-Stores Co., 186 F., 596. 4 — 53 

DAMAGES. 

1. Damages Recoverable. — Only actual damages, established by the 

proof of facts from which they may be rationally Inferred 
with reasonable certainty, are recoverable under the Sher- 
man Law. Speculative, remote, or contingent damages can 
not form the basis of a lawful judgment. Central Coal A 
Coke Co. v. Hartman , 111 F., 96. 2 — 94 

2. Same — Speculative Damages — Evidence — Sufficiency. — The esti- 

mates, speculations, or conjectures of witnesses unfounded 
in the knowledge of actual facts from which the amount of 
the damages could have been inferred with reasonable cer- 
tainty will no more sustain a judgment than the conjectures 
of a Jury. lb. 2 — 102 

8, Same — Anticipated Profits — When Recoverable. — The general 
rule Is that the anticipated profits of a commercial business 
are too remote, speculative, and dependent upon changing 
circumstances to warrant a judgment for their loss. There 
is an exception to this rule that the loss of profits from the 
interruption of an established business may be recovered 
where the plaintiff makes it reasonably certain by compe- 
tent proof what the amount of his actual loss was. lb. 
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4. Same— Profits of Established Business — Evidenoe — Indispensable 

to Recovery— Proof of the expenses and of the income of the 
business for a reasonable time anterior to and during the 
Interruption charged, or of facts of equivalent import is 
indispensable to a lawful judgment for damages for the loss 
of the anticipated profits of an established business. 16. 

8—0 8 

5. Same— loss of Profits.— The plaintiff testified that the acts of 

the defendants hud greatly diminished his business, pre- 
vented him from making contracts for future delivery of 
coal, and diminished his sales from 15 to 20 carloads per 
month, on which he would have made a profit of from $12 
to $20 per car ; that he could not tell what the volume of his 
business was before or after the acts complained of, and that 
he had no books or papers which would show this fact He 
produced no evidence of the expenses or income of his busi- 
ness before or after the acts complained of. Held, That the 
evidence was insufficient to sustain a verdict for damages for 
the loss of anticipated profits. Ib. 8—103 

6. Burden of Proof.— In an action for damages for conspiracy in 

restraint of interstate commerce in violation of the Sher- 
man Law, the burden was on plaintiff to show some real 
actual damage to his business by reason of the alleged un- 
lawful combination. IjOder v. Jayne , 142 F., 1010. 8—977 

7. Same— Compensation for Extra Work— Evidence.— Where, in an 

action for damages to plaintiff’s business because of an 
alleged conspiracy in restraint of interstate commerce, plain- 
tiff claimed $5,000 compensation to himself for extra work 
claimed to have been required by reason of such unlawful 
combination, but failed to prove how mueh additional time 
he was required to spend in his business after the combina- 
tion went into effect, he was not entitled to reoover for such 
alleged extra services. Ib. 8—989 

8. Same — Additional Capital— Where, In a suit for damages to 

plaintiff’s business because of an alleged unlawful combina- 
tion in restraint of interstate commerce, plaintiff claimed 
that because of such combination it was necessary to put 
$10,000 extra capital into his business from rents of his 
building, which were collected from time to time, but he 
testified on cross-examination that the payments of interest 
and taxes on the building were in excess of the amount paid 
into the business, he was not entitled to recover interest on 
such alleged additional capital. Ib. 8—990 

9 . lame — Increased Cost. — Where, by reason of an unlawful com- 

bination In restraint of interstate commerce in violation of 
the Sherman Law, plaintiff was compelled to conduct his 
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business at a greater cost, though It was greater In volume, 
and by reason of the Injury he received a less percentage of 
return, he was entitled to recover such additional cost 
though by reason of his increased efforts and the natural in- 
crease of his business he was enabled to withdraw from the 
business for his personal services an amount equal to, or 
larger than, he drew from the business before the conspiracy 
became operative. Ib. 2—992 

10. The owner of goods may dictate the prices at which he will 

sell them, and the damages which are caused to an appli- 
cant to buy by the refusal of the owner to sell to him at 
prices which will enable him to resell them at a profit con- 
stitute no legal injury, and ore not actionable, because they 
are not the result of any breach of duty or of contract by 
the owner. Whttiocll v. Continental Tobacco Co., 126 F., 
464. 2 — 271 

11. Party Injured May Recover Damages for Being Compelled to 

Pay Higher Price. — Where, as a result of conspiracy or com- 
bination in restraint of interstate commerce, prohibited by 
the Sherman Law, a person is injured by being compelled to 
pay a higher price for any article affected thereby than he 
would otherwise be compelled to pay, he may recover treble 
the amount of the damages sustained. Monarch Tobacco 
Works v. American Tobacco Co ., 165 F., 779. 3 — 542 

12 . Reooverable when Suffered Wholly within one State. — Where 

Congress has power to make acts Illegal it can authorize a 
recovery for damages caused by those acts, although suf- 
fered wholly within the boundaries of one State. Chatta- 
nooga Foundry 6 Pipe Works v. Atlanta , 203 U. S., 397. 

3—120 

13 . Same. — A person whose property is diminished by a payment of 

money wrongfully induced is injured in his property. Ib. 

3—119 

14. Same. — Although the sale may not have been so connected with 

the unlawful combination as to be unlawful, the motives 
and inducements to make it may be so affected by the com- 
bination as to constitute a wrong. Ib. 3 — 120 

19. Whether Restraint Reasonable or Unreasonable Immaterial — 
In an action to recover treble damages, caused by an unlaw- 
ful combination In restraint of foreign commerce, in viola- 
tion of the Sherman Law, whether the restraint of trade 
caused by the combination was reasonable or unreasonable, 
was immaterial. Thomsen v. Union Castle Matt B. 8 . Co., 
166 F., 258. 3 — 661 

fti. Same. — Where a combination in restraint of foreign oommeree, 
in violation of the Sherman Law, was put in operation In 
the United States and affected her foreign commerce, it was 
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not material to a suit by a person injured thereby that It 
was formed In a foreign country. Ib. 3 — 551 

17. Same. — Where a combination in restraint of foreign commerce 

was continuing, it was not material to plaintiff's right to 
recover treble damages sustained thereby under the Sherman 
Law, whether the combination was entered into before or 
after plaintiffs commenced business, it being equally unlawful 
to prevent a person from engaging in business as to drive a 
person out of business. 7b. S— 5ffl 

18. Bight to Bebate not an Item of Damages under the Sherman 

law. — Foreign ship-owners formed a combination abroad to 
organize and control steamship business between New York 
and South African ports, after which plaintiffs, who had 
never before been engaged in South African trade, began to 
ship goods to such ports, and in common with other patrons 
of defendant's vessels, became entitled to rebates under a 
• circular issued by defendants in case plaintiffs did not pat- 
ronize competing vessels, which they afterwards did, where- 
upon defendants refused to pay further rebates. Held, that 
plaintiff’s rights to such rebates, if any, was not an item of 
damage that proximately grew out of the combination of 
ship-owners, and hence plaintiffs were not entitled to recover 
the same under the Sherman Law, authorizing a recovery 
of treble damages accruing through an unlawful combina- 
tion in restraint of interstate and foreign commerce. Thom- 
sen v. Union Castle Mail S. S. Co ., 149 F., 935. 3—112 

18. Whioh Aoorue after Suit Brought, for Acts Previously Commit- 
ted, may be Becovered in Aotlon for Fraudulent Conspiracy. — 
In an action for fraudulent conspiracy in restraint of inter- 
state commerce in violation of the Sherman Law, evidence 
showing damages which accrued after suit brought because 
of acts previously committed was properly admitted. Law- 
ler v. Loe we, 209 F., 728. 5-410 

80. Verdict for, may Include those Accruing after Suit Brought, at 

a Consequence of Aots Previously Committed.— A verdict for 
damages resulting from an illegal combination in restraint 
of Interstate trade under the Sherman Law, may include 
those accruing after commencement of the suit, but as the 
consequence of acts done before and constituting part of the 
cause of action declared on. Lawlor v. Loewe, 235 U. S., 536. 

5 — 424 

81. Only those Suffered Before Date of Filing Suit, Beooverable in 

▲etion for Tortious Injury. — In an action for damages for 
tortious injury, where plaintiff proved a loss of profits It 
would have made on resale of a commodity, had it been able 
to buy such commodity at the price other jobbers could ob- 
tain it from defendant, plaintiff can only recover for those 
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damages suffered before the date of filing of the suit, and Is 
not entitled to recover those suffered between that time and 
verdict. Frey d Son v. Cudahy Packing Co., 243 F., 205. 

3- 097 

22. Not Eecoverable for Acts Committed after Date of Appointment 

* of Trustee, for Corporation in Dissolution. — Where a trustee 
was appointed for a corporation in dissolution proceedings 
February 17, 1905, and a substituted trustee thereafter sued 
defendants, who controlled the corporation, for alleged in- 
juries to its business, charging that they so managed the 
corporation as to destroy its competition with another cor- 
poration, and refused to permit it to do business, plaintiff 
could not recover for any of the alleged acts committed after 
the date of the appointment of a trustee, since from that 
time defendants were not in control of the company. Strout 
v. United Shoe Mach. Co ., 208 F., 050. 4^-550 

23. Same — Not Eecoverable by Trustee of Corporation, Where Acts 

Charged were Committed more than Six Years Prior to Date 
of Suit. — A trustee of a corporation, appointed in dissolution 
proceedings, could not recover damages alleged to have re- 
sulted 'to Its business from a conspiracy of those previously 
in control, preventing the corporation from doing businesb 
and using Its patents, where the acts charged were com- 
mitted more than six years prior to the date of the writ. Ib. 

4 — 551 

24. To Sustain Claim for, Specific Injury must be Proved. — That a 

corporation is a monopoly in violation of the Sherman Law 
and subject to dissolution at the suit of the Government, 
does not of Itself give a right of action for unfair competition 
to any particular person, but, to sustain a claim for damages 
specific Injury must he proved. Motion Picture Patents Co . 
v. Eclair Film Co., 208 F., 417. 5 — 344 

25. To Eecover under § 7, Proof must show Aotual Damages, Sus- 

ceptible of Expression in Figures, not Speculative or Un- 
certain. — To recover damages under § 7 of the Sherman 
Law, plaintiffs must show that as a result of defendant's 
acts, actual damages susceptible of expression in figures were 
sustained, and they must not be speculative, remote, or un- 
certain. American Sea Green Slate Co. v. O'Halloran, 229 
F. f 79. 5—308 

26. Same — Can hot Eecover Damages Caused by Payment of Price 

Higher than Market Price, where there was no Evidence of 
Market Value. — The producers of a particular kind of slate 
organized a corporation and sold all of their output to it at 
10 per cent discount from its list prices. The corporation 
sold to wholesalers, including plaintiffs. A number of per- 
0on8 in the roofing business in Cleveland, some of whom had 
been plaintiff’s customers, organized a roofing company, and 
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such company was constituted the exclusive selling agent of 
the slate company In Cleveland. Held that, in an action by 
plaintiffs under S 7 of the Sherman Law, plaintiffs could 
not recover damages caused by the fact that they were com- 
pelled to buy at a price higher than the market value, where 
there was no evidence of market value, except evidence as to 
the price at which the producers sold to the slate company, 
. as this company bought each producer’s whole product, in- 
cluding sizes slow of sale, as well as sizes largely desired, 
and it was not fair to assume that, had there been no combi- 
nation, plaintiffs could have bought from the producers at 
the price at which they sold to the company. Ib. 5 — 310 

27. Same — Nor for Loss of Former Customers on Supposition they 

would have Continued to Buy, where no Evidence to Support 
Supposition. — Damages for the loss of the business of former 
customers of plaintiffs, who became members of the roofing 
company, could not be recovered on the supposition that they 
would have continued to buy as much as in previous years, 
where there was no evidence to support this supposition, 
and there was not even evidence that such fqjrmer customers 
obtained any slate at all of the kind in question. 7b. 5 — 310 

28. Same — To Recover, Plaintiffs must Prove Customers Ceased Buy- 

ing because of Unlawful Combination. — Damages could not be 
recovered for the loss of the business of the customers who 
ceased buying from plaintiffs and became members of the 
roofing company, unless plaintiffs showed that the change 
was made because of the unlawful combination, since this 
could not be iuferred from the fact that the change was 
made. Ib. 5 — 811 

28. Sustained by a Performer's Agent Blacklisted are within § 
7 of the Sherman Law. — The damages sustained by a per- 
former’s agent blacklisted by the members of such combina- 
tion were within section 7 of the Sherman Law, providing 
that any person, injured in his business or property by any 
other person or corporation by reason of anything forbidden 
or declared to be unlawful by that act, may sue therefor 
and recover threefold the damages sustained. Marienelli, 
Ltd . v. United Booking Offices, 227 F., 171. 8—952 

80 . Measure of, in Suit for Unlawful Discrimination. — The measure 
of a jobber’s damages for unlawful discrimination against 
him by a manufacturer whose product th£ jobber had been 
selling for several years, the sales increasing each year, is 
not limited to profits lost on sales which he proved he could 
have made; but the jury could have inferred, from the 
average increase of sales, the probable increase during the 
time of the discrimination, and could allow for the loss of 
profits on such sales. Frey d Sen v. Welch Grape Juice Co., 
240 F., 117. 6 — 864 
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SI. Sane — Hot Recoverable, for Loss of Profits on Sales of Other 
Articles. — A jobber, to whom a manufacturer of a well-known 
product refused to sell his product at less than the regular 
price charged to retailers can not recover as damages the 
loss of profits on sales of other articles to customers desiring 
that product, who dealt with competing jobbers in order to 
get all their goods at the same place, since such damages 
are too remote and uncertain, and could have been prevented 
by the jobber buying the product at the retailers’ price and 
reselling it without profit. Ib. 6 — 865 

82. Recoverable for Unfair Practices Used in Attempt to Monopo- 

lise. — Where a company attempted to monopolize the manu- 
facture and sale of coated wire nails, and as part of its 
plan engaged in various illegal and unfair practices, such 
as hindering its competitors from obtaining raw materials 
and the necessary machines, bribing their factory employees 
to disclose factory conditions and to send out defective 
goods, and bribing office employees to disclose the names of 
their customers and their contracts, and then selling to such 
customers below cost, a competitor attacked in these ways 
had a right of action for damages, under the Sherman law, 
since, while no action lies under that act for unfair practices, 
damages are recoverable thereunder for monopolizing, or at- 
tempting to monopolize, and acts which are a part of the 
monopolizing, or attempting to monopolize, are a subject for 
damages. American Steel Co. v. American Steel <£ Wire Co., 
244 F., 302. 6 — 1021 

83. Same — Parties Joining at Different Times In Attempt to Monopo- 

lize, Liable for Acts in which they Participated. — Where a 
company was engaged in a single continuing attempt to 
secure a monopoly of a particular business, in which attempt 
different parties joined successively, and by which a com- 
petitor was injured, ail those joining in the unlawful attempt 
at different times becomes liable for whatever injury resulted 
from the tortious act in which he participated. Ib. 6 — 1022 

84. Same — Need not Expect to profit by Illegal Acts to Render them 

Liable. — A party participating in a company’s attempt to 
monopolize a particular business need not expect to profit 
by hln illegal conduct, in . order to render him liable. Ib. 

8-1022 

88. In Aetion for, Pleading must Describe Trade or Business Injured, 
and that Aets Employed were Intended to Injure It. — In an 
action against an illegal monopoly for damages under the 
Sherman Law, the declaration must describe the conditions 
in the trade in question, the alleged conspiracy or combina- 
tion, and the business of plaintiff, and the effect thereon of 
the alleged conspiracy or combination, sufficiently so that 
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the court can see that its acts might have affected the general 
conditions in the trade, and that plaintiff's business and sit- 
uation were such that it might have been damaged by its 
conduct lb. 6 — 1023 

S8. Action for, under Sherman Law, is for Personal Wrong, And 
Sounds in Tort — An action under the Sherman Law, for 
treble damages, for injuries to person or property by reason 
of unlawful monopoly, is one for a personal wrong, and sounds 
in tort Imperial Film Exchange v. Qeneral Film Co., 244 
F., 987. 6 — 1045 

87. Excess Exacted over Reasonable Rate, Affords Basis for Damages 

under Section 7 of the Sherman Law. — When more than a 
reasonable rate is exacted as a result of an unlawful com- 
bination, the excess over what was reasonable affords a basis 
for the damages recoverable under section 7, and whether, 
and to what extent, such rate was unreasonable are questions 
determinable by the jury, on proper evidence and instruc- 
tions. Thomsen v. Cayser t 243 U. S., 88. 6 — 729 

88. Recoverable under Sherman Law are Loss of Profits. — In an 

action for dumagcs under the Shermun Law, the damages 
recoverable- are the loss of profits that would have been made 
if the plaintiff had been permitted, as freely as the law 
says he should be permitted, to get his supply of goods to 
meet the needs of his customers. Lowe Motor Supplies Co. 
v. Weed Chain Tire Grip Co. (Not reported.) 6 — 896 

Actions fob Recoveby. See Actions and Defenses, 30-54. 

DECLARATIONS. 

I. Averments. — A declaration in an action for damages under the 
Sherman Law, which does not aver that the goods manufac- 
tured by plaintiff, and in respect of which he claims to be 
Injured, are a subject of Interstate commerce, or that the acts 
complained of have anything to do with any contract in 
restraint of trade, or that the parties are citizens of different 
States, is demurrable. Bishop v. American Preserves Co., 
51 F., 272. 1—49 

8 . Duplicity. — A declaration in a suit based on section 7 of the 
Sherman Law, to recover damages resulting to plaintiff from 
a violation of such provision, which alleges in a single count 
that defendant entered into a “ contract, combination, and 
conspiracy ” in restraint of trade, is bad for duplicity. Rice 
v. Standard Oil Co., 134 F., 464. ft-433 

See also Pasties, 3. 

DECREE. 

L Requiring Railway Company to Dispose of Stock in Competing 
Company— Scope of Relief.— The Federal district court, in 
relieving against a combination in restraint of Interstate 
trade, created contrary to the Sherman Law, by the acquisi- 
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tion by the Union Pacific and Central Pacific lines of a dom- 
inant stock interest in the Southern Pacific Company, a 
competing railway system, should, by its decree, provide 
against the right to vote such stock while in the ownership 
or control of the Union Pacific Railroad Company, or any 
corporation owned by it, or while held for it by any corpora- 
tion or person, and forbid any transfer or disposition thereof 
in such wise as to continue its control, and should enjoin 
the payment of dividends on the stock while so held, except 
to a receiver appointed by the court to collect and hold such 
dividends until disposed of by its decree. 17. £. v. Union 
Pacific R . R. Co. t 57 L. Ed., 124. 4—685 

2. In Applying Relief, Court will Deal with each Case as it Finds 
It. — In upplying the general rules as to relief under the Sher- 
man Law as declared in the Standard Oil Vase (221 U. S., 
1, 78), the court must deal with each case as it finds it; and 
where the combination has been effected by purchase by one 
corporation of a dominant amount of stock of its competitor 
the decree should provide an injunction against the right to 
vote stock so acquired, or payment of dividends thereon ex- 
cept to a receiver, and any plan for disposition of the stock 
should be such as to effectually dissolve the unlawful com- 
bination. /ft., 226 U. S., 96. 4 — 685 

S. Whether Connecting, but not Competitive, Portions of Railway 
Can be Purchased, not Determined. — Whether the decree can 
provide for the purchase by the Union Pacific of such por- 
tions of the Southern Pacific as are only connecting and are 
not competitive and which effect a continuous line to San 
Francisco, not now determined, with leave to the district 
court to consider any plan proposed to effect such results, 
/ft. 4 — 686 

4. In Framing, Each Case Must Stand Upon Its Own Facts. — Each 
case under the Sherman Law must stand upon its own facts 
and this court will not regard the methods provided in de- 
crees of other cases as precedents necessarily to be followed 
where a different situation is presented for consideration. 
U. S . v. Union Pacific R. R. Co. % 226 U. S., 474. 4—601 

& Same — Majority of Governing Boards of Competing Railways 
Should not Consist of Same Persons. — The ultimate determina- 
tion of the affairs of a corporation rests with its stockholders 
and arises from their power to choose the governing board of 
directors ; and the Supreme Court will not approve a method 
of distributing stock of a railroad company held by a com- 
petitor so that the natural result will be that a majority of 
the governing boards of both roads shall consist of the same 
persons, /ft. 4—682 
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6. tome— Proposed Flan of Separation, not Approved. — In this case 
it is not impossible under the plan proposed that this result 
will happen and therefore it is not approved. Ib. 4 — 602 

7* tome — In Ending Combination, Effectual Means Should be Pro- 
vided.— The main purpose of the Sherman Law is to forbid 
combinations and conspiracies in undue restraint of Inter- 
state trade and to end them by as effectual means as the 
court may provide, Ib. 4 — 008 

8. tome — While Conserving Property Interests, Purpose of Btatute 
Should not be Sacrificed.— A court of equity dealing with an 
illegal combination should conserve the property interests 
involved, but never in such wise as to sacrifice the purpose 
of the statute. Ib . 4—608 

8. Same — Transfer of Stock of Southern Pacific to Stockholders of 
Union Pacific, Would not Effectually End Combination. — With- 
out precluding the district court from considering all plans 
submitted as provided by the former opinion and the decree, 
the Supreme Court holds that a transfer of the stock of the 
Southern Pacific Company to the stockholders of the Union 
Pacific Railroad Company would not so effectually end the 
combination as to comply with the decree. Ib. 4 — 694 

10. Same — Ownership of Stock of a Bailway Company by Stock- 

holders of a Competing Company, will not Effectually end 
Dominating Control. — The unlawful combination found by the 
Supreme Court to exist as the result of the acquisition by the 
Union Pacific Railroad Company, through a subsidiary cor- 
poration, of 46 per cent of the capital stock of the Southern 
Pacific Company, for the purpose of obtaining the dominat- 
ing control of the entire Southern Pacific system, will not be 
so effectually ended as to comply with the court's decree by 
a sale of such shares to the stockholders of the Union Pacific 
Railroad Company substantially in proportion to their re- 
spective holdings, or by a distribution thereof by dividend to 
such shareholders. U. 8. v. Union Pacific R. R. Co.,' 57 L. 
Ed., 306 . 4—694 

11. Power of Single Judge to Enter, in Expedited Snlt. — Where the 

Supreme Court reversed a decree dismissing a suit to enforce 
the Sherman Law, and remanded the case with specific 
directions, the decree on the mandate may be entered by any 
district Judge presiding, or circuit judge assigned to the court, 
under the Judicial Code, 9 18, notwithstanding the Expe- 
dition Act of February 11, 1903 (32 Stat., 823), requir- 
ing the assignment for the hearing of actions Involving 
the Sherman Law before not less than three Judges; the word 
" hearing " meaning a trial requiring judicial determination. 
V. 8. v. Terminal R. R. Au’n , 197 F* 449. 4—305 

Reversed, 226 U. S., 420. 
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11» Entered by Single Judge in Expedited Suit, not Subject to Col- 
lateral Attaek. — A. decree entered by a single judge in con- 
formity to the mandate of the Supreme Court reversing a 
decree dismissing a suit to enforce the Sherman Law, and 
remanding the case with specific directions, is not void nor 
subject to collateral attack, even if there was error In hold- 
ing that a single judge could enter the decree notwithstanding 
the Expedition Act of February 11, 1903, requiring the as- 
signment for hearing of such actions before not less than 
three judges. Ib. 4 — 506 

13. Interested Persons, not Parties, may be Heard in Supreme Court 

Concerning Decree. — Even though persons seeking to inter- 
vene on the settlement of a decree were not parties and there- 
fore can not intervene In the court below, they may be 
entitled to be heard in the Supreme Court concerning the 
decree in so fur as it may operate prejudicially to their rights. 
U. B. v. Terminal R. R. Ass'n, 236 U. S., 199. 4—516 

14. Same — Hot to Safeguard One Interest by Destroying Another. — 

The decision and mandate of the Supreme Court in regard 
to a combination declared illegal uuder the Sherman Law 
should not be interpreted as .safeguarding one public Interest 
by destroying another, or as making the movement of trans- 
portation freer in some channels by obstructing its flow in 
others. Ib. 4 — 525 

15. Same — Deeree Modified and Decision Explained. — The decision of 

the Supreme Court (224 U. S., 383) explained, and the decree 
entered by the court below on the mandate modified so as to 
recognize the right of the Terminal Company as an accessory 
to its strictly terminal business to carry on business exclu- 
sivly originating on its lines, exclusively moving thereon, and 
exclusively intended for delivery on the same. Ib . 4 — 626 

13. Enjoining Certain Acts of Wholesale Grocers’ Ass’n, but Per- 
mitting Organization to Exist for Social, etc., Purposes. — 
Where, in a suit against an association of wholesale grocers 
whose constitution and by-laws stated its purpose to be 
the promoting of harmony between the members of the 
association and the manufacturers of food products, to 
the end that the wholesale grocers might be recognized 
as the economical channel of distribution of the products 
of the manufacturers, to restrain alleged violations of 
the Sherman Law, the decree, after enjoining certain acts, 
expressly provided that the association, its officers and mem- 
bers, were not restrained from maintaining the organization 
for social or other purposes than those therein prohibited, 
the mere maintenance of the association subsequent to the 
decree under the same constitution and by-laws was not a 
violation of the decree, since it would be presusned that the 
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court familiarized itself with the fundamental nature of 
the association as set out in its constitution and by-laws, and 
in view of this presumption the decree was intended to mean 
that the court found no illegality in the framework of the 
association's organization but only in certain of its activities, 
which were expressly enjoined. V . 8 . v. Southern Wholesale 
Grocers' Ass’n, 207 F., 438. 5—318 

17. Same — Enjoining Issuing of lists of Members and Non-Members 

of Association. — A decree enjoining an association of whole- 
sale grocers from publishing any book, pamphlet, or list con- 
taining only the mimes of wholesale grocers who had an- 
nounced their intention or agreed, directly or indirectly, ex- 
pressly or impliedly, to work in harmony with the association 
was violated by the issuance of lists, the names in which 
were purposely confined to those, whether members or non- 
members or those otherwise not in sympathy with its pur- 
poses, who worked in harmony with the association in ef- 
fecting its purpose of confining the sales of manufacturers 
to tjiose w T ho were exclusive wholesalers, and the addition 
or omission of names with Intent to evade the decree did not 
change the situation, lb. 5—319 

18. Exaction of Promise from Prospective Members of Association not 

to sell Direct to Consumers, etc., Not a Violation of. — Where 
the decree In a suit against an association of wholesale gro- 
cers to enjoin certain alleged violations of the Sherman 
Law, after enjoining certain acts, specifically provided that 
the association, its officers and members, were not restrained 
from maintaining the organization for social or other pur- 
poses than those therein prohibited, the exaction of a promise 
from prospective members not to sell direct to consumers 
while they remained members of the association, without re- 
quiring any oath to this effect or imposing any forfeit, fine, 
or penalty except Ineligibility to continued membership, was 
not a violation of the decree, since, the membership being 
limited to exclusive wholesalers, the purpose of this promise 
was merely to convince the association that there was a 
reasonable expectation on the part of the applicant that he 
would remain eligible long enough to justify his admission 
to membership. Ib. 5 — 320 

19. Same— Mailing of 11 Qreen Book,” to Manufacturers, etc., Subse- 

quent to Decree, a Violation of.— In a suit against an associa- 
tion of wholesale grocers to enjoin alleged violations of the 
Sherman Law, the decree enjoined the association, its di- 
rectors, officers, etc., from doing any act to hinder or pre- 
vent, by intimidation or coercion, any person, firm, or cor- 
poration from selling any commodity to any other person 
at any price agreed upon. The association had previously 



DECREE* 


223 


Index— Digest 

Issued lists of exclusive wholesale grocers, called the “ Green 
Book,” as a means of compelling manufacturers to confine 
their sales to those whose names appeared on the list. Sub- 
sequent to the decree there was no express repudiation of 
the former policy of coercion, and the association continued 
to send its lists to manufacturers and on request to furnish 
manufacturers information as to the standing of applicants 
for the privilege of buying direct from manufacturers. Held, 
that these acts constituted a violation of the decree, since, 
considered in connection with the former policy of coercion, 
they constituted a deliberate utilization by the association 
of the influence over the manufacturers which its previous 
policy had gained for it, especially where subsequent to the 
decree it mailed to manufacturers a circular stating that It 
would continue to issue the " Green Book,” and that none 
of its methods, rules of practice, or activities would be af- 
fected by the decree, difficulty continued to attend the direct 
buying from certain manufacturers supplied with lists unless 
the buyer’s name appeared on the lists, and a general im- 
pression prevailed that listing was essential to direct buy- 
ing privileges. Ib. 6 — 828 

80. Wholesale Orocers Mailing Legitimate Arguments to Manufac- 

turers Requesting Abandonment of Certain Policy Not a Vio- 
lation of. — An association of wholesale grocers, by addressing 
legitimate argument to manufacturers to procure the aban- 
donment by manufacturers of a certain policy and the con- 
tinuance of another policy, did not violate the Sherman Law, 
prohibiting contracts, conspiracies, or combinations in re- 
straint of trade, nor a decree enjoining violations of that 
act, but expressly permitting the association to continue its 
organization for social or other purposes than those therein 
prohibited, lb. 6 — 325 

81. Same — Director of Association Violating, Personally Responsible, 

Although Association Held Innocent of Violating Decree. — 
Where a director of an association of wholesale grocers, 
which, with its directors, officers, etc., had been enjoined 
from preventing manufacturers, by coercion or intimidation, 
from selling direct to retailers, made use of the association's 
name and his position in it as a director to prevent such 
direct sales by a manufacturer, the fact that as a director 
he had no authority to take such action, while It might ex- 
onerate the association, did not have that effect as to the 
director. Ib. 5 — 326 

88. Determining that a Labor Union was an Unlawful Combination, 
Can Not be Sustained where there was no Such Allegation In 
the Pleadings. — A decree determining that a labor union was 
an unlawful combination or conspiracy in restraint of trade 
in violation of the Sherman Law could not be sustained 
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where there was no allegation of defendant's violation of 
such law in the pleadings. Mitchell v. Hitchman Coal d 
Coke Co., 214 F., 713. 5—631 

83. Not Providing for Separation of Various Units of a Monopoly, 

Does Not Afford Relief to which Government is Entitled. — A 
proposed plan for the abrogation of an illegal monopoly in 
photographic cameras, films, papers, and plates, which did 
not provide for the separation of the business of manufac- 
turing the various units of manufacture, did not afford the 
relief to which the Government was entitled, where the 
various units were combined with the intention of monopoliz- 
ing and restraining trade in such products, and their manu- 
facture constituted the monopoly, even though some of such 
units were fairly non-competing. U. S. v. Eastman Kodak 
Co., 230 F., 523. 5—911 

84. Same — Proposed Final Decree Submitted, Held Proper. — In a suit 

to abrogate an illegal monopoly in photographic supplies, in 
which it had been determined that the Government was en- 
titled to a decree in its favor, proposed final decree held 
proper. Ib. 5—912 

85. Finding Each Defendant Guilty of Independent Acts, in Contempt 

Proceedings, and Consolidating Sentence— When Suoh Sentence 
Will Be Reversed.— A decree adjudging each defendant guilty 
of the independent acts set out in separate paragraphs of a 
petition charging them with contempt of an injunction order, 
and consolidating sentence without indicating how much of 
the punishment was imposed for the disobedience in any par- 
ticular instance, should be reversed if it appears that the 
defendants have been sentenced on any charge which, in law 
or in fact, does not constitute a disobedience of the injunc- 
tion. Oompers v. Bucks Stove d Range Co., 57 L. Ed., 797. 

4—789 

86 . Entered after Questions Raised by Pleadings Have Become Moot, 

Will Be Reversed.— The agreements between British, German, 
and American steamship companies which were assailed 
as contrary to the Sherman Law, having necessarily been 
dissolved by the European war, and the questions raised by 
the bills having thereby become moot when the decrees of 
the court below were entered, the decrees are reversed and 
the cases remanded with directions to dismiss the bills with- 
out prejudice— as in United States v. Hamburg- American 
Co., 239 U. S., 466. U. S . v. Prince Une , Lim^ 242 U. S., 
537. 5-686 

DEFENSES. See Actions and Defenses. 

DEFINITIONS. See Words and Phrases. 

DEMURRER. 

1. A MU In equity, and the demurrer thereto, are neither of them 
to be read and construed strictly as an indictment, but are 
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to be taken to mean what they fairly convey to a dispassion- 
ate reader by a fairly exact use of English speech. Swift 
& Co . v. United States, 196 U. S., 375. 2—642 

2. Decision of Judicial Committee of Privy Council Will Not Be 

Applied on Hearing of to Indictment Charging Monopoly. — 
The business of the United Shoe Machinery Company is con- 
ducted by a system of leases, which are substantially the 
same as those described in United Shoe Machinery Company 
v. Brunet (1909), App. Cas., 330. It is claimed In these In- 
dictments that the provisions of these leases are unreason- 
able, and unlawfully operate to build up the alleged monopoly 
of the United Shoe Machinery Company. It is claimed by 
the respondents that United Shoe Machinery Company v. 
Brunet should be applied here, and that in harmony there- 
with the leases in question here should be declared valid. 
United Shoe Machinery Company v. Brunet was decided by 
a very able court, yet it was a decision of the judicial com- 
mittee of the Privy Council, and therefore not authoritative aa 
the decisions of the established courts of Great Britain. In- 
dependently of these considerations, the pleadings in these 
indictments do not permit us to so apply on this demurrer 
United Shoe Machinery Company v. Brunet to such extent 
as to support the demurrer. 17. S. v. Winslow , 195 F. t 594. 

5—194 

3. May Be Overruled where Questions Raised by It to Indiotment 

Are Doubtful.— Where the questions raised by demurrer to an 
indictment are both intricate and doubtful, the demurrer 
may be overruled, and their decisions postponed until the 
trial on the merits. Ib . 5 — 175 

See Declabations, 1 ; Habeas Corpus, 1. 

DIRECT AND IMMEDIATE EFFECT. 

Direct. See Combinations, etc., 48, 49. 73, 88, 133, 137 ; Con- 
stitution, 9; Interstate Commerce, 11, 23; Statutes, 18, 
26, 30, 33. 

Direct and Immediate. See Combinations, etc., 49, 114, 115, 
193. 

Directly and Appreciably. See Combinations, etc., 81, 89; 
Statutes, 35. 

Directly and Effectually. See Combinations, etc., 192. 

Directly and Necessarily. See Combinations, etc., 32, 352; * 
Statutes, 24, 52. 

Directly and Substantially. See Combinations, etc., 32, 35, 
47, 139, 140, 196; Congress, 7; Statutes, 17, 21, 22, 23, 105, 
114. 

DISCLAIMER. 

Of Power to Control Business of Others, Can Not Detraet from 
Documentary Evidence. — A disclaimer on the part of defend- 

25825*— 18 15 



DISCRIMINATION — EQUITY. 


Index— Digest 

ants of power of any one of them to control the business of 
the others can not detract from the significance of docu- 
mentary evidence bearing on the relations of the defendants 
to each other. U. 8. v. Reading Co., 226 U. S., 355. 4 — 723 

See also Evidence, 68. 

DISCRIMINATION. 

In Prioe by Manufacturer, between Different Customers, Unlaw* 
ful. — A discrimination in price by a manufacturer between 
different purchasers of his commodity under section 2 of 
the Clayton Law, is an unlawful thing, whether there was a 
combination in the furtherance of which it was made, or not ; 
but in order to recover damages for such a discrimination, 
it must appear that the effect of such discrimination is sub- 
stantially to lessen competition. 

Frey & Son v. Welch Crape Juice Co. (not reported). 6 — 875 
Frey d Son v. Cudahy Packing Co. (not reported). 6 — 885 

DIVISION OP TERRITORY. See Combinations, etc., 99, 109, 265. 

DOCUMENTARY EVIDENCE. See Evidence, 8, 9; and Pboduction 
of Documents. 

DRUOS. See Combinations, etc., 87, 309, 313, 314. 

DUPLICITY. 

1. Indictment under Sherman Law May Join Counts for Conspiracy 
to Restrain, Conspiracy to Monopolize, and for Monopolizing. — 
In an indictment under the Sherman Law, counts for con- 
spiracy in restraint of interstate commerce, for conspiracy 
to monopolize a part of such commerce, and for monopolizing 
a part of such commerce may be joined. V. S . v. Patterson 
et al., 201 F., 726. 5—44 

2 . Indictment for Conspiracy Not Duplicitous in Charging Violation 
of More than One Law in Single Count. — A charge in a single 
count of a conspiracy to violate two or more laws of the 
United States does not render the indictment duplicitous. 
Knauer v. U . S., 237 F., 13. . 6—693 

ENFORCEMENT. See Injunctions, 2, 15, 18, 19, 23, 30, 31; Com- 
binations, etc., 70-74. 

EQUITY. 

1. Equity will not encourage a combination in restraint of trade 

and probably illegal under the Sherman Law. Amer. Biscuit 
Mfg. Co. v. Klotz, 44 F., 721. 1—3 

2 . Jurisdiction— Equity has jurisdiction to restrain public nuisances 

on bill or Information filed by the proper officer on behalf of 
the people. U. S. v. Debs, 64 F., 724. 1—822 

3. Same — Right to Jury.— The power given by the Sherman Law 

to circuit courts “ to prevent and restrain violations •• of 
the act is not an invasion of the right of trial by Jury, as 
the jurisdiction so given to equity will be deemed to be 
limited to such cases only as are of equitable cognizance. 76. 

1-359 
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4. A bill in equity and the demurrer thereto are neither of them 
to be read and construed strictly as an indiotment, but are 
to be taken to mean what they fairly convey to a dispas- 
sionate reader by a fairly exact use of English speech. 
Swift d Co. v. United States, 196 U. S., 375. 3—642 

3. Equity Will Not Enforce Contract until Legality of Is Estab- 
lished. — Where a bill alleges infringement of patents by the 
violation of the conditions of a license contract thereunder, 
and seeks in effect the specific enforcement of the contract, 
its legality is involved directly and not collaterally, and 
must be established before equity will grant relief. Indiana 
Mfg. Co. v. Case Threshing Machine Co., 148 F., 21. 8—21 

See also Pabties; Coukts; Pleading and Practice. 

EQUITY PRACTICE. 

1. Under new Practice, Defendant Required to Show all his Proposi- 
tions at Once in his Answer, so that Court may, on Motion, 
Consider them Before Testimony Taken. — Under the new 
equity practice, defendant is required to show all his propo- 
sitions, whether of law or fact, at once in the answer, and 
the court on a motion to determine points of law authorized 
by equity rule 29 may consider whether, in view of the facts 
alleged, any of the legal theories propounded can properly 
be considered before testimony taken, or by merely taking 
such evidence as has previously been adduced in support of 
a plea, so that, when defendant claims that the complaint 
shows no case for equitable relief, he may not complain if 
the court considers the admissions or allegations of the 
answer which explain or enlarge, but do not contradict, the 
allegations of the bill. Boyd v. N. Y. d 11. R. R. Co., 220 F., 
178. 8—516 

3. Same — Answer Objecting Generally to the Bill; Effect of. — One 
whose answer, under the reformed equity practice, objects 
generally to the bill, must be considered as having done so 
not only on what complainant shows, but also after having 
had his own conscience purged. Ib. 5 — 517 

3. Same— Where One Defendant Raises Issue of Law, and Other 

Defendants Deny Knowledge; Effect of. — Where one of several 
defendants to a bill, after stating his own actions or position 
by answer, raises an issue of law, and other defendants deny 
knowledge regarding the first defendant, any relief to which 
complainant is entitled on the statement of such defendant 
would not be stayed by an allegation of his co-defendant’s 
lack of knowledge. Ib. 8—517 

4. Same— When Legal Propositions may be Decided In Advance of 

Pinal Hearing.— A legal proposition, going to less t£an the 
whole case made by a bill in equity, should not be decided 
in advance of final hearing, unless such decision will add to 
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or eliminate from the case a clearly defined and easily stated 
mass of testimony, the presence or absence of which will not 
change or affect the method of presenting other aspects of 
the litigation. Ib. 6—517 

ERROR. 

1. Sufficiency of Proof Must be Presumed. — In reviewing a judg- 

ment dismissing plaintiffs’ complaint over their objection 
before plaintiffs’ testimony had closed, it must be assumed 
that plaintiffs, if permitted to proceed, would have estab- 
lished that which they alleged, unless negatived by their 
evidence or admissions on the trial. Thomsen v. Union 
Castle Mail S . 8. Co ., 166 F., 252. 8—550 

2. Presumption as to Sufficiency of Proof. — Where defendant’s 

motion to dismiss the complaint for failure to state a cause 
of action was granted, it must be assumed on a writ of error 
that plaintiff, if given an opportunity, would have estab- 
lished the allegations of the complaint. Pcnna. Sugar Ref. 
Co. v. American Sugar Ref. Co., 166 F., 256. 3 — 555 

8 . Failure of Court to Instruct Jury.— Defendants in a criminal 
trial in a Federal court can not assign as error the failure 
of the court to instruct as to certain theories or inferences, 
which might find support in the evidence when they did 
not request such instruction. Steers v. U. 8., 192 F. f 10. 

4-440 

4. Same — Instructions to Jury. — Instructions in a prosecution for 
conspiracy, taken together held not erroneous in the absence 
of requests for more specific instructions on certain points. 

Ib. 4 — 438 

6 . Same — General Objection to Admission of Evidenoe. — A general 
objection to the admission of evidence for which no ground 
is stated will not support an assignment of error in a Fed- 
eral court. Ib. 4—485 

6. Disposition of Cause on Reversal. — Where counsel in the trial 

of a cause and the court in its charge to the jury proceeded 
on an erroneous construction of the statute on which the 
action was based, an appellate court will not undertake to 
determine the case on the evidence in the record, but will 
remand for a new trial. Union Castle Mail 8. 8. Co. v. 
Thomsen , 190 F., 536. 4-884 

7. Oan not bo Assigned, on Failure of Court to Instruct, when In- 

struction not Requested. — Defendants in a criminal trial in a 
Federal court can not assign as error the failure of the 
court to instruct as to certain theories or inferences, which 
might find support in the evidence when they did not request 
such Instruction. Steers v. U. 8., 192 F. t 10. 4 44 0 

8. Where Evidence, Improperly Admitted, Although Withdrawn, 

Prejudicial, and Ground for Reversal of Judgment— In view 
of the novelty and difficulty of questions presented in an 
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action for unlawful combination and discrimination, the ad* 
mission of such evidence, in connection with remarks by the 
trial judge as to the importance of the issues involved, was 
prejudicial to plaintiff, as obscuring the real issues in the 
case, though the court correctly charged the jury as to the 
issues, and told them to disregard the economic questions 
made by the objectionable testimony ; the rule that such a 
charge will make the error harmless being subject to excep- 
tion, where the testimony has made such a strong impression 
on the jury that its withdrawal will not remove the effect 
caused by its admission. Frey d San v. Welch Orape Juice 
Co. t 240 F., 117. S--804 

9, When Consent to Final Judgment, not a Waiver of Errors Relied 
on. — When parties in the Circuit Court of Appeals, desiring 
to shorten the litigation by bringing the merits directly to 
the Supreme Court, consent that u final judgment may be 
made against them in lieu of one remanding the cause for 
a retrial, the consent is not a waiver of errors relied on, 
and a final judgment entered as requested is reviewable in 
the Supreme Court. Thomsen v. Cayser , 243 U. S., 83. 6 — 725 
10. Same — Failure to Give Instruction, when Harmless. — Failure to 
give an instruction upon the burden of proving rates unrea- 
sonable, held t at most a harmless error, in view of a pains- 
taking trial and careful instructions upon the estimation of 
damages. Ib. 6—730 

EVIDENCE. 

1. Admissibility — Proclamations of Various Government Officers — 

Newspaper Reports. — In order to sustain the allegations of a 
bill praying an Injunction against a combination in restraint 
of interstate commerce, the complainant may offer in evi- 
dence, as matter of history, the official proclamation of the 
various Government officers and also newspaper reports sup- 
ported by affidavits containing manifestoes and declarations 
of the respondents. U. S . v. Workingmen's Amalg . Council , 
54 F., 994. 1—110 

Case affirmed, 57 F., 85 (1—184). 

2. Admission of Evidence— Order of Proof. — In an action to recover 

damages for an alleged conspiracy in restraint of interstate 
commerce it was within the discretion of the trial court 
to admit evidence of acts and declarations of various of 
the defendant associations, their officers, committees, mem- 
bers, and agents, made in the absence of many of the other 
defendants, before a prima facie case of conspiracy had 
been established, and before privity of some of the defend- 
ants had been proven, on condition that such connecting 
evidence should be thereafter given. Loder v. Jayne t 142 F., 
1010. 9-977 
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8. flame — Burden of Proof. — The burden of proving a combination 
and conspiracy between manufacturers and wholesale and 
retail dealers of proprietary medicines and drugs In restraint 
of trade, in violation of the Sherman Law, injurious to 
plaintiff, and that defendants were engaged and took part 
in such conspiracy, was on the plaintiff. 75. 8 — 081 

4 . flame — Damages— Burden of Proof.— In an action for damages 
for conspiracy in restraint of interstate commerce, in viola- 
tion of the Sherman Law, the burden was on plaintiff to 
show some real actual damage to his business by reason 
of the alleged unlawful combination. Jb. 2—989 

8 . flame— Compensation for Extra Work — Evidence.— Where, in an 
action for damages to plaintiffs business because of an al- 
leged conspiracy in restraint of interstate commerce plaintiff 
claimed $5,000 compensation to himself for extra work 
claimed to have been required by reason of such unlawful 
combination, but failed to prove how much additional time 
he was required to spend in his business after the combina- 
tion went into effect, he was not entitled to recover for such 
alleged extra services. 7 b. 2—989 

<L Sufficiency — Injunction Pendente Lite. — Evidence that, by rea- 
son of the action of a combination of persons, the crew left 
complainants' ship as she was about to sail, and that another 
crew could not be procured for nine days, and then only with 
the assistance of the police authorities and the protection of 
a restraining order, while other vessels in the vicinity had 
no difficulty in getting crews, is sufficient to authorize the 
court to enjoin interference with the business of the com- 
plainants by such combination pendente lite. Blmdell v. 
Hagan, 56 F., 696. 1—182 

Affirming 54 F., 40 (1—106). 

7. Acts of One Party. — Where several persons are proved to have 

combined together for the same illegal purpose, any act done 
by one of them, in pursuance of the original concerted plan, 
and with reference to the common object, is, In the con- 
templation of the law, the act of the whole party, and there- 
fore the proof of such act will be evidence against any of the 
others who were engaged in the conspiracy. U. 8 . v. Cas- 
sidy, 67 F„ 698. • 1—449 

8. Documentary or Oral — Materiality. — Evidence, whether docu- 

mentary or oral, sought to be elicited from witnesses sum- 
moned in an action brought by the United States to enjoin 
an alleged conspiracy by manufacturers of paper to suppress 
competition, in violation of the Sherman Law, by creating a 
general selling and distributing agent, is material, where it 
would tend to establish the manner In which such agent exe- 
cuted its functions. Nelson v. United States, 201 U. 6., 118. 

2 — 942 



EVIDENCE. 


281 


Index — Digest. 

9. Same. — Documentary evidence in the shape of books and papers 
of corporations are in the possession of the offloers thereof, 
who can not refuse to produce them on the ground that they 
are not in their possession or under their control. /ft. 

2 — 943 

10. Same. — The Immateriality of the evidence sought to be elicited 

oan not justify the refusal of witnesses to obey the orders 
of the Federal circuit court, requiring them to answer the 
questions put to them and to produce written evidence in 
their possession, on their examination before a special ex- 
aminer. Ib. 2 — 942 

11 . Same. — Objections to the materiality of the testimony are not 

open to consideration on a writ of error sued out by witnesses 
to review a judgment for contempt, entered against them for 
disobeying an order to testify. Ib. 2—943 

12 . Hearsay Evidence Incompetent. — In an action by a manufacturer 

doing an interstate business against members of a labor 
organization to charge them with liability under the Sher- 
man Law, one of the violations of the act charged being that 
defendants combi ned to prevent customers of plaintiff in 
other States from buying his goods by means of threats or 
boycott, etc., testimony of plaintiff’s salesmen that customers 
told them of such threats, made by persons claiming to repre- 
sent defendant organization, was incompetent as hearsay. 
Lawlor v. Loewc , 87 F., 2f>7. 4 — 271 

13. Same — Of Payment of Dues After Action Brought, not Competent 

as Showing Ratification. — In an action to charge members of 
a labor organization individually with liability because of 
alleged unlawful acts of agents sent out by the organization, 
evidence that defendants paid dues to the organization after 
service of the complaint Is not competent either as showing 
ratification by defendants of the acts of such agents or that 
such acts were authorized when committed. Ib. 4 — 271 

14 . Same — -When Conflicting — Questions for Jury. — In an action to 

charge defendants, as members of various local unions of 
a labor organization, with liability for acts of agents of the 
organization on the ground of a combination in restraint of 
Interstate commerce in violation of the Sherman Law, where 
there was conflicting testimony as to their knowledge of 
such acts and other evidence from which inferences must be 
drawn, the question of liability was for the jury, and it 
was error to withdraw such question from them and to sub- 
mit only the question of damages. Ib. 4 — 270 

10 . Former Acts Competent to Show Purpose. — The acts of the mem- 
bers of a combination and the effect of their transactions 
in the conduct of their business prior to the passage of 
the Sherman Law, which, if done thereafter, would have 
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constituted a violation of the law, are competent and ma- 
terial evidence of the dominant purpose and the probable 
effect of their similar transactions in their business since 
that date. U. 8 . v. Standard Oil Co., 173 F., 184. 3—706 

16 . When Prior Pacts may be Considered. — Allegations as to facts 

occurring prior to the passage of the Sherman Law may be 
eonsldered solely to throw light on acts done after the pas- 
sage of the act. Standard OU Co. v. U. S. t 221 U. S., 46. 

4—118 

17. Eeoessary Only to Prove Injury to Complainant’s Business as 

Besult of Illegal Scheme —The Sherman Law declares that 
any person who shall be Injured in his business or proj^rty 
by any other person, or corporation, by anything forbidden 
or declared to be unlawful by the act which prohibits com- 
binations In restraint of interstate trade and commerce, 
and combinations or conspiracies to monopolize, etc., may 
sue therefor in any Federal court in which the defendant 
resides or is found, and may recover threefold damages, etc. 
Held, That it is only necessary to support an action under 
such section that complainant's business or property has 
been In some way injured by reason of defendant's Illegal 
scheme. Monarch Tobacco Works v. American Tobacco Co., 
165 F., 777. 3—538 

13. Bes Inter Allas Acta. — In an action for damages to plaintiff 
by defendant's alleged combination to monopolize or attempt 
to monopolize Interstate commerce in tobacco, in violation 
of the Sherman Law, defendant’s acts and conduct prior 
to plaintiff's organization and entering the business were 
Immaterial as res inter alias acta . Ib. 3—539 

19 . Parol Evidence Admissible to Prove Portions of Contracts not 

in Writing.— Where a contract for the sale of a business 
sought to be enforced was only partially in writing, defend- 
ant was entitled to prove the balance by parol in order to 
establish that it was void as in restraint of trade. McCon- 
nell v. Camors-McConnell Co ., 152 F., 330 . 3—199 

20. Combination Proven When Shown to Exist With Intent to 

Bestraln. — A combination in restraint of Interstate com- 
merce in violation of the Sherman Law was proven when 
the combination was shown to exist with intent to bring 
about restraint on interstate commerce ; the overt acts being 
merely cumulative evidence from which the intent, purpose, 
and continuance of the combination might be inferred. U. S. 
v. Mac Andrews & Forbes Co ., 149 F., 838. 3—102 

21 . Competency of, Given in Prior Proceeding Before Administrative 

Body. — A copy of testimony shown by a report of the Inter- 
state Commerce Commission to have been given by a witness 
in an Investigation before that body, not otherwise authentl- 
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cated, is not competent evidence In a subsequent suit in a 
Federal court between different parties and in wlftch differ- 
ent Issues are involved. (Per. 0 ray, 0. J.) U. 8. v. Read- 
ing Co., 183 F., 442. 3—888 

22. Sufficiency of Evidence. — Evidence considered in a suit by the 

United States against various railroad and coal companies 
• engaged in the production and transportation of anthracite 
coal in Pennsylvania, charging defendants with having en- 
tered into a general combination and conspiracy to restrain 
and monopolize the production and transportation in inter- 
state commerce of anthracite coal, and to control its price 
in violation of the Sherman Law, and held insufficient to 
establish such charge. (Per Gray, 0. J.) Ib. 3 — 005 

23. Insufficiency of Evidence to Prove Combination to Sell or Trans- 

port Coal. — The Union Pacific Coal Company, Moore, Its west- 
ern sales agent, the Union Pacific Railroad Company which 
owned all the stock of the coal company, the Oregon Short 
Line Railroad Company, and Buckingham, the superintend- 
ent of transportation of the railroad companies, were in- 
dicted and convicted for combining to restrain interstate 
commerce by refusing to sell coal to and to transport coal 
for one Sharp unless he would discontinue an advertisement 
of sale of coal at a reduced rate. Held , There was no sub- 
stantial evidence of any combination between any two of the 
defendants either to refuse to sell coal to Sharp or to refuse 
to transport it for him. Union Pacific Coal Co. v. U. 8., 173 
F. f 744. 3—742 

24 . Sufficiency of Proof. — Unless there is substantial evidence of 

facts which exclude every other hypothesis but that of guilt, 
it is the duty of the trial court to instruct the Jury to return 
a verdict for the accused. And where all the substantial 
evidence is as consistent with innocence as with guilt, It is 
the duty of the appellate court to reverse a judgment of 
conviction. Ib. 3 — 735 

25 . Conviction on Circumstantial Evidence. — To warrant a convic- 

tion on circumstantial evidence, the proven facts must not 
only be consistent with the hypothesis of guilt, but must 
clearly and satisfactorily exclude every other reasonable 
hypothesis, except that of guilt U. B. v. American Naval- 
Stores Co., 172 F., 457. 3— 682 

26 . Before Grand Jury— Not Subject to Judicial Control.— The evi- 

dence that shall be received before a grand jury is not sub- 
ject to Judicial control. In re Kittle , 180 F„ 947. 3—804 

27 . Incompetent Evidence — Only Remedy for Admission of, is by 

Granting New Trial. — Where a plaintiff’s claim for damages 
for a tort was submitted to the jury on incompetent evidence 
as to certain of the items claimed, and a verdict was returned 
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for plalntllf for less than the total amount claimed, the error 
dlln not be rectified by requiring a remittitur of the amount 
of the items so erroneously submitted, since the court can 
not know whether, or to what extent, such items entered into 
the verdict, and the only remedy is by the granting of a new 
trial. Jayne v. Lodcr, 149 F., 23. 3 — 68 

28. May be Taken by Examiner in Another District. — Wheffe an 

examiner is appointed by the court of the district .in which 
the suit is pending, as authorized by equity rule 67, to take 
testimony, he may lawfully discharge his duty in another 
district; the court of that district being authorized to 
issue subpoenas commanding persons residing within, the 
district to appear and testify before such examiner or 
master. U. 8. v. Standard Sanitary Mfg. Co., 187 F., 234. 

4 — 258 

29. General Objection to, when Insufficient. — A general objection to 

the admission of evidence for which no ground is stated will 
not support an assignment of error in a Federal court. 
Steers v. U. S., 192 F., 7. A-436 

20. Court to Instruct Jury as to Effect of, when Against One Con- 
spirator Only. — In a trial of a number of defendants for 
conspiracy where items of evidence are necessarily admitted 
which at the time are competent against one defendant only. 
It Is proper for the court to caution the jury as the trial 
proceeds as to the effect of such evidence, but its failure to 
do so, when not requested, is not reversible error, /ft. 4 — 436 

31. Statement of One Conspirator, when Admissible Against All. — On 

the trial of defendants charged with having conspired to 
prevent the shipment of certain tobacco in interstate com- 
merce, statements made by one of the defendants while the 
tobacco was being withheld from shipment, at their in- 
stance, were admissible against them. Jb. 4 — 437 

32. Sufficiency of, for Submission to Jury. — Evidence considered in 

a prosecution for conspiracy in restraint of interstate trade 
and commerce in violation of the Sherman Law, and held 
sufficient to require the submission of the case to the jury. 
Jb . 4 — 440 

33. In Considering Legality of Contract, Evidence Showing Relations 

and Previous Conduct of Parties, is Competent. — In consider- 
ing the legality of a contract between railroad companies 
claimed to be in restraint of interstate commerce, and in 
violation of the Sherman Law, evidence to show the relations 
between the parties and the previous conduct of the business 
affected is competent U . S. v. L. S . d M. S . Ry. Co. et al. , 
203 F., 307. 5—250 

34. In Action for Damages Against Combination of Coal Dealers, 

Held Evidence Sufficient to Submit Case to Jury. — In an action 
by a private individual to recover threefold damages, author- 
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feed by section 7 of the Sherman Law, against an alleged 
combination of coal dealers in a city, engaged in Interstate 
commerce, to force plaintiff out of business and into bank- 
ruptcy, which they were successful in doing, evidence held 
to entitle plaintiff to submission to the jury of the question 
whether a combination and conspiracy among defendants ex- 
• isted, whether they maintained a secret organization to keep 
up prices and to boycott dealers who did not enter the organ- 
ization, and whether plaintiff was Injured as the result of 
such conspiracy. Hale v. Hatch & North Coal Co. t 204 F. # 
435. 5—169 

35. Of Payment of Dues by Members of Labor Union, After Suit 
Brought, Competent on Cross-Examination. — Where, in an ac- 
tion against members of a trade union for fraudulent con- 
spiracy in restraint of interstate commerce to regulate plain- 
tiff’s business or to compel him to unionize his factory, two 
of the witnesses testified that they continued to be members 
of the union after the suit was brought, evidence of their 
payment of dues after the complaint was served, offered 
solely as a matter of cross-examination bearing on the truth- 
fulness of their testimony in chief, was competent Lavolor 
v. Locwe, 209 F., 728. 5—409 

86. Copies of Trade Journal Sent to All Hatters, Containing Notice 

of Strike, Picketing, and Boycott, Competent to Show Notice. — 
On an issue as to whether certain members of a trade union 
had knowledge of a conspiracy to compel a hat manufacturer 
to unionize his factory by means of a strike, picketing, and 
boycott, evidence that copies of a trade journal published 
by the United Hatters, in which articles relating to the affair 
were printed and which were distributed in various factories 
without charge so that the workmen could read them if they 
desired, minutes of the meetings of the local unions of which 
defendants were members and extracts from another monthly 
journal containing a notice that all members of labor unions 
would be held responsible for unlawful acts of such unions, 
their officers and agents, a copy of which notice was sent to 
all hatters whose names appeared in the directory in the city 
where the manufacturer’s factory was located, was admis- 
sible to show notice. Ib. 5 — 406 

87. Same — Showing Damages which Accrued After Suit Brought, 

Held Competent.— In an action for fraudulent conspiracy in 
restraint of interstate commerce in violation of the Sherman 
Law, evidence showing damages which accrued after suit 
brought because of acts previously committed was properly 
admitted. Ib. 5—410 

88 . Introduction of Newspapers, to Show Publicity, and Directions to 

Bring Notice to Defendants, Held Competent. — In this case, 
Introduction of newspapers was not Improper to show pub- 
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Udty in places and directions to bring notice borne to 
defendants and to prove intended and detrimental conse- 
quences of the acts complained of. Lawlor v. Loe we, 235 
U. S., 536. 5—424 

89. Same — Letters from Customers of Boycotted Manufacturer, etc., 
Competent. — Letters from customers of a boycotted manufac- 
turer, giving the boycott as reason for ceasing to deal with 
him, held admissible in this case. Ib. 5—424 

40. On Question of Lawfulness of a Combination, Acts Bone in Fur- 

therance of its Objects Competent, after Combination has Been 
Proved. — On the question whether a combination is lawful or 
not, declarations of those engaged in it, explanatory of acts 
done in furtherance of its objects, are competent evidence 
after the combination has been proved. Uitchman Coal & 
Coke Co. v. Mitchell , 202 F., 555. 5—585 

41. Threats of a Labor Organizer, Having no Authority to Carry 

Them into Execution, Insufficient to Show a Conspiracy to 
Compel Unionizing of Mine. — Threats of an organizer em- 
ployed to induce mine workers to form a local of the United 
Mine Workers of America, to unionize the employes of com- 
plainant's mine or shut it down, he having no authority to 
carry the threats into execution, were insufficient to show a 
conspiracy to compel the unionization of the mine by unlawful 
means. Mitchell v. Uitchman Coal d Coke Co., 214 F., 709. 

5-623 

49. game — Of Acts of Strikers to Induce Employees to Join Union, 
Prior to Adoption of Non-Union Policy, not Competent to Show 
Existence of Conspiracy for Same Purpose After Open Policy 
Adopted. — Where complainant after a strike had severed all 
business dealings with the United Mine Workers of America 
and had established a non-union mine, after which attempts 
were made to induce complainant’s employees to rejoin the 
union, evidence that, prior to complainant’s adoption of the non- 
union policy, defendants were engaged in a combination or 
conspiracy and by Intimidation, violence, and coercion were 
trying to prevent complainant from operating his mine, was 
inadmissible to show the existence of an unlawful con- 
spiracy for the same purpose after the open policy was 
adopted. Ib. 5—630 

48. Same — Evidence Reviewed, and Held Insufficient to Establish a 
Conspiracy to Unionize Mine by Unlawful Means. — Evidence 
reviewed, and held insufficient to establish a conspiracy on the 
part of officers and representatives of a lubor union to union- 
ize the employees of complainant’s mine by unlawful means. 
Ib. 5—629 

44. In Proseoution for Conspiracy, Evidence Offered by Defendants 
That Competitors’ Machines Infringed Their Patents, When 
Competent— Defendants, who were officers and agents of a 
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manufacturing corporation, were indicted for conspiracy and 
combination in restraint of interstate commerce in cash reg- 
isters and for monopolizing such commerce, in violation of 
the Sherman Law. On the trial the Government introduced 
evidence tending to show the conspiracy, and that in pursu- 
ance thereof defendants, by methods of unfair competition, 
had forced competitors in interstate commerce in cash reg- 
isters to go out of business and to sell their plants to de- 
fendants* company. Held , that evidence offered by defend- 
ants to show that their company was the owner of certain 
patents, and that the machines made and sold by such com- 
petitors were infringements, did not tend to establish a de- 
fense, and was irrelevant and incompetent, unless in con- 
nection with other evidence showing that the fact of infringe- 
ment, and not defendants’ unlawful acts, was the cause of 
the competitors going out of business. U. 8. v. Patterson 
et al., 205 F., 30. 5-^59 

45 . On a Trial for Conspiracy, the Fact That Defendants Were Sue* 

cessful in a Patent Suit in the Lower Court, Was Prima Fade 
Evidence of Probable Cause, Though Decree Reversed on Ap- 
peal. — On a trial of the oflicers and agents of the N. Company 
for conspiring to restrain the Interstate trade of the A. Com- 
pany by making to such company and purchasers and pros- 
pective purchasers from it threats of infringement suits and 
by other means, the fact that the N. Company was successful 
in the lower court in a suit for infringement was at least 
prima facie evidence of probable cause, though the decree was 
reversed on appeal. Patterson v. U. 8., 222 F., 629. 5 — 105 

46 . Same — On Such Trial, Fact of Conspiracy Against a Company, no 

Evidence of Conspiracy Against its Successor Company, When 
no Manifestation of Such Purpose. — On such trial the mere 
fact that there was a conspiracy or Joint purpose on the part 
of the defendants to restrain the trade of competitors of 
the N. Company, who ceased to exist before the A. Company 
was organized, by the use of certain unlawful means, was no 
evidence that they had such joint purpose as to the A. Com- 
pany, when during the five years of its existence preceding 
the indictment there was no manifestation of such purpose. 
Ib. 5—106 

47 . game — On Such Trial, Evidence Defendants were Parties to a 

Generic Conspiracy in Restraint of Trade of Competitors who 
Ceased to Exist Before the A. Company was Organized, was 
Admissible on Question of Conspiracy Against the A. Com- 
pany.— Though under an indictment charging the oflicers and 
agents of the N. Company with conspiring to restrain the 
Interstate business of such company’s competitors, which 
proceeded on the theory that there was a generic conspiracy 
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against all competitors extending over a period of 20 years, 
which as the various competitors named in the indictment 
came into existence was directed against them, there was 
evidence to make a question for the jury as to a conspiracy 
within the period of limitations only as against the A. 
Company, and only with respect to certain of the means of 
accomplishing the objects of the conspiracy set forth in 
the indictment, evidence that the defendants were parties to 
a generic conspiracy of the character mentioned, and that 
they conspired in restraint of competitors named who ceased 
to exist before the A. Company was organized, by the use 
of means other than those shown to have been employed 
against the A. Company within the period of limitations, was 
admissible as bearing on the question whether there was a 
conspiracy against the A. Company when it came into exist- 
ence, which continued into the period of limitations. /ft. 

5 — 106 

48. Same — Evidence of Means Employed to Accomplish Object of 
Conspiracy, Admissible to Show the Conspiracy Included Such 
Means, etc. — Where such indictment alleged that to accom- 
plish the objects of tlie conspiracy defendants induced, hired, 
and bribed employees of the N. Company’s competitors to 
disclose the secrets of such competitor’s business, and hired 
and bribed employees of carriers, etc., to disclose the secrets 
of their employers relative to^the transportation of cash 
registers for such competitors, and instructed and required 
the N. Company’s sales agents to ascertain and report all 
facts pertaining to the business of such competitors, though 
these acts were not calculated In themselves to restrain the 
trade or commerce of any competitor, their sole function 
being to enable defendants to use other means calculated 
to restrain such trade, evidence to show that the conspiracy 
included such means was admissible, and to be considered 
by the jury as bearing on the further question whether the 
conspiracy also included effective means of restraining such 
trade and commerce, lb. 5 — 108 

48. Same — On Trial for Conspiracy and Monopoly, Held Evidence 
Sufficient to Submit Case to Jury, Whether Conspiracy Ex- 
tended into the Three-Year Period. — On a trial for conspiring 
in restraint of interstate commerce, evidence held to make 
a question for the jury as to whether there was a conspiracy 
extending over a great many years on the part of such officers 
and agents of a corporation as had to do with competition 
to restrain and destroy the interstate trade of such com- 
pany’s competitors, whether such conspiracy was by the use 
of certain of the means specified in the indictment directed 
against the A. Company when it came into existence, and 
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whether the conspiracy continued against It Into the period 
of three years preceding the finding of the indictment, Ib. 

5—111 

50. Same— Where there was Substantial Evidence that Offieers of 

a Company were In a Conspiracy, Evidence of Acts by Sales- 
men Competent for Jury to Determine Continuance of Con- 
spiracy. — Where there was substantial evidence that the 
officers and agents of the N. Company were in a conspiracy 
to restrain the interstate trade of a competitor by causing 
certain wrongful acts to be done, and the question was 
whether such conspiracy had continued into the period of 
three years preceding the indictment, evidence as to the 
doing of such acts within such period in the regular course 
of the business of the N. Company by sales agents and sales- 
men of that company who were under the direct supervision 
of certain of the parties to the conspiracy was not inadmis- 
sible on the ground that the defendants were not shown to 
have had any connection thercwth ; it being for the jury to 
determine whether these acts were accounted for by the 
continued existence of the conspiracy, and this was not the 
drawing of one inference from another. Ib. 5 — 121 

51. Of Sale of Machine by Agent of A. Company, Found to Have 

Been Injured, and the Employment of Agent Shortly There- 
after by N. Company, Did Not Sufficiently Connect Latter Com- 
pany with Defective Condition of Machine to Make Evldenoe 
Admissible. — On a trial of the officers and agents of the N. 
Company for conspiring in restraint of the interstate trade 
of the A. Company, competing with the N. Company in the 
sale of cash registers, there was evidence that a machine sold 
by the A. Company was out of order, that the agent of that 
company made repeated attempts to fix it, and that after he 
quit the employ of that company a piece of the mechanism 
was found to be bent, and it was the Government’s position 
that the agent bent it at the instance of the N. Company. 
Held, that evidence that when he left the employ of the A. 
Company several months afterwards he entered the employ of 
the N. Company, and that a few weeks before he did so one 
of the N. Company’s competition men was seen in his store, 
did not sufficiently connect the N. Company with the defec- 
tive condition of the machine to render this evidence ad- 
missible. Ib. 5—124 

58. Same — That Agent of the N. Company Attempted to Induee 
Dealer in Competing Machines to Discontinue Bulsness by 
Threats, More Than Three Years Prior to Indictment, Did Hot 
Make Question for Jury. — On the trial of the officers and 
agents of the N. Company for conspiring in restraint of the 
Interstate trade of their competitors, evidence that a sales- 
man of the N. Company attempted to induce a dealer who 
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bought cash registers from a competitor and resold them to 
discontinue the business by threats of interference, and evi- 
dence of a similar transaction more than three years prior to 
the indictment, did not make a question for the Jury as to a 
conspiracy with respect to the business of that competitor. 
Ib. 5—124 

53. Same— Of Acts Within Three-Tear Period Against Other Competi- 

tors Not Sufficient for Jury, Bid Not Tend to Prove Conspiracy 
Against A. Company, and Was Incompetent. — On a trial of 
the officers and agents of the N. Company under an indict- 
ment charging a conspiracy in restraint of the interstate 
trade of the N. Company’s competitors, directed against the 
various competitors as they came into existence, on which it 
was claimed that the conspiracy had existed within the period 
of limitations as against the A. Company, evidence as to 
acts directed against other competitors within the three years, 
but not sufficiently tending to establish a conspiracy against 
them to make a question for the jury, did not tend to estab- 
lish a conspiracy against the A. Company, and should not 
have been admitted. IbJ 5 — 125 

54. Same — Of Acts Against Other Competitors Tending to Show a 

Generic Conspiracy Against All, and Bearing on the Character 
of the Conspiracy, Admissible. — On such trial, though there 
was a question for the jury only as to the conspiracy charged 
within the period of limitations as against the A. Company, 
evidence as to acts directed against other competitors tend- 
ing to show a generic conspiracy against all competitors, and 
bearing on its fixed and absolute character and on its nature 
otherwise, was admissible, though relating in some instances 
to matters occurring in the early part of the 20 years during 
which the conspiracy was claimed to have existed. Ib . 

5 — 125 

55. Same — Though the Only Question for the Jury Was Whether 

Within the Three Tears the Conspiracy Was Directed Against 
the A. Company, Evidence of the TTse of Other Means Against 
Other Companies Not Then in Existence, Admissible to Prove 
Generic Conspiracy. — Under an indictment charging a generic 
conspiracy on the part of the officers and agents of the N. 
Company engaged in manufacturing and selling cash regis- 
ters, in restraint of the interstate trade of all competitors 
of the N. Company, sought to be carried out by the means 
therein specified, though the only question for the jury under 
the evidence was whether such conspiracy within the period 
of limitations was directed against the A. Company by the 
use of certain of the means specified, evidence as to the use 
of other means not specified in the indictment against other 
competitors, who ceased to exist before the competitor in 
question was organized, was admissible to establish that the 
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generic conspiracy was to use every possible wrongful 
means that might be effective in putting an end to compe- 
tition. Ib. 5 — 126 

56. Same— On Such Trial, Evidence of the Purohase by the N. Com- 

pany, of the Business of Other Competitors, and Contracts of 
Purchase, Admissible as Tending to Show a Conspiracy to 
Compel Competitors to Sell Out to the H. Company. — On such 
trial, evidence as to the purchase by the N. Company of the 
business of other competitors prior to the organization of 
the A. Company, and how such purchases came about, and 
the contracts of purchase, were admissible as tending to 
establish a conspiracy to compel competitors to sell out to 
the N. Company by the use of any effective wrongful means, 
and thereby to establish a specific conspiracy against the A. 
Company to restrain its trade and commerce by other means, 
if not to compel it to sell out to the N. Company, though 
at the time of the purchase of the business of such competi- 
tors suits for patent infringement were pending against most 
of them, the evidence tending to show that the suits were 
not brought in good faith, and that in some of the cases 
the use of other wrongful means, and not the bringing of 
the suit, was the real cause of the competitors selling out, 
and It also appearing that the contracts of purchase prohib- 
ited them from engaging in the same business for 20 or 25 
years, except in certain States where the business was not 
large, lb. 5—127 

57. Objection to Admissibility of Minutes of Convention, Became of 

Insufficient Identification, not Sufficiently Specific Upon Which 
to Base Error. — On the trial of the officers and agents of the 
N. Company for conspiracy, though an objection to alleged 
minutes of the proceedings of conventions of the district 
managers of such company, on the ground that they were 
hearsay, raised the objection that before the minutes were 
read their accuracy should be guaranteed by the persons 
who made them, or by others who were present at the con- 
ventions, the objection should have been more specific, as 
such guaranty might have been furnished, and no error was 
committed in admitting the minutes over the objection made. 
Ib. 5—129 

68. Same — On Trial of Officers and Agents of a Company for Con- 
spiring in Bestraint of Trade, Evidence That Such Company 
Held Patents Covering Machines Sold by a Competitor, not Ad- 
missible. — Under section 1 of the Sherman Law, prohibiting 
conspiracies in restraint of trade or commerce among the 
several States, a patentee, its officers, and agents may not 
conspire in restraint of the interstate trade or commerce of 
a competitor in the article covered by its patent, though 
95885* — IS 16 
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the competitor's business is an infringement of Its patent; 
and hence, on the trial of the officers and agents of a com- 
pany for conspiring in restraint of the interstate trade of 
a competitor, evidence that such company held patents cov- 
ering the machines and sold by the competitor was not 
admissible, Ib. 5—132 

59. Same — On Such Trial, Contracts With Dealers in Cash Registers, 

Eliminating Them from Competition, Admissible as Evidenc- 
ing a Purpose to Control, and to Show Generic Conspiracy. — On 
such trial, contracts with dealers in cash registers, who were 
mainly dealers in second-hand registers, eliminating them 
from the cash register field, was admissible as evidencing 
a purpose to acquire complete control of the business in 
second-hand cash registers of the N. Company’s make, and 
to show a generic conspiracy, and its character, though they 
were not referred to in the indictment. Ib. 5 — 128 

60. Same— On Such Trial, Evidence That N. Company Held Valid 

Patents Covering Business of Competitors, Was Admissible as 
Showing Cause for Bringing Infringement Suits. — On a trial 
of the officers and agents of the N. Company under an in- 
dictment charging them with conspiring in restraint of the 
interstate trade of the N. Company’s competitors, by the 
use of various wrongful means, under which there was 
a question for the jury as to whether such conspiracy within 

f the period of limitations was directed against the A. Com- 
pany by the use of certain of such means other than the 
bringing In bad faith of patent infringement suits, and evi- 
dence was admitted as bearing on the existence of a generic 
conspiracy against all competitors as to the bringing of such 
suits against competitors other than the A. Company to 
compel them to sell out or quit the business, which suits 
were terminated without a decision of the question of in- 
fringement by sales of the competitors’ business to the N. 
Company, evidence that the N. Company held valid patents 
covering the business of such competitors was admissible, 
since. If there was real cause for bringing the suits, they 
were not brought in bad faith. Ib. 5 — 134 

61. Same— On Such Trial, Evidence at to Competitive Taoties and 

Aggressions of Competitors, Was Admissible. — On such trial, 
evidence as to competitive tactics nnd aggressions on the part 
of the N. Company’s competitors was admissible, as tending 
to show that the conspiracy against them was due to provo- 
cation, and that, there having been no provocation on the part 
of the A. Company, the conspiracy was never directed against 
It. lb. 5—134 

69. Same — On Snob Trial, Answers of Agents to Letter of Viee Presi- 
dent, Stating Policy of the Company, Admissible as Part of 
Res Gestae.— On the trial of the officers and agents of the N. 
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Company for conspiring in restraint of the interstate trade of 
the N. Company’s competitors, where a letter written by such 
company's vice president and manager to district managers 
about the time a quo warrunto proceeding was instituted 
against the company for violating the Anti-Trust laws of a 
State, In which he stated that it was the policy of the com 
pany in no case to permit agents to misrepresent cash regis- 
ters manufactured by other companies, or to induce any pur- 
chaser of a cash register made by any other company to break 
his contract, was in evidence, defendants should have been 
permitted to introduce as a part of the res gestae the answers 
thereto by certain district managers, stating that such policy 
had been pursued in their districts. Ib. 5 — 135 

63. In Action for Damages, Plaintiff Must Prove Not Only Violation 

of Law, but Also That Acts of Defendants Have Caused it 
Damages. — Proof that defendants have violated the Sherman 
Law, will not establish a cause of action for damages to 
plaintiff’s business, recoverable under section 7, unless it is 
proved that the defendants’ acts have Injured plaintiffs and 
caused them damages recoverable at law. Locker v. Ameri- 
can Tobacco Co., 218 F., 448. 4 — 619 

64. In Action for Damages Under the Sherman Law, Prior to the 

Clayton Law, the Fact That Defendant Had Been Found 
Guilty at Suit of United States, Not Available to Plaintiff as 
Frima Facie Evidence. — A plaintiff to sustain an action under 
section 7 of the Sherman Law, for damages for violations of 
sections 1 and 2 of the act, brought prior to the act of Octo- 
ber 15, 1914 (38 Stat., 731), declaring that a Anal judgment 
hereafter rendered in any suit brought by the United States 
under the Anti-Trust laws, to the effect that a defendant has 
violated the laws, shall be prima facie evidence against tho 
defendant In any suit brought by any other person against 
the defendant under the laws, must prove that defendants 
have violated the Sherman Law, and that by such violation 
they have so injured plaintiff that damages should be 
awarded, and the fact that defendants, in a suit by the United 
States, had been adjudged guilty of violating the act, was not 
available to plaintiff. Buckeye Powder Co. v. Du Pont Pow- 
der Co., 223 F., 884. 4—601 

63. Same — Action for Damages-- Former Finding of Guilt Not Prima 
Facie Evidence, the Parties, and Subject Matter of Suit, Being 
Different. — Where an action under section 7 of the Sherman 
Law for damages for violations of sections 1 and 2 of the act, 
was brought prior to the passage of the Clayton Law, mak- 
ing a final judgment in any suit by the United States under 
the Anti-Trust laws, to the effect that defendant has violated 
the law, prima facie evidence against defendant in any suit 
by any other person, a decree adjudging defendants guilty 
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of violations of that Anti-Trust Act, rendered in a suit by 
the United States, was inadmissible, because the parties in 
the two suits and the subject matter thereof were different 
lb. 4 — 006 

66. Same — Weight of, Not Bevicwable by Ciroult Court of Appeals. — 

The Circuit Court of Appeals may not determine whether a 
verdict is in accord with the weight of the evidence, or review 
the verdict on any disputed fact, but may only inquire 
whether assignments of error, properly taken, disclose any 
material mistake in the trial. Ib. 4 — 602 

67. A Prior Plan of Sale Hay Be Considered as Throwing Light on 

the Intent of a Manufacturer, in a Later Plan of Sale of a 
Product. — As elucidating the effect and intent of a plan of 
sale by a manufacturer of its product, relative to Its viola- 
tion of the Sherman Law, a prior plan of sale may properly 
be considered. U. 8. v. Kellogg Toasted Com Flake Co., 222 
F., 731. 6 — 859 

66. Eifeot of Disclaimer on Documentary Evidence. — A disclaimer on 
the part of defendants of power of any one of them to con- 
trol the business of the others can not detract from the sig- 
nificance of documentary evidence bearing on the relations of 
the defendants to each other. U. 8. v. Reading Co., 226 U. S., 
355. 4-723 

69. Knowledge of Terms Upon Which Eight to Use a Patented Ar- 

ticle is Granted, Not Sufficient to Establish Purchaser’s lia- 
bility for Eoyalties, etc. — In such case, evidence that the 
purchaser had knowledge of the terms upon which the holder 
of the patent rights was accustomed to grant permission to 
use a machine manufactured by its licensees will not estab- 
lish the purchaser’s liability for royalties; there being 
nothing in the notice to prevent the holder of the patent 
rights from varying the royalties. Motion Pio. Pat . Co. v. 
Universal Film Co., 235 F., 402. 6 — 646 

70. Official Accords of Association, Showing Its Purpose, Competent; 

on Trial of Members for Criminal Conspiracy. — On the trial of 
members of the association for criminal conspiracy In re- 
straint of interstate trade, the official record of the proceed- 
ings of the association, showing the resolutions passed declar- 
ing its purposes, and the methods adopted for carrying them 
out, was admissible in evidence. Knauer v. U. 8., 237 V., 2L 

6 — 704 

71* That Profit to Dealers Was Average Profit on Other Articles, Not 
Competent.— In an action by a wholesaler against a manufac- 
turer, who had refused to sell his product to plaintiff at less 
than the price charged retailers, because plaintiff had been 
selling the product at less than the price fixed by the manu- 
facturer, where the declaration contained two counts, one 
for unlawful combination to control the price of the product, 
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and the other for unlawful discrimination against plaintiff, 
it was error to admit evidence offered by defendant that the 
profit to dealers on the product at the list price was the 
average profit on other groceries, that defendant was not In 
any combination with manufacturers of other brands of the 
I product to control the price, and that by the custom of the 

trade the price at which the jobber was expected to sell was 
fixed by the manufacturer, all of which was Irrelevant and 
Incompetent under the issues. Frey & Son v. Welch Grape 
Juice Co ., 240 F., 116. 6—863 

72. Same — Where Improperly Admitted, When Judgment Will Be 
Reversed. — In view of the novelty and difficulty of questions 
presented in an action for unlawful combination and dis- 
crimination, the admission of such evidence, in connection 
with remarks by the trial judge as to the importance of the 
Issues involved, was prejudicial to plaintiff, as obscuring 
the real issues in the case, though (he court correctly charged 
the Jury as to the issues, and told them to disregard the 
economic questions made by the objectionable testimony; 
the rule that such a charge will make the error harmless 
being subject to exception, where the testimony has made 
such a strong impression on the jury that its withdrawal 
will not remove the effect caused by its admission. Ib. 

6—864 

7S. Reports of Decided Cases, on Motion to Strike Out Replication, 
Not Competent to Show Fraudulent Acts Charged, Were Mat- 
ters of Public Record. — Where, in a suit by a corporation’s 
trustee in dissolution proceedings to recover damages against 
defendants for an alleged unlawful restraint of trade in 
managing the corporation, defendants pleaded limitations, 
and plaintiff replied that the cause of action had been fraudu- 
lently concealed by defendants, reports of decided cases 
Involving the matters in controversy could not be resorted 
to, on a motion to strike out the replication, as showing that 
defendants' alleged acts were matters of public record, which 
they had no power to conceal. Stroud v. United Shoe Mach . 
Co., 208 F. f 653. 4—554 

Ovebt Acts — Cumulative Evidence. See U. S. v. MacAndrews 
Jt Forbes GA, 149 F., 836. 

See also Witnesses. 

EXCLUSIVE CONTRACTS. 

The Giving of Rebates to Shippers Exclusively Using Their 
Ships, Not an Unlawful Restraint of Trade. — The practice of 
a combination of ocean carriers to give rebates to all ship- 
pers who ship exclusively by their lines, which tended to 
secure more regular cargoes and to enable the carriers to 
anticipate the needs of the trade, is not an unlawful restraint 
«f trade. U . S. v. Prince Line , Ltd ., 220 F., 233. S-481 



246 


FRAUDULENT CONCEALMENT. 


Index— Digest 

EXPRESS COMPANIES. See Statutes, 174. 

FAIR AND REASONABLE RESTRAINTS. Bee Combinations, eto, 
129, 329, 346. 

FEDERAL TRADE COMMISSION. 

Although Commission Has Taken no Action, Snit for Damages 
May Be Maintained in Federal Court, Under the Clayton Law, 
for Price Discriminations. — An action may sometimes be main- 
tained in a Federal district court to recover damages for 
alleged price discriminations by defendant against plaintiff 
in violation of the Clayton Law, although the Federal Trade 
Commission has taken no action in the premises. Frey d 
Son v. Cudahy Packing Co., 232 F„ 640. fl — 384 

FISH. See Combination, 280, 283. 

FOREIGN CITIZENS. 

May Be Controlled by United States When Operating Within Its 
Territory. — While the United States may not control foreign 
citizens operating in foreign territory, it may control them 
when operating in the United States in the same manner as 
It may control citizens of this country. U. S. v. Pacific d 
Arctic R. d N. Co., 228 U. S., 106. 5—231 

FOREIGN COMMERCE. 

Transportation of Passengers Between United States and Europe 
Forms Part of. — The transportation of passengers between the 
United States and Europe forms a part of the commerce of 
the United States with foreign nations subject to con- 
gressional regulation, under which right Congress has power 
to prohibit all contracts, combinations, and conspiracies In 
restraint of such commerce. U. S. v. Hamburg- American 
Line, 200 F., 806. 4—894 

FORFEITURE OF GOODS. See Seizube ; Statutes, etc^ 129. 

FRANCHISES. See Corporations, 36. 

FRAUDULENT CONCEALMENT. 

Aots Done Openly by Corporation, Incapable of Fraudulent Con- 
cealment. — If defendants, having secured control of the G. 
company buying a majority of its stock, elected officers or 
directors of their own choosing, including the three Individual 
defendants to form the G. company’s entire board of direc- 
tors, and continued them in office at successive elections, stop- 
ping the G. company’s business, and enffccing the disuse of 
its patents in order to prevent its competition with another 
concern in which they were interested, such acts, not having 
been done in secret, were incapable of alleged fraudulent con- 
cealment, so as to entitle the G. company’s trustee, in disso- 
lution proceedings, to recover damages after limitations had 
run, on the ground that the acts had been fraudulently con- 
cealed by the defendants, and that the trustee had acquired 
knowledge thereof within the period limited. Btrout v. 
United Shoe Mach. Co., 208 F., 652. 4—553 
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FREIGHT RATES. 

For Ooean-Carrler Trade Not Unreasonable Because at Times 
Tramp Steamers Cut Them Greatly to Seoure Cargo.— -Regular 
rates for the ocean carrier trade are not unreasonable be- 
cause at particular times or places tramp steamers are willing 
to cut them greatly in order to secure a cargo. V. S. v. 
Prince Line (Ltd.), 220 F., 233. 6—680 

GRAND JURY. 

1. Powers — Witnesses— Refusal to Testify — Contempt. — Where, after 

a witness had refused to testify before a grand jury con- 
sidering supposed infractions of the Sherman Law, the grand 
Jury made a presentment to the court charging the witness 
with contempt, and the court, after hearing, ordered the 
witness to answer the questions and to forthwith produce 
the papers required, the court’s action was equivalent to an 
express instruction to the grand jury to investigate the mat- 
ter referred to in the presentment, and hence the fact that 
the grand jury had been previously acting beyond its power 
was harmless. In re Hale , 139 F., 400. 2 — 804 

Order affirmed. Hale v. Henkel , 201 U. S. t 43 ( 2 — 874). 

See also Immunity. 

2. Supervision of Evidence Before, by Courts. — The evidence that 

shall be received before a grand jury is not subject to judi- 
cial control. In re Kittle , 180 F., 947. 3 — 804 

3. Review by Courts of Evidence Before Grand Jury. — Except in 

States having statutes on the subject, courts will not re- 
view the evidence received by a grand jury on a motion to 
quash, for the purpose of passing on its competency. 17. 8. 
v. Swift, 186 F., 1018. 4—76 

4 . Drawing of Special in Kentucky. — In drawing a special grand 

jury In a Federal circuit court in Kentucky, the clerk, for 
the purpose of distributing the jurors as evenly as possible 
between the several counties from which they were drawn, 
followed the method of rejecting the names of all jurors 
drawn who resided in a particular county after the desired 
number from each county had been drawn, continuing the 
drawing until the desired number had been drawn from each 
county. By Rev. St. §§ 802, 805, it is provided that Jurors 
shall be returned from such parts of the district as the court 
shall direct so as to be most favorable to an impartial trial, 
and that special juries when ordered shall be returned in the 
same manner and form as is required by the laws of the 
State. Ky. St. $ 2243 (Russell’s St. 6 3066), provides for 
the drawing of Juries in the State court by the judge. Held, 
that the mode pursued by the clerk was, at most, Irregular, 
and not prejudicial, and not such a plain error as would be 
noticed by the Circuit Court of Appeals in the absence of an 
assignment of error thereon. Steers v. V. 8 ., 192 F., 4. 4 — 432 
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HABEAS CORPUS. 

1. Removal of Prisoner — Jurisdiction of Cirouit Court*. — Where a 

prisoner, arrested under warrant based upon an indictment 
in a distant State and district, is held pending an applica- 
tion to the district court for a warrant of removal for trial, 
the circuit court of the district in which he Is held has 
authority on habeas corpus to examine suoh indictment and 
to release the prisoner, if In its judgment the indictment 
should be quashed on demurrer. In re Terrell , 51 F., 213. 

1—46 

2. Same. — On habeas corpus to release a person held under a 

warrant of a United States commissioner to await an order 
of the district judge for his removal to another district to 
answer an indictment, it is the right and duty of the circuit 
court to examine the indictment to ascertain whether it 
charges any offense against the United States, or whether 
the offense comes within the jurisdiction of the court in 
which the indictment Is pending. In re Oreene, 52 F., 104. 

1—54 

3. Witness — Contempt — Incriminating Evidence. — Where a witness 

is committed for contempt in refusing to answer all of a 
series of questions, for the reason that the answers would 
tend to criminate him, and some of the answers would have 
that tendency, he should not be denied relief on habeas 
corpus because some of the questions might be safely an- 
swered. Foot v. Buchanan , 113 F.. 15G. 2—104 

4 . Witness Committed for Contempt by One Judge Would Hot Be Dis- 

charged by Habeas Corpus by Another Judge of Same Court. — 
Where a subpoena duces tecum was directed to be issued 
by a circuit judge, and the witness was committed for con- 
tempt for failure to obey the same, he would not be dis- 
charged on habeas corpus by another judge of the same court, 
though the latter was of the opinion that the subpoena author- 
ized an unconstitutional search and seizure of private papers. 
In re Hale , 139 F., 496. 2-304 

Order affirmed in Hale v. Henkel , 201 U. S., 43 (2—874). 

9. Jurisdiction of Circuit Courts in Contempt Proceedings.— Where 
the circuit court has full jurisdiction, its findings as to the 
act of disobedience of its orders are not open to review on 
habeas corpus in the Supreme Court or any other court. In 
re Debs , 158 U. S., 564. l-$66 

HATS. See Combinations, 253-255, 260, 261. 

HOLDING COMPANIES. 

To Votk Stock. See Combinations, etc., 169-177, 336, 337. 

To Receive Assignments of Patents. See Combinations, etc., 
178-181, 34a 
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DOI TOITY . 

h Of Witnesses Before the Grand Jury.— Act of Congress, Febru- 
ary 11, 1893 (27 Stat, 443), providing that no persons shall 
be excused from testifying in a proceeding growing out of 
an alleged violation of an act to regulate interstate com- 
merce, approved February 4, 1887, on the ground that his 
testimony will tend to incriminate him, and that no person 
shall be prosecuted, etc., on account of anything concerning 
which he may testify in such proceeding, applies only to 
proceedings connected with the act of February 4, 1887, and 
does not apply to a prosecution for violation of the Sher- 
man Law, so as to abrogate in relation thereto the Fifth 
Amendment to the Constitution, providing that no person 
shall be compelled in a criminal case to be a witness against 
himself. Foot v. Buchanan , 113 F., 156. 2 — 104 

2. Same — Question of Incrimination One for Judge. — Where a wit- 
ness claims that the answer to a question will teud to in- 
criminate him, it is not for the witness, but for the judge, to 
decide whether, under all the circumstances, such might be 
the effect, and the witness entitled to the privilege of silence. 
Jb. 2—109 

8. Same. — Where a person has already been indicted for an offense 
about which he is to be examined as a witness, and the 
questions asked him tend to connect him with such offense, 
the testimony sought is within the inhibition of the Fifth 
Amendment to the Constitution providing that no person 
shall be compelled in any criminal case to be a witness 
against himself. Jb. 3—110 

4 . Same — Witness Not Compelled to Act Upon an Assurance of 
Judge. — Where a witness before a grand jury declines to 
answer certain questions, and is taken before the judge, who 
assures him that he can safely answer, as his testimony can 
not be used against him, he is not compelled by such assur- 
ance to relinquish his constitutional privilege, where the 
answer may tend to criminate him. lb. 2—110 

8. Same. — An inquisition before a grand jury to determine the ex- 
istence of supposed violations of the Sherman Law was a 
“ Proceeding ” within the act of February 19, 1903 ( 32 Stat., 
848), providing that no person shall be prosecuted or sub- 
jected to any penalty for or on account of any transaction/ 
matter, or thing concerning which he may testify or produce 
evidence in any “proceeding 1 ’ under several statutes men- 
tioned, including such Sherman Law. In re Hale, 139 F., 
496. 8—804 

8b Same. — The examination of witnesses before a grand jury con- 
cerning an alleged violation of the Sherman Law is a “pro- 
ceeding” within the meaning of the proviso to the act of 
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February 20, 1903 (32 Stat., 854-903), that no person shall 
be prosecuted or be subjected to any penalty or forfeiture 
for, or on account of, any transaction, matter, or thing con- 
cerning which he may testify or produce evidence in any 
proceeding, suit, or prosecution under certain named stat- 
utes, of which the Sherman Law is one. The word "pro- 
ceeding*’ should receive as wide a construction as is neces- 
sary to protect the witness in his disclosures. Hale v. 
Henkel , 201 U. S., 43. 2—874 

7. Same. — The interdiction of the Fifth Amendment operates only 
where a witness is asked to incriminate himself, and does 
not apply if the criminality is taken away. Ib. 2—898 

S. Same. — A witness is not excused from testifying before a grand 
jury under a statute which provides for immunity, because 
he may not be able, if subsequently indicted, to procure the 
evidence necessary to maintain his plea. The law takes no 
account of the practical difficulty which a party may have in 
procuring his testimony, lb, 2 — 899 

9. Same. — -The difficulty, if any, of procuring such testimony does 
not render the immunity from prosecution or forfeiture, 
given by the proviso to the act of February 25, 1903, in- 
sufficient to satisfy the guaranty of the Fifth Amendment to 
the Constitution against self-incrimination, lb. 2—899 

10. Same. — A witness can not refuse to testify before a Federal 

grand jury in face of a Federal statute granting immunity 
from prosecution as to matters sworn to, because the immu- 
nity does not extend to prosecutions in a State court. In 
granting immunity the only danger to be guarded against 
is one within the same jurisdiction and under the same 
sovereignty. Ib. 2—900 

11. Same. — The privilege against self-incrimination afforded by 

the United States Constitution, Fifth Amendment, is purely 
personal to the witness, and he can not claim the privilege 
of another person, or of the corporation of which he is an 
officer or employe. [To same effect, McAllister v. Henkel , 
201 U. S., 90 (2—919).] Ib. 2—900 

12. Same. — Under the practice in this country the examination of 

witnesses by a Federal grand jury need not be preceded by a 
presentment or formal Indictment, but the grand jurors may 
proceed, either upon their own knowledge or upon examina- 
tion of witnesses, to inquire whether a crime cognizable by 
the court has been committed, and if so, they may Indict 
upon such evidence. Ib. 2—896 

13. Bame. — In summoning witnesses before a grand jury it is 

sufficient to apprise them of the names of the parties with 
respect to whom they will be called upon to testify, without 
indicating the nature of the charge against such persons. Ib. 

2-896 
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14 , Same. — A corporation oharged with a violation of the Sher- 
man Law is entitled to immunity under the Fourth Amend- 
ment to the Constitution from such an unreasonable searoh 
and seizure as the compulsory production before a grand 
jury under a subpoena duces tecum of all understandings, 
contracts, or correspondence between such corporation and 
six other companies, together with all reports and accounts 
rendered by such companies from the date of the organiza- 
tion of the corporation, as well as all letters received by 
that corporation since its organization, from more than 
one dozen different companies, situated in seven different 
States. Ib. 2—007 

Iff. Same. — The protection against unreasonable searches and seiz- 
ures afforded by United States Constitution, Fourth Amend- 
ment, can not ordinarily be invoked to justify the refusal of 
an officer of a corporation to produce its books and papers 
in obedience to a subpoena duces tecum , Issued in aid of an 
investigation by a grand jury of an alleged violation of the 
Sherman Law, by such corporation. Ib. 2 — 006 

16. Same. Hale v. Henkel (vol. 2, p. 874) followed as to the inquis- 

itorial powers of the Federal grand jury and the extent of 
privilege and immunity of a witness under the Fifth Amend- 
ment. McAllister v. Henkel , 201 U. S., 90. 2—019 

17 . Persons who furnished evidence in the “beef trust” investi- 

gation conducted by the Commissioner of Corporations pur- 
suant to a resolution of the House of Representatives of 
March 7, 1904, although they did so without being subpoenaed 
or sworn, can not be prosecuted for violation of the Sher- 
man Law on account of the transactions, matters, or 
things to which such evidence relates. United States v. 
Armour d Co. f 142 F., 808. 2—951 

18 . Same. — Scope of Immunity Provisions of Statutes. — The im- 

munity provisions of the various statutes applicable to the 
Investigation, to be valid, must be as broad as the privilege 
given by the Fifth Amendment to the Constitution. Ib. 

2—969 

19. Same. — Section 6 of the act creating the Department of Com- 

meree and Labor (act Feb. 14, 1903, 32 Stat., 827), defining 
the powers and duties of the Commissioner of Corporations, 
requiring him to make investigation into the organization, 
conduct, and management of the business of all corporations 
or combinations engaged in interstate or foreign commerce, 
other than common carriers, and giving him the same powers 
in that respect as is conferred on the Interstate Commerce 
Commission with respect to carriers, including the power to 
subpoena and compel the attendance of witnesses, and to 
administer oaths and require the production of documentary 
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evidence, contemplates that he shall proceed by private bear- 
ings. Ib. 9 — 067 

80. Same. — Section 6 (32 Stat, 827) provides that “all the re- 
quirements, obligations, liabilities, and immunities imposed 
or conferred by the * act to regulate commerce * and by 4 an 
act in relation to testimony before the Interstate Commerce 
Commission * shall also apply to all persons who may be sub- 
poenaed to testify as witnesses or to produce documentary 
evidence in pursuance of the authority conferred by this 
section.*' lb. 8 — 067 

91. Same.— The act of February 11, 1893 (27 Stat., 443), which is 
supplementary to the Interstate Commerce Act, provides 
that 44 no person shall be prosecuted or subjected to any pen- 
alty or forfeiture for or on account of any transaction, mat- 
ter, or thing concerning whicli he may testify or produce 
evidence, documentary or otherwise, before said commission 
or in obedience to its subpoena * * * or in any such 

case or proceeding. Ib. 2 — 967 

88. Same. — And the appropriation act of February 25 , 1903 (32 
Stat., 904), making provision for the enforcement of the in- 
terstate commerce and Anti-Trust Laws, contains a similar 
immunity provision relating to persons giving testimony or 
producing evidence In any proceeding, suit, or prosecution 
under said acts. Ib. 8—075 

88 . Corporations Can Not Claim Immunity Because of Testimony 
Given or Evidence Furnished by Its Officers or Agents. — A 
corporation, whether State or Federal, can not claim Im- 
munity from prosecution for violation of the interstate 
commerce or Anti-Trust Laws of the United States because 
of testimony given or evidence produced by its officers or 
agents before the Interstate Commerce Commission or the 
Commissioner of Corporations, or in any proceeding, suit, or 
prosecution under such laws; the right to immunity on ac- 
count of evidence so given In the several cases granted by 
act of February 11, 1893 ( 27 Stat., 443), and acts of Febru- 
ary 14 and 25, 1903 ( 32 Stat., 827, 904), being limited to 
individuals who as witnesses give testimony or produce evi- 
dence. United States v. Armour d Co., 142 F., 808. 8—051 

84 . Immunity to Witness — Construction of Statute.— The Immunity 
Act of February 11, 1893, 27 Stat., 443, which relates to evi- 
dence given in Government investigations, and provides that 
“ no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or 
thing concerning which he may testify pr produce evidence, 
* • was enacted to satisfy the demand of the fifth 
constitutional amendment, and does so by affording the 
witness absolute immunity from future prosecution for any 
offense arising out of the transactions to which his testi- 
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mony relates, and which might be aided, directly or indi- 
rectly, thereby, so as to leave no ground on which the con- 
stitutional privilege may be invoked. It operates as an act of 
general amnesty for all such offenses ; but it is not intended 
to be, and can not be made, a shield against prosecution for 
offenses committed after the testimony is given or the evi- 
dence furnished, since u person can not be said to have been 
a witness against himself in respect to an offense which 
had not been committed when the testimony was given. 
U. 8. v. Swift, 18G F., 1017. 4—76 

95. Immunity to One Furnishing Evidence — Effect of Statute. — 
Defendants were indicted in 1905 for conspiracy to monopo- 
lize interstate commerce in fresh meats, in violation of the 
Sherman Law, but an acquittal was directed, on the ground 
that they were immune from prosecution because of testi- 
mony given and evidence furnished by them before the 
Commissioner of Corporations in relation to the transactions 
which formed the basis for the indictments. Held , That 
such immunity did not extend to a subsequent prosecution 
for continuing the same conspiracy thereafter, nor did it 
obliterate the facts testified to, which, if legully competent 
and relevant, might be shown in the subsequent prosecution. 
Ib. 4—76 

26. Not Extended to Witnesses Called by Defense in Civil Suit. — 

The Immunity Act of February 25, 1903, c. 755, 32 Stat., 
904, as amended by act of June 30, 1906, e. 3920, 34 Stat., 798, 
provides that for the enforcement of the provisions of the 
act a specified sum was appropriated to employ special 
counsel to conduct proceedings, suits, and prosecutions there- 
under; provided, that no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he might 
testify in any proceeding, suit, or prosecution under the act, 
etc. Held, that though the act applies to witnesses, whether 
called in a criminal or a civil suit, it did not extend immunity 
to witnesses called by the defense in a civil suit to restrain 
alleged violations of the act, especially to defendants called 
by co-defendants, the effect of which would be to render the 
statute abortive. U. 8 . v. Standard Sanitary Mfg . Co., 187 
F., 236. 4—262 

27. Tiling of Sworn Answers Does Not Immunize Persons.— The 

act of February 25, 1903, c. 755, 32 Stat., 904, as amended by 
the act of June 30, 1906, c. 3920, 34 Stat., 798, prohibiting 
prosecution for a transaction concerning which accused, In 
obedience to a subpoena, gives testimony in a proceeding 
under the Sherman Law, does not immunize persons who 
have filed answers under oath in such a proceeding. V. 8 . 
v. Standard Sanitary Mfg . Co., 187 F., 230. 4—252 
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28. Quaere— Whether a Defendant, Galled as Witness by Co-Defend- 

ant, Obtains Immunity from Criminal Prosecution. — Quaere , 
whether one of the individual defendants in an equity case 
brought by the Government to dissolve an illegal com- 
bination under the Sherman Law, called as a witness by 
one of the other defendants in the same suit, obtains im- 
munity from criminal prosecution as to the matters testified 
to. Standard Sanitary Mjg. Co. v. V . S. t 226 U. S., 62. 4 — 651 

29. Officer Producing Records of Corporation Not Entitled to. — Tes- 

timony given by an officer of a corporation before a Federal 
grand jury investigating charges of violation of the Sherman 
Law by the corporation, which consisted in statements of 
facts shown by the records of the corporation which he pro- 
duced in obedience to a subpoena duces tecum, does not en- 
title him to immunity from prosecution for :m offense against 
the United States committed in his official capacity, but 
which has no connection with the matter then being investi- 
gated under the Immunity Act of February 25, 1903, which 
provides with respect to the Sherman Law and others men- 
tioned that “no person shall he prosecuted or be subjected 
to any penalty or forfeiture for or on account of any trans- 
action, matter, or thing concerning which he may testify or 
produce evidence, documentary or otherwise, in any proceed- 
ing, suit, or prosecution under said acts.” Heike v. U. 

192 F., 88. 4—44 

80. Same. — Statements compiled by employees of a corporation from 

its books and records, which were before a grand jury and 
produced to the grand jury by an officer of the corporation on 
a subpoena duces tecum, do not constitute testimony given or 
documentary evidence produced by such officer within the 
meaning of the Immunity Act of February 25, 1903, which 
grants immunity in certain cases to a witness “ on account of 
any transaction, matter, or thing concerning which he may 
testify or produce evidence, documentary or otherwise”; 
the preparation or production of statements in such case 
being the act of the corporation, and not of the witness. 
Ib. 4—447 

81. Does Not Extend to Person Verifying a Pleading. — The Im- 

munity act of June 30, 1906, providing that immunity shall 
extend only to a person who, in obedience to a subpoena, 
gives testimony under oath, or produces evidence, documen- 
tary or otherwise, under oath, does not apply to a person veri- 
fying a pleading, so that neither a corporation nor an Indi- 
vidual has any immunity in doing so. Simon v. American 
Tob. Co., 192 F., 663. 4—470 

22. Where the Law Requires It, Pleading of Corporation Must Be 
Verified, Although Verification Would Incriminate Its Offi- 
cers.— Code Civil Procedure of New York, sec. 625, subdiv. 1, 
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requires the answer of a domestic corporation to be verified 
by one of Its officers, and section 523 declares that the veri- 
fication may be omitted where the party pleading would be 
privileged to testify as a witness concerning an allegation 
denied in the pleading. Held , that while an officer of a cor- 
poration may decline to verify its answer in an action at 
law in a Federal court sitting in New York, where the New 
York law relating to verification of pleadings must be fol- 
lowed, on the ground that his doing so would tend to incrimi- 
nate him, the fact that one or all of the corporation’s officers 
would be incriminated if they verified the pleadings and 
were given no immunity did not relieve the corporation from 
the duty to verify its answer, since, under such circumstances, 
it was its duty to select or provide an officer to do so, who 
would not be incriminated, lb. 4 — 470 

S3. Privilege Against Self -Incrimination Is Personal. — The privilege 
against self-incrimination is personal to a witness and can 
not be availed of by a corporation, to justify withholding its 
books, correspondence, and accounts, or closing the mouths of 
its servants and agents ns witnesses. 76. 4 — 471 

34. On Plea of, by Defendant, for Having Given Testimony Before 

the Interstate Commerce Commission, It Would Be Presumed 
Commission Was Acting Within Its Power in Examining the 
Witness. — In a prosecution for attempting to create a 
monopoly of transportation facilities in violation of the Sher- 
man Law, where defendant pleaded immunity under the Act 
of February 11, 1893 ( 24 Slat., 443 ), on account of having 
given testimony before the Interstate Commerce Commission 
during an investigation of the affairs of certain railroad cor- 
porations, It would be presumed that the Commission had 
power to carry on the hearing as one relating to the regula- 
tion of commerce between the States, and that it was there- 
fore acting within its power in examining defendant. V . S. 
v. Elton , 222 F„ 434. ff — 839 

35. Same— Is Conferred, Under the Act of Feb. 11, 1893 (24 Stat., 

443), Only Where the Evidence is Given Under Compulsion. — 
Under the act of February 11, 1893 (24 Stat., 443) con- 
ferring immunity as to matters testified to before the Inter- 
state Commerce Commission, such immunity is only conferred 
where the witness would have been privileged under Const. 
U. S. Amendment 5, and where such evidence is given under 
compulsion; but where the evidence Is given without asser- 
tion of the constitutional privilege, or is declined to be given 
on any ground other than because of its incriminating ten- 
dency, Immunity is not conferred, the statute having been 
passed with regard to the prior construction of the Fifth 
Amendment, under which an assertion of privilege is neces- 
sary. 76. 9~m 
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86. Same— Witness Having Been Subpoenaed, Gave Testimony Be- 

fore the Interstate Commeroe Commission, Under Threat of 
Punishment for Befusal to Testify; Held, to Be Within the 
Protection of the Statute.— The act of February 11, 1893, pro- 
vides that no person shall be excused from testifying before 
the Interstate Commerce Commission on the ground that his 
testimony may incriminate him and that he shall not be pros- 
ecuted on account of such testimony. Defendant was sub- 
poenaed, and testified under oath before the Interstate Com- 
merce Commission as to an attempt to create a monopoly of 
transportation facilities in violation of the Sherman Law, 
after being led to believe that immunity would be given, and 
under threats that the Commission would proceed criminally 
against any person testifying under a subpoena who refused 
to give evidence. The Commission had expressly refused 
immunity to others not sworn, and defendant had not con- 
ferred with counsel as to a possible waiver of immunity be- 
fore testifying. He was subsequently indicted upon grounds 
as to which he had testified before the Commission. Held, 
that defendant was within the protection of the statute. 
Ib. 5 — 842 

87. Witness Can Not Be Given, in Private Suit, so as to Bind De- 

partment of Justice. — A witness, in a suit between private 
parties, can not be given immunity under the Federal statutes 
so as to bind the Department of Justice. Great Eastern Clay 
Products Co. (not Reported). 8 — 1042 

IN PARI DELICTO. See Sale, 6, 7. 

INCIDENTALLY, INDIRECTLY, OR REMOTELY. See Combinations, 
etc., 31, 32, 264, 265, 267, 268, 269, 284, 287, 331, 352; Con- 
gress, 7; Statutes, 14, 15, 21, 106, 115. 

INCITING STRIKE. See Combinations, etc., 240-244. 

INCRIMINATING EVIDENCE. See Witnesses ; Immunity. 

INDICTMENTS. 

1. Failure to Allege that Defendants Monopolized or Conspired to 
Monopolize Trade and Commerce Among the Several States, 
etc. — An indictment under section 2 of the Sherman Law, 
which fails to allege that defendants monopolized, or con- 
spired to monopolize, trade and commerce among the several 
States, or with foreign nations, fails to state an offense, 
even though it does allege that they did certain acts with 
Intent to monopolize the traffic in distilled spirits among 
the several States, and that they have destroyed free com- 
petition In such traffic iu one of the States and increased 
the price of distilled spirits therein. U. & v. Qreenhut , 
50 F., 469. 1 — 30 

8 . Failure to Charge & Crime.— An indictment under the Sherman 
Law t relating to monopolies, averred that defendants In 
pursuance of a combination to restrain trade in distillery 
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products between the States and monopolize the traffic 
therein, acquired by lease or purchase, prior to the passage 
of the act, some 70 distilleries, producing three-quarters of 
the distillery products of the United States, and that they 
continued to operate the same after the passage of the law, 
and by certain described means sold the product at increased 
prices. Held , That no crime was charged in respect to the 
purchase or continued operation of the distilleries, since 
there was no averment that defendants obligated the venders 
of the distilleries not to build others, or to withhold their 
capital or experience from the business. In re Coming , 51 
F., 38. 1—33 

8. Same. — The indictment further averred that defendants, in pur- 
suance of the combination, shipped certain of the products to 
Massachusetts, and sold them there through their distribut- 
ing agents to dealers, who were promised a rebate of 5 cents 
per gallon on their purchases, provided such dealers pur- 
chased their distillery products exclusively from the distrib- 
uting agents, and sold them no lower than the prescribed 
list prices, said rebate to be paid when such dealers should 
sign a certificate that they had so purchased and sold for six 
months; and that by this means defendants had controlled 
and increased the price of distillery products in Massachu- 
setts. Held , That no crime was charged with respect to such 
sales, since there was no averment of any contract whereby 
the purchasers bound themselves not to purchase from others, 
or not to sell at less than list prices. Ib. 1—34 

4. Failure to Charge a Crime. — An indictment under the Sherman 
Law, relating to monopolies, averred in the fourth count 
that defendants, in pursuance of a combination to restrain 
trade in distillery products between the States, shipped cer- 
tain whisky to Massachusetts and sold it there through their 
distributing agents to dealers under a contract whereby 
said dealers were promised a rebate of 5 cents per gallon 
on their purchases, providing such dealers purchased their 
distillery products exclusively from the distributing agents 
and sold them no lower than the prescribed list prices ; said 
rebate to be paid when such dealers should sign a certificate 
that they had so purchased and sold for six months; and 
that by this means defendants had controlled and increased 
the price of distillery products in Massachusetts. Held , 
That no crime was charged with respect to such sales, since 
there was no averment of any contract whereby the dealers 
bound themselves not to purchase from others, or not to sell 
at less than list prices. In re Corning , 51 F. f 205, approved. 
In re Terrell , 51 F., 213. 1 — 16 

•5825° — 18 17 
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0. Failure to Allege Contract or Means of Compulsion— Vague- 
ness. — In an indictment under section 1 of the Sherman Law, 
one count alleged in substance, that on a specified date de- 
fendants, under the guise of the Distilling and Cattle Feed- 
ing Company, sold to certain persons in Boston a quantity of 
alcohol, then in Illinois, and that, by reason of the fact that 
said company controlled the manufacture and sale of 75 per 
cent of all distillery products in the United States, defend- 
ants fixed the price at which the purchasers should and did 
sell such alcohol, and “ did compel ” said purchasers M to sell 
said alcohol at no less price than that fixed*’ by them, but 
there were no allegations as to the means of compulsion. 
Held, That it could not be assumed from these allegations 
that the means used was a contract with the purchasers, and 
the count was bad, as being too vague to charge any contract 
or restraint of trade between the States. In re Greene, 52 
F., 104. 1—55 

6. Indictments Which Simply Follow the Language of the Stat- 

ute — Tested by Specific Facts Alleged. — Under the Sherman 
Law, an indictment simply following the language of the 
statute would be wholly insufficient, for the words of the 
act do not themselves fully, directly, and clearly set forth 
all the elements necessary to constitute the offense ; and the 
indictment must, therefore, be tested by the specific facts 
alleged to have been done or committed. 16. 1 — 65 

7. Indictment of Stockholders for Acts of Corporation — Omission 

to State Delation Defendants Bore to the Corporation. — In 
indictments of Individuals under the said statute, where all 
the acts alleged to constitute the offense are charged to have 
been done by a corporation, an omission to state what rela- 
tion defendants bore to the corporation, other than that of 
stockholders, is fatal, since mere stockholders can not be held 
criminally responsible for the acts of the corporation. Ib . 

1—76 

0. Must Contain Description of the Offense and a Statement of 
the Facts Constituting Same — Words of Statute. — An indict- 
ment under the Sherman Law must contain a certain descrip- 
tion of the offense, and a statement of facts constituting same, 
and it is not sufficient simply to follow the language of the 
statute. U . fif. v. Nelson, 52 F., 646. 1 — 77 

9. An indictment under the Sherman Law should describe some- 
thing that amounts to a conspiracy under that act conform- 
ably to the rules of pleading at common law, as perhaps 
modified by general Federal statutes. U. 8. v. Mac Andrews 
d Forbes Co ., 149 F., 823, 831. 8—92 

10. Must Show Means Whereby It Is Sought to Monopolise.— In an 
Indictment under the Sherman Law, it is not sufficient to 
declare in the words of the statute, but the means whereby 
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it is sought to monopolize the market must be set out, so 
as to enable the court to see that they are illegal. U. 8. v. 
Patterson , 55 F., 605. 1 — 133 

Rehearing on general demurrer, 59 F., 280 (1 — 244). 

11. Allegations of what was done in pursuance of an alleged con- 
spiracy are irrelevant in an indictment under this statute, 
and are of no avail either to enlarge or to take the place of 
the necessary allegations as to the elements of the offense. 16. 

1—174 

13. Soope of the Statute. — The words “trade” and “commerce,” 
as used in the Sherman Law, are synonymous. The use 
of both terms in the first section does not enlarge the mean- 
ing of the statute beyond that employed in the common- 
law expression, “ contract in restraint of trade,” as they are 
analogous to the word “ monopolize,” used in the second sec- 
tion of the act Ib. 1 — 174 

13. The word “monopolize” is the basis and limitation of the 

statute, and hence an indictment must show a conspiracy in 
restraint by engrossing or monopolizing or grasping the mar- 
ket. It is not sufficient simply to allege a purpose to drive 
certain competitors out of the field by violence, annoyance, 
intimidation, or otherwise. Ib. 1 — 177 

14. Acts of Violence.— Where counts in such indictment allege a 

purpose of engrossing or monopolizing the entire trade in 
question, acts of violence and intimidation may be alleged as 
the means to accomplish the general purpose. Ib. 1 — 177 

15. Surplusage in an indictment can not be reached by demurrer 

of any character; but, if it be assumed that a special de- 
murrer will lie, it must point out the specific language ob- 
jected to, and not require counsel and the court to search 
through the indictment for what is claimed as demurrable. 
V. 8. v. Patterson, 59 F., 280. 1—244 

16. An indictment for conspiracy to monopolize interstate com- 

merce in cash registers need not negative the ownership of 
patents by defendants, or aver that the commerce proposed 
to be carried on is a lawful one. Ib. 1 — 248 

17. Averments. — It is unnecessary to set out in detail the opera- 

tions supposed to constitute interstate commerce, and in this 
respect it is sufficient to use the language of the statute. Ib. 

1—248 

18. It is unnecessary to allege the existence of a commerce whloh 

defendants conspire to monopolize, as the statute does not 
distinguish between strangling a commerce which has been 
born and preventing the birth of a commerce which does not 
exist Ib. 1—249 

16. The indietment need not show that the purpose of the con- 
spiracy was to grasp the commeroe into the hands of one of 
the defendants, or that defendants were interested in behalf 
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of the party for whose benefit they conspired, or what were 
their relations to such party. Ib. 1 — 248 

80. Grand Jury — Finding — Indictment. — An indictment should be 
found only where the grand jury believe that the evidence 
before them would warrant a conviction. In re Grand Jury , 
62 F., 840. 1—310 

21. "Monopolizing* 1 and "Attempting to Monopolize” Separate 
Offenses— Duplicity. — Under the Sherman Law, which makes 
it a misdemeanor to “ monopolize or attempt to monopolize 
* ♦ * any part of the trade or commerce among the sev- 
eral States or with foreign nations,” monopolizing and at- 
tempting to monopolize such commerce are separate offenses 
and can not be included in one count of an indictment. 17. 8. 
v. American Naval-Stores Co 186 F., 595. 4 — 53 

88. Same — Sufficiency of Counts. — Counts of an indictment charging 
conspiracy to restrain and monopolize interstate trade and 
commerce ‘in violation of the Sherman Law considered, and 
held to sufficiently charge and describe the offense. Ib. 

4—53 

88. When Concerns or Groups Represented by Individuals. — An in- 
dictment for a combination in restraint of interstate com- 
merce in violation of the Sherman Law between defendants 
as representatives of three different packing concerns, which 
charges that each concern was represented by certain indi- 
viduals, each one of whom was authorized to act for the 
others of his “ group,” and that the word " group ” as used 
therein is intended to apply to any or all of the members 
of the particular group, is sufficiently specific where it 
charges that acts were done by a particular group with- 
out averring that each particular member of such group in- 
dividually took part therein. U. S. v. Swift , 188 F., 97. 

4—290 

84. Same— When Defendants Charged as Officers of Corporations. — 
An indictment for a combination in restraint of interstate 
commerce in violation of the Sherman Law which charges 
that defendants were officers of certain corporations which 
they managed and controlled, directing the corporate action, 
and that the groups of defendants representing the several 
corporations combined together to do the illegal acts, suf- 
ficiently charges defendants as individuals. Ib. 4—297 
88 . Same — Charging Combination to Fix Prices for Live Stook and 
Meats. — An indictment alleging facts which show that de- 
fendants control three extensive packing concerns doing an 
interstate business and controlling the larger part of the 
business in the States in which they operate; that they 
have combined together in a plan to eliminate competition 
between such concerns by an agreement not to bid against 
each other for live stock, but to bid exactly the same 
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amounts for like grades, and by fixing a uniform selling 
price to be charged by each, and apportioning among them- 
selves the total business done according to the financial in- 
terest of each — charges a contract, combination, or conspir- 
acy in restraint of interstate commerce in violation of Sher- 
man Law. 16. 4-298-801 

26. Same— When Substantial Accusation of Crime is Charged. — An 

indictment is sufficient when it contains a substantial accusa- 
tion of crime and its statements furnish the accused with 
such a description of the charge against him as will enable 
him to make his defense and avail himself of his conviction 
or acquittal for protection against further prosecution for 
the same offense, and when from it the court can determine 
that the facts charged are sufficient in law to support a 
conviction. /6. 4 — 298 

27 . Same — When Acts Charged Constitute a Crime, Immaterial as 

to Name Given Offense. — An indictment which charges acts 
constituting a contract, combination, or conspiracy in re- 
straint of interstate commerce in violation of the Sherman 
Law is good whether such acts are alleged to constitute a 
contract, combination, or conspiracy, lb. 4 — 297 

80 . Charging of Overt Acts Unnecessary in Indictment for Con- 

spiracy. — Congress, by the Sherman Law, having employed 
the words 44 conspiracy ” and 44 conspire ” without words 
of limitation in creating offenses affecting Interstate com- 
merce, did not provide as in the general conspiracy stat- 
ute (Rev. St. § 5440) that overt acts shall be necessary 
to complete the offense, and hence counts in an indictment 
for conspiracy to monopolize interstate trade and commerce 
in violation of the Sherman I^w were not demurrable for 
failure to allege overt acts since the unlawful agreement, 
and not the overt acts, constitutes the crime of conspiracy 
at common law. U. S. v. Patten , 187 F., 667. 4 — 278 

81 . Overt Aet Need Not Be Alleged. — No overt act need be alleged 

in an indictment charging a conspiracy to restrain or monopo- 
lize interstate trade or commerce, under the Sherman Law, 
since that statute does not make the doing of any act other 
than the act of conspiring a condition of liability. •Nash v. 
U. fir., 57 L. Ed., 1232. 4—239 

82 . Bor Conspiracy, Not Necessary to Allege Overt Act. — In an in- 

dictment under the Sherman Law for conspiracy in restraint 
of interstate trade and commerce, it is not necessary to allege 
an overt act. U. 8 . v. Patterson , 201 F., 722. 5—88 

82. Tor Engaging in a Monopoly, Need Not Set Out Overt Aot. — 
An Indictment for combining and engaging in a monopoly in 
restraint of Interstate trade and commerce need not set out 
any overt act, as the combination or contract in any form in 
restraint of trade constitutes the offense under the statute, 



262 


INDICTMENT, 


Index-Digest 

and it Is only essential to charge the combination or contract 
V. 8. v. Cowell , 243 F. t 731. 3—1005 

34. Sufficient When It Alleges Time When Overt Aots Were Com- 
mitted. — An indictment under section 1 or 2 of the Sherman 
Law, for engaging in a combination in restraint of interstate 
commerce, or for attempting to monopolize a portion of the 
same, sufficiently sets out the time of the combination or at- 
tempted monopoly when it alleges the time when the several 
acts relied on to establish the offense were done, and it is 
not essential to set out the precise time when the purpose 
was formed or the plan of the combination or attempted 
monopoly was first devised. U. 8 . v. MacAndrews d Forbes 
Co., 149 F. f 830. 3—00 

S3. Same — Combination and Conspiracy. — Such an indictment for 
engaging in a combination and also for a conspiracy in 
restraint of interstate commerce considered, and held, to 
sufficiently describe the combination and conspiracy. Ib. 

3-91 

33. Duplicity.— An indictment under the Sherman Law charging 
in separate counts a combination and a conspiracy in re- 
straint of interstate trade and an attempt to monopolize 
a portion of such trade, all based on the same transactions, 
is not bad for duplicity as to either count, on the theory 
that each alleged overt act set out to support the charge of 
conspiracy is charged as a separate offense. U. 8. v. Mac- 
Andrews d Forbes Co., 149 F., 831. 3—93 

37. Not Bad for Duplicity Because It Enumerates Different Means 
Employed. — An indictment charging a combination in re- 
straint of interstate commerce in violation of the Sherman 
Law is not bad for duplicity because it charges and enumer- 
ates different means adopted or different things done to 
accomplish the object of the combination. U . 8. v. Swift , 
188 F., 97. 4—295 

33. Not Duplicitous Because of B.eference to Other Counts. — An in- 
dictment consisting of several counts was not duplicitous 
because of reference therein to other counts charging differ- 
ent offenses, only to give details of the offense charged in 
the counts objected to. V . S. v. Patten , 187 F., 673. 4—287 
33. Allegation of But One Contract, or Combination, Permitted In 
One Count. — The offense defined in section 1 of the Sherman 
Law permits in one count of an indictment an allegation of 
but a single transaction, to wit, the allegation of 
making one contract or engaging in one combination or con- 
spiracy, although such a combination or conspiracy when once 
effected may be continuous. U. 8 . v. Winslow, 195 F., 580. 

3—173 

40. Construed, Held Not Duplicitous as Charging a Separate Con- 
spiracy Against Eaoh Competitor.— Though such indictment 
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charged only a conspiracy against the competitors therein 
named, and though it did not allege that all of such com- 
petitors were in existence during all of the time to which it 
referred, it was not duplicitous, as charging a separate con- 
spiracy against each competitor, as its underlying thought 
was that there was a generic conspiracy against all competi- 
tors, which took specific direction against those named as 
they came into existence, and continued against them as long 
as they remained in existence, and therefore it charged a 
single conspiracy. Patterson v. U. S. t 222 F., 616. 5 — 87 

41. Same — Not Bad for Duplicity as Charging Conspiracy and Re- 

straint of Trade, etc.— Such indictment was not bad for du- 
plicity, as charging both a conspiracy in restraint of trade 
and an actual restraint of trade, as the overt acts described 
were alleged in support of the charge of conspiracy, and not 
as separate crimes. U. 8. v. King , 229 F., 277. 6 — 418 

42. For Conspiracy, Not Duplicitous, in Charging in Single Count, 

Violation of More Than One law. — A charge in a single count 
of a conspiracy to violate two or more laws of the United 
States does not render the indictment duplicitous. Knauer ▼. 
V. 8 ., 237 F., 13. 6—693 

43. Joinder of Corporations and Officers. — In an indictment under 

the Sherman Law, the offenses thereunder being made mis- 
demeanors, all who aid in their commission may be charged 
as principals, and a corporation and Its officers, who per- 
sonally participate in committing the same, may be joined 
as defendants, although their acts may have been separate 
and not done at the same time. Ib. 3 — 94 

44. Same — Joinder of Defendant In Indictment. — In an indictment 

against such corporations under the statute, their presidents, 
who are alleged to have personally made the arrangement 
and participated In carrying It out, may be joined as de- 
fendants, and can not claim immunity on the ground that 
they were not personally engaged In interstate commerce. 
Ib. 3—07 

45. Joinder of Defendants. — A number of defendants may be charged 

jointly, under section 2 of the Sherman Law, with the crime 
of attempting to monopolize a part of interstate commerce. 
Ib. 3—05 

46. May Join Counts for Conspiracy to Restrain, to Monopolize, and 

for Monopolizing. — In an Indictment under the Sherman Law, 
counts for conspiracy in restraint of Interstate commerce, 
for conspiracy to monopolize a part of such commerce, and 
for monopolizing a part of such commerce may be joined. 
TJ. 8. v. Patterson et al , 201 F., 725. 5 — 42 

47. Charging Combination and Restraint of Trade. — An indictment 

alleged that defendants did engage in a combination in form 
of trust, and entered a conspiracy in restraint of trade and 
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commerce as follows: That defendant, T., and others, were 
engaged in the wholesale and retail meat business in com- 
petition prior to August 1, 1906, and that thereafter on 
August 23, they being engaged in a combination and form 
of trust, and in a conspiracy in restraint of trade in further- 
ance thereof, entered into a contract and formed defendant 
corporation, to which they transferred the business of each 
of them, agreeing not to again engage in the meat business 
in the city of Phoenix ; that the combination and conspiracy 
was formed to carry out restrictions in trade and com- 
merce, and to Increase the price and prevent comptition in 
the sale of fresh meats in such city, etc. Held, That the 
indictment did not charge defendants with making a con- 
tract, which was in itself in restraint of trade and com- 
merce, but that the contract was alleged only as one of the 
steps by which the “ combination or conspiracy ” was brought 
about, and as an overt act in furtherance thereof. Tribolet 
v. U. S. f 95 Pac. Rep., 87. 3-4120 

48. Same — Defects of Form-Statutory Offenses. — Where an indict- 

ment for combination or conspiracy in restraint of trade in 
violation of Sherman Law was uncertain as to some of its 
allegations, owing to the fact that the offense was first 
charged in the language of the statute, and the purposes 
and objects of the conspiracy were not fully stated until 
after the overt acts were described, the defect was one of 
form, and not of substance, not prejudicial to defendant, and 
therefore immaterial under U. S. Rev. St. §1025, providing 
that no indictment shall be quashed for a non-prejudidal 
defect of form. /ft. 3 — 323 

49. Same. — The object of a combination or conspiracy in restraint of 

trade being unlawful both at common law and by statute, 
an indictment therefor was not objectionable for failure to 
allege the means by which the combination or conspiracy 
was to be accomplished, /ft. 3 — 323 

50. Alleging Conspiracy to Bun a Cotton Corner. — Since the opera- 

tion of a scheme to corner the cotton market and thereby 
raise the price of cotton for the purpose of compelling a 
settlement by short speculators at an abnormally high price 
does not directly affect or restrain interstate commerce, there 
being no direct relation between prices and such commerce, 
an indictment alleging a conspiracy to run a cotton corner 
without any alleged intent to obstruct interstate commerce 
did not charge a violation of the Sherman Law. U. 8 . v. 
Patten, 182 F., 671. 4—284 

51. Since a conspiracy to monopolize is a conspiracy to create a 

monopoly, an indictment for conspiracy to monopolize inter- 
state trade and commerce in cotton In violation of the Sher- 
man Law, was insufficient where it failed to show that the 
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conspiracy, if successfully carried out, would have resulted 
In a monopoly. U. 8 . v. Patten , 187 F., 672. 4—286 

02. When Monopoly Does Not Exist.— An Indictment against oper- 
ators of a cotton corner for alleged violation of the Sherman 
Law charged that defendants had conspired to monopolize 
a part of the trade and commerce among the several States 
by becoming members of and engaging in an unlawful com- 
bination in the form of an agreement by which they were 
severally to purchase cotton to such an extent that, to- 
gether, they would have enough to enable them to control 
the price of such cotton, and severally to demand arbitrary, 
excessive, and monopolistic prices for the same on the sale 
thereof by them respectively to spinners and manufacturers 
other than such conspirators. Held that, since no monopoly 
exists when individuals, each acting for himself, own large 
quantities of a commodity, the Indictment was fatally de- 
fective as alleging only a scheme to demand monopolistic 
prices as the result of individual as distinguished from col- 
lective power. Ib. 4—286 

53. An allegation that a conspiracy is “calculated” to produce a 
certain result is an allegation of a mere conclusion, and 
ineffective. Ib. 4 — 280 

04. Sufficiency of. — An indictment for conspiracy to restrain in- 
terstate commerce in violation of the Sherman Law consid- 
ered and held sufficient. Steers v. U. S. t 192 F., 1. 4—483 

00. When Special Flea to Is Not Good. — A special plea of the statute 
of limitations is not good as against an indictment charging 
a conspiracy to restrain or monopolize trade, in violation of 
the Sherman Law, by improperly excluding a competitor 
from business, although the conspiracy is alleged to have 
been formed on a specified date, which was more than three 
yeurs before the finding of the Indictment, where such in- 
dictment, consistently with the other facts, alleges that the 
conspiracy continued to the date of its presentment. U. 8 . v. 
Kissel, 54 L. ed., 1168. 3—825 

06. Gnashed Because of Participation in Proceedings Before Grand 
Jury by Officers Not Entitled to Be Present. — Under Rev. 
St. S§ 363, 366, the former of which authorizes the Attorney 
General to employ counsel 41 to assist the district attorneys 
in the discharge of their duties,” while the latter provides 
for the issuance of a commission to such attorneys as are 
specially retained by the department of justice 44 to assist in 
the trial of any case in which the Government is interested," 
which must be construed together and as referring to the 
same class of special assistants, the Attorney General was 
not authorized to appoint special assistants to a district at- 
torney having the authority or right to appear before and 
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participate In the proceedings of a grand Jury, and the pres- 
ence of two such attorneys specially appointed for a par- 
ticular case and their examination of witnesses on whose 
testimony an indictment was returned, renders such indict- 
ment invalid. U. 8 . v. Virginia-Carolina Chemical Co ., 163 
F., 76. 3—410 

57. Same— Where Questions Raised by Demurrer Are Doubtful, Deci- 

sion of May Be Postponed. — Where the questions raised by 
demurrer to an indictment are both intricate and doubtful, 
the demurrer may be overruled, and their decisions postponed 
until the trial on the merits. U . iS. v. Winslow , 195 F., 
581. 5—175 

58. Same — Must Allege Pacts in Detail to Enable Court to Determine 

Whether Unlawful Methods Are to Be Used. — The rule ap- 
plied that an indictment for an illegal combination and con- 
spiracy must necessarily allege facts in detail to enable the 
court to determine for itself whether or not the alleged 
combination or conspiracy is to be carried out by what are 
In truth unlawful methods. Ib. 5 — 177 

59. Same — Later Parts of May Incorporate Details of Matter Set Out 

In Earlier Parts of Indictment.— The rule applied that later 
parts of an Indictment may incorporate the details of mat- 
ters properly set out in the earlier parts by reference, sub- 
ject, however, to the rule that duplicity and repugnancy 
must be provided. Ib. 5 — 181 

60. May Incorporate in Subsequent Count Facts Alleged in Previous 

Count. — It is proper to incorporate in a subsequent count, 
by reference, facts alleged in a previous one. U . <8. v. New 
Departure Mfg. Co., 204 F., 115 . 5 — 157 

61. Is Sufficiently Specific Where It Avers Defendants Were Manag- 

ing Officers and Controlled the Conduct of Business of a Cor- 
poration, and Describes Means Used to Suppress Competi- 
tion. — An indictment under the Sherman Law charging a 
number of defendants with a conspiracy in restraint of in- 
terstate trade and commerce, is sufficiently specific where it 
avers that defendants were the managing officers and agents 
of a corporation, who controlled the conduct of its business, 
and, while not naming particular instances specifically, de- 
scribes the course of conduct and means used by the corpora- 
tion, by which it compelled many competitors, some of whom 
are also named, to go out of business, or to sell their business 
to it. U . 8. v. Patterson et al., 201 F., 719. 5 — 34 

68. Same — Is Sufficient Where a General Charge of Restraint Is 
Made and Specific Acts of Restraint Are Alleged. — An in- 
dictment for conspiracy in restraint of interstate commerce, 
in violation of the Sherman Law, charges an offense, where 
a general charge is made of restraint of trade in a particular 
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article, pursuant to a conspiracy for the purpose, and specific 
acts are alleged, which, if true, show that defendants have 
restrained a part of that trade. Ib. 5 — 35 

63. Same — Tor Monopolizing Is Sufficient Where It Alleges that Pur- 

suant to a Conspiracy Defendants Monopolized Part of the 
Trade of a Competitor. — An indictment for monopolizing u 
part of interstate trade and commerce, in violation of the 
Sherman Law, sufficiently charges such monopoly, where it 
. alleges that pursuant to a conspiracy therefor defendants 
monopolized a part of the trade in a single article entering 
into such commerce, lb. 5 — 87 

64. Construed to Allege That During the 20 Tears of the Conspiracy 

There was No Time When One or More of the Competitors 
Were Not in Existence. — An indictment alleged that during 
the 20 years prior to the finding thereof many concerns had 
been engaged in the manufacture and sale of cash registers, 
a list of such concerns so far as known to the grand jurors, 
being therein set out ; that defendants, the officers and agents 
of the N. Company, conspired to restrain the interstate trade 
and commerce carried on by such concerns other than the 
N. Company by unfair means, which wrongfully and irresist- 
ibly excluded others from engaging in such trade and com- 
merce; that, intending to restrain the interstate commerce 
so carried on by such concerns, and compel them either to 
go out of business or sell their business and instrumentalities 
for carrying it on to the N. Company, so that it could, as in 
most cases it did, discontinue the business and the use of such 
instrumentalities, and thereby eliminate competition, they 
conspired to accomplish their objects by the means therein 
specified. Held , that it was not the intention of the indict- 
ment to allege that each of the competitors of the N. Com- 
pany named was in existence during the entire 20 years pre- 
ceding the indictment, nor to disclose when any of them were 
in existence, but only to allege that during such period there 
was no time when one or more of such competitors were not 
in existence. Patterson et al v. V. 8 ., 222 F„ 615. 6 — 85 

65. Same — Construed Not to Charge a General Conspiracy, But Only 

a Conspiracy Against the Competitors Named Therein. — An 
indictment alleged that many concerns had been engaged in 
the manufacture and sale of cash registers, a list of which, 
so far as known, was therein set out; that certain officers 
and agents of the N. Company had conspired in restraint of 
the Interstate trade and commerce carried on by the several 
concerns thereinbefore named other than the N. Company; 
and that, intending to restrict and restrain the interstate com- 
merce so carried on by “ said concerns,” and to compel them 
to go out of business or sell their business and instrumen- 
talities to the N. Company, they had conspired to accomplish 
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the object specified by the means therein set out, alleged to 
have been directed against 11 said concerns/’ “ such concerns," 
etc. Held , that the indictment did not charge a general con- 
spiracy against all competitors, but only a conspiracy against 
those therein named, lb. 5 — 86 

66. Same — Not Void for Uncertainty for Failure to Allege Which of 

Competitors Were in Existence During the 3-Year Period. — 
Though, under such indictment, a conviction could be had 
only in so far as the conspiracy charged existed within, the 
period of limitation and as the competitors in existence 
within such period, the allegations as to its prior existence 
and its existence against competitors who had ceased to exist 
more than three years before the finding of the indictment 
being merely descriptive, it was not void for uncertainty 
for failure to allege which of the competitors were in exist- 
ence within the three years. Ib. 6 — 87 

67. Same— The Aots Charged Sufficiently Showed the Competiton 

Were Engaged in Interstate Commerce. — An indictment for 
conspiring to restrain the interstate commerce of defendants* 
competitors in cash registers alleged, concerning the com- 
petitors therein named, that they had sold the greater portion 
of the cash registers manufactured by them to users and deal- 
ers whose several places of business were situated in States 
other than those wherein the cash registers were manufac- 
tured by such concerns, respectively, and had consigned for 
sale other cash registers to dealers and to their own agents 
in such other States ; that they had been shipping such cash 
registers to such users, dealers, and agents in such other 
States, and that in doing so each of such competitors had 
been engaged in trade and commerce among the several 
States. Held , that this sufficiently showed that the trade and 
commerce in which defendants* competitors were engaged 
• was interstate. Ib. 5 — 88 

66 . Same — The Second Count Charging Monopoly Charged But a 
Single Offense and Was Not Duplioltous. — An indictment in 
the first count charged a conspiracy by the officers and 
agents of the N. Company in restraint of the Interstate com- 
merce of its competitors therein named in the cash-register 
business during 20 years, and alleged that during such period 
the N. Company had done from approximately 80 per cent 
early in the period to approximately 90 per cent at the 
latter end thereof of the business of manufacutring cash 
registers, and that such officers and agents had conspired 
to accomplish their objects by the unlawful means therein 
specified. The second count charged that such officers and 
agents under the circumstances and by the means set forth 
in the first count had, by drawing to the N. Company, monop- 
olized a part of the trade which otherwise would have been 
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secured or retained by its competitors, and it made a part 
thereof the allegations of the first count descriptive of such 
trade and commerce, the concerns engaged therein, the means 
employed, and the knowledge, intent, and acts of the de- 
fendants. Held , that while “ mpnopolized,” in the light 
of the context meant “ secured,” the indictment charged 
defendants with monopolizing interstate commerce in cash 
registers, and not merely with monopolizing a part of such 
interstate commerce, and hence charged but a single offense^ 
and was not duplicitous, as the offense of “monopolizing" 
consists not only in obtaining or securing a monopoly by 
wrongful acts, but in holding and maintaining it by such acts, 
and it appeared from the indictment that the N. Company 
had a practical monopoly, and that the wrongful means 
specified were employed to maintain and sold such monopoly. 
J6. 6 — 04 

69. Same — Offense Need Not Be Charged In General Terms. — An 

offense intended to be charged In an Indictment need not 
be charged expressly in general terms ; it being sufficient if 
the facts alleged, if true, show the commission of the offense. 
Ib. 6-06 

70. Same — The Third Count Held Void for Uncertainty in Palling to 

Allege Which of Competitors Were in Existenee During the 
Three- Year Period. — Where the first count of an indictment 
charging the officers and agents of the N. Company with con- 
spiring to restrain the interstate commerce of the N. Com- 
pany’s competitors alleged that during 20 years many con- 
cerns had been engaged in a particular business, a list of 
such concerns, so far as known, being therein set out, without, 
however, alleging that all of the concerns named were in busi- 
ness during the entire 20 years, or alleging when any of them 
were so engaged in business, a count charging the defendants 
with monopolizing the trade which, but for their wrongful 
acts, would have been secured, or retained by the concerns 
“mentioned" in the first count as having carried on busi- 
ness during the three-year period of limitation, and another 
count alleging that such defendants, having drawn to the N. 
Company by the means “ mentioned " in the first count that 
part of the Interstate trade in cash registers which otherwise 
would have been secured or retained by the concerns men- 
tioned in the first count as having carried on business before 
the period of three years, continued to hold and carry on its 
interstate business augmented by such wrongful means, and 
thereby monopolized Interstate trade in cash registers, were 
void for uncertainty ; the first count having “ mentioned " no 
concerns as carrying on business within three years or be- 
fore three years. Ib • 6—07 
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71. Same — Third Count Held Insufficient in Not Alleging That the 

Trade and Commerce Secured and Held Was Not Covered tay 
Defendants’ Patents. — A patentee and its officers and agents 
were not guilty of monopolizing interstate trade and com- 
merce in cash registers, in holding such trade and commerce 
after securing it by wrongful means, if such trade and com- 
merce was covered by its patents; and hence, where an in- 
dictment charged that the officers and agents of the patentee, 
having by wrongful means drawn to the patentee interstate 
trade and commerce which its competitors would otherwise 
have secured, continued to hold, conduct, and carry on its 
interstate business augmented by such wrongful means, and 
thereby monopolized interstate trade and commerce in cash 
registers, was defective, where, though it showed that some 
at least of the patentee’s patents had not expired, it did 
not allege that the trade and commerce so secured and held 
was not covered by those patents. Ib. 6 — 98 

72. Same — Third Count Also Held Defective in Not Making Allega- 

tions of the First Count as to Venue a Part Thereof. — Where 
the first count in an indictment charged a conspiracy to re- 
strain the interstate commerce of defendants’ competitors, 
another count, alleging that defendants, having by the means 
and under the circumstances and conditions described in the 
first count drawn to their company a part of the interstate 
commerce in cash registers which otherwise would have been 
secured or retained by its competitors, continued to carry on 
the interstate business of their company so augmented, and 
thereby monopolized interstate commerce in cash registers, 
did not make the allegations of the first count as to venue 
a part thereof. Ib. 5 — 101 

73. Charging That Defendants Were Engaged In a Conspiracy, and 

in Furtherance Thereof Had Committed Certain Acts, Not De- 
fective, on the Theory the Acts Were in Harmony with a 
Lawful Purpose. — Where an indictment for violation of § 1 
of the Sherman Law charged that defendants were engaged 
in a combination and conspiracy to monopolize and control the 
trade in and manufacture and sale of coaster brakes in the 
United States, and that for this purpose defendants, in com- 
bination with an association, had committed certain specified 
acts tending to restrain competition among themselves, in- 
cluding the assignment of pretended license rights, tending 
toward the establishment of uniform prices for the products, 
and an agreement between them for non-competitive discounts 
to jobbers, dealers, etc., all of which were alleged to have 
been done with an unlawful intent to control the market, the 
indictment was not defective, on the theory that the acts 
charged were in perfect harmony with a lawful purpose. 
U. 8. v. New Departure Mfg. Co., 204 F., 112. 5—153 
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74. Same — Charging Defendants Were Engaged in a Conspiracy, 

Followed by Allegation of Overt Acts, Not Defective for Fail- 
ure to Charge Directly the Formation or Existenee of Con- 
spiracy. — The phrase 41 engage in such combination or con- 
spiracy,” as used in { 1 of the Sherman Law, is used in a 
broad sense, and includes not such persons as initiate a con- 
spiracy, but also those who afterwards engage therein; and 
hence an indictment charging that defendants were engaged 
in a conspiracy among themselves to control and monopoiu*, 
interstate commerce in the manufacture and sale of coaster 
brakes among the several States, followed by an allegation 
of overt acts tending to effectuate the conspiracy, was not 
defective for failure to charge directly the formation and ex- 
istence of the conspiracy, the words “ engage in,” as so used, 
signifying to embark in, take part in, or enlist in, meaning 
substantially the same thing as to conspire. Ib. 5 — 151 

75. Charging Conspiracy, and That Defendants Committed the Un- 

lawful Acts Specified Within Three- Year Period, Sufficient. — 
Where an indictment charging a conspiracy in restraint of 
interstate trade or commerce in violation of the Sherman 
Law alleged that defendants continuously, during the period 
from July 1, 1907, to January 8, 1912, committed the un- 
lawful acts specified, it sufficiently alleged that an offense 
was committed within the three-year statute of limitations. 
Ib. 5—157 

76. Charging Agreement by 86 Per Cent of Milk Buyers in Boston 

to Pix and Maintain Prices to Be Paid for Milk, Held to Show 
a Combination Unreasonably Extensive and Illegal. — An in- 
dictment alleging that the defendants, who bought 86 per 
cent of the milk sold in specified country districts by the 
producers there, for shipment to Boston and vicinity and 
Worcester, engaged in an unlawful combination in undue 
restraint of trade by agreeing upon the prices which they 
would pay for milk at the country points, thereby eliminating 
competition as to price between the defendants, Held to 
show a combination which was prima facie unreasonably 
extensive and therefore illegal. U. S. v. Whiting et al, 
212 F., 471. 5—454 

77. Same — Not Defective for Failing to Allege What Proportion of 

Milk Purchased Came from Outside Massachusetts. — An indlct- 
. ment, which charges a combination in restraint of interstate 
trade in milk, and which alleges that defendants combined 
to eliminate competition between themselves as to the price 
of milk purchased for resale in Boston and Worcester, and 
that the milk purchased by them was purchased in Maine, 
Vermont, New Hampshire, Connecticut, and Massachusetts, 
is not defective for failing to allege a restraint of interstate 
trade in milk, merely because it does not allege what propor- 
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tion of the milk purchased under the combination came from 
outside Massachusetts, since the milk purchased In Massa- 
chusetts was purchased for the purpose of adding it to the 
milk forming a part of interstate commerce. Ib. 5 — 454 

78. Same— Must Allege Facts Warranting a Finding that Bestraint 

Was Unreasonable. — An indictment charging a conspiracy in 
restraint of trade in violation of the Sherman Law must 
allege facts warranting a finding that the restraint was un- 
reasonable, and an Indictment charging a conspiracy in 
restraint of trade in milk, which does not show the per- 
centage of milk bought by defendants for shipment and sale 
in designated markets, nor allege facts from which it could 
be inferred that defendants either controlled or were dom- 
inating factors in any branch of the milk business, was 
demurrable for failing to allege an unreasonable restraint 
of trade. Ib . 5-^65 

79. When Specific Intent Need Not Be Charged. — Persons purposely 

engaging in a conspiracy which necessarily and directly pro- 
duces the result which a prohibitory statute is designed to 
prevent are, in legal contemplation, chargeable with intend- 
ing to produce that result; and so held that If the details 
of the conspiracy are alleged in the indictment, an allegation 
of specific intent to produce that natural result is not essen- 
tial. U. S. v. Patten , 226 U. S. f 543. 4—759 

80. Quaere, Whether an Indictment Will Lie For a Contempt of a 
Court of the United States. Qompers v U. 8 ., 233 U. S., 611. 

4—799 

81 . Same — Not Necessary to Allege or Prove All Conspirators Pro- 

ceeded Against Traders. — It is not necessary for an indict- 
ment under the Sherman Law to allege or prove that all 
the conspirators proceeded against traders. Nash v. U. S. f 
229 U. S., 379. 6—240 

82 . Same — On Trial, Need Not Prove Use of Every Means Alleged. — * 

Where the indictment under the Sherman Law alleges numer- 
ous methods employed by the defendants to accomplish the 
purpose to restrain trade, it is not necessary, in order to 
convict, to prove every means alleged, but It is error to charge 
that a verdict may be permitted on any one of them when 
some of them would not warrant a finding of conspiracy. Ib. 

8-241 

88. Charging Conspiracy in Appointing Blacklisting Committee, to 
Prepare List of Undesirable Persons, and Befusing to Beal 
with Them, Sufficiently Alleged That Conspiracy Was Entered 
Upon, etc. — An indictment alleged that defendant entered 
into a conspiracy that they should appoint an executive com- 
mittee, that the executive committee should constitute a list- 
ing committee, that the listing committee should cause a list 
of undesirable persons to be prepared and published, and that 
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defendants should thereafter refuse to have any farther busi- 
ness dealings with such blacklisted persons, that the defend- 
ants did appoint a listing committee, that in pursuance of the 
conspiracy and to effect its object the committee blacklisted 
a person named, and defendants refused to deal with him, 
thereby restraining him from carrying on interstate trade. 
Held, that this sufficiently alleged that the conspiracy wan 
actually entered upon and engaged in, and the use of the word 
“ should ” did not render it insufficient In this respect. U. 8 . 
v. King , 229 F., 277. 6—417 

84. Same — Charging Conspiracy Entered Into at Boston, and That 

in Pursuance Thereof Defendants Did Certain Aets, Held Suffi- 
cient as Alleging Crime Committed in That District. — An in- 
dictment for a conspiracy in restraint of trade alleged that 
at Boston, in the district of Massachusetts, the defendants 
therein named unlawfully, etc., entered into a conspiracy 
therein described, and that, in pursuance of such conspiracy 
and to effect its object, they did certain acts. Held , that this 
sufficiently alleged a crime committed by each of the defend- 
ants within the district of Massachusetts. Ib. 6 — 418 

85. Charging That by Reason of Conspiracy Blacklisted Dealers 

Could Not Secure Potatoes to Supply Their Trade, Except from 
Conspirators, Held Sufficient. — Where an indictment against 
the members of a potato shippers’ association, the members 
of which controlled 75 % of an especially desirable variety of 
potutoes, for conspiracy in restraint of trade, alleged that per- 
sons engaged in buying, selling, or dealing in such potatoes 
could not obtain sufficient quantities to meet their legitimate 
demand unless potatoes were supplied them by such members, 
it sufficiently appeared that it was intended to restrain the 
trade of persons blacklisted by the association, as the refusal 
to do business with them would restrain their trade, and the 
intent must be presumed from the act itself. Ib. 6 — 420 

86. The Objeot of, Is to Furnish Accused With a Description of the 

Charge Against Him, as Well as to Inform the Court of the 
Facts Alleged. — The object of an indictment is, first, to fur- 
nish accused with a description of the charge against him 
which will enable him to make his defense, and to avail him- 
self 'of his conviction or acquittal for protection against a 
further prosecution for the same charge, as well as to in- 
form the court of the facts alleged, so that it may decide 
whether they are sufficient in law to support a conviction, if 
one should be had. U. 8. v. Rintclen, 233 F., 796. 6—528 

87 . Same — Charging that Defendants Conspired to Interfere with 

Commerce, etc., by Organizing Strikes, etc., Is Sufficient to 
Charge an Offense, etc. — An indictment charging that de- 
fendants, in violation of I 1 of the Sherman Law, making 
95825* — 18 18 
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illegal every conspiracy in restraint of trade or commerce 
among the several States or with foreign nations, conspired 
to Interfere with commerce between American manufacturers 
of war munitions, who were too numerous to be named, and 
the countries of Great Britain, France, Russia, and Italy, by 
organizing strikes, fomenting labor troubles, and by other 
means hindering the production of such munitions, as well as 
their transportation, is sufficient to charge an offense appris- 
ing the conspirators of the charge against them and of the 
means by which they intended to carry out their conspiracy. 
Ib. 6—531 

88. Same — Which Lacks a Statement of Essential Paots, Can Not Be 
Aided by a Bill of Particulars. — A bill of particulars can not 
aid an indictment which lacks a statement of the essential 
facts to constitute the offense charged, but is appropriate 
where there is a good indictment, and defendants desire to 
be more particularly informed as to matters which will aid 
them in their defense. Ib. 6 — 532 

88 . Where There Is Identity of Parties and of Subject Matter In- 
dictments Charging Violations of Different Laws May Be 
Consolidated and Tried Together. — Defendants were charged 
with a conspiracy to do acts In restraint of trade, in viola- 
tion of the Sherman Law, and also with a conspiracy, under 
section 37 of the Criminal Code, to violate section 13 thereof, 
declaring that whoever, within the territory or Jurisdiction 
of the United States, begins or sets on foot, or provides or 
prepares the means for, any military expedition or enter- 
prise, to be carried on from thence against the territory or 
dominions of any foreign prince or state or people with whom 
the United States are at peace, shall be punished. The 
Indictment under the Sherman Law charged no overt act, 
but charged that the conspiracy was entered into within 
the district, while the indictment under section 37 charged 
the commission of an overt act within the district, although 
the contemplated activities would take a wide range. Both 
conspiracies were directed against the munitions trade of 
the United States with France, Russia, England, and Japan, 
and defendants’ purpose was to prevent the shipment or 
transportation of munitions of war to such countries, either 
by destroying munition plants in the United States or de- 
stroying ships and railroads outside of the United States 
engaged in carrying munitions. Held that, as there was an 
identity of parties and of subject matter, and both con- 
spiracies were entered into in the same district, though de- 
fendants were indicted under the Sherman Law for their 
conspiracy against munition plants in the United States, 
the Indictments should be consolidated and tried together 
for convenience. U. 8 . v. Bop p, 237 F., 285. 8—706 
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•0. Which Alleges Facts Sufficient in Law to Sustain a ConYlotlon, 
and Furnishes Aooused Such Description of Charge as Will 
Enable Him to Make His Defense, Zs Sufficient— Under Rev. 
Stat., section 1025, which provides that no indictment shall be 
deemed Insufficient by reason of any defect or imperfection 
of form only, which shall not tend to the prejudice of the 
defendant, an indictment is sufficient which contains a suf- 
ficient accusation of crime, and alleges facts which are suf- 
ficient in law to sustain a conviction, and which furnish the 
accused with such description of the charge against him as 
will enable him to make his defense, and avail himself of 
his conviction or acquittal for protection against future pro- 
ceedings for the same offense. Knauer v. U. &, 287 F., 12. 

e-fi9i 

91. Same — For Conspiracy to Violate a Law, Heed Hot Set Out, With 

Particularity, Law to Be Violated. — In an indictment for con- 
spiracy to violate the laws of the United States, the con- 
spiracy itself is the gist of the offense, and the law to be 
violated need not be set out with the particularity required 
if its direct violation were charged. 15. 6—601 

92. Same — For Conspiracy, Heed Hot Aver That Defendants Wert 

Engaged in Interstate Commerce, Hor an Overt Act, Hor That 
It Was Successful. — An indictment for conspiracy in restraint 
of interstate trade or commerce, under the Sherman Law, 
need not aver that defendants were engaged in interstate 
commerce, nor the doing of an overt act, nor that the con- 
spiracy was successful. Ib. 6—602 

98. Same — Must Aver Particulars of Offense, When Definition of In- 
cludes Generic Terms. — When the definition of an offense, 
whether it be by common law or by statute, includes generic 
terms, it is not sufficient that an indictment charge the of- 
fense in the same generic terms, but it must aver the particu- 
lars. Ib. 6-606 

94 Combination of Manufacturers Making Hon-Competing Machin- 
ery Hot an Offense Under the Sherman Law. — The district 
court rightly held that the counts under review of the in- 
dictment against various persons for combining their busi- 
nesses of manufacturing patented machines for making dif- 
ferent parts of shoes, and not competing with each other, 
did not constitute an offense under the Sherman Law. V. 8. 
v. Winslow , 227 U. S., 217. 5—212 

95. Held Insufficient on Demurrer, as to Certain Defendants, Involves 
a Construction of the Indictment, Hot Eevlewable in Supreme 
Court at Instance of the Government. — A decision of a Fed- 
eral district court on demurrer, that the averments of an in- 
dictment charging violations of the Sherman Law were not 
sufficient to connect the individual defendants with the offense 
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charged, is a construction of the indictment and may not be 
reviewed in the Supreme Court at the instance of the Govern- 
ment U. S. v. Pacific d Arctic R. d N. Co. 9 57 L. Ed., 742. 

6 — 283 

98. Against Cement Trust, Held Sufficient.— An indictment alleged 
that various corporations or companies located in Northern 
and Southern California, Oregon, and Washington were man- 
ufacturing cement for the general trade and engaged in inter- 
state commerce ; that they were represented by certain officers 
and managers, who promoted and carried on the business; 
that such officers and managers knowingly, by concerted 
action, carried on the business of such concerns without com- 
petition as to the price of their cement, and by the same con- 
certed action prevented the Southern California company 
from selling or consigning cement for sale in Washington or 
Oregon, the Northern California companies from selling or 
consigning for sale in Washington, the Washington company 
from doing the same In Oregon or California, and the Oregon 
company as to Washington and California, and had prevented 
the Northern California and Oregon companies from selling 
in Oregon otherwise than upon arbitrary and non-competitive 
prices fixed and agreed upon In advance ; and that by reason 
thereof consumers had been compelled to pay arbitrary 
prices greatly in excess of the price at which they would 
have secured such cement, but for the combination. Held , 
that the Indictment was sufficient, as it would enable the de- 
fendants to prepare their defense and to defeat any subse- 
quent prosecution for the same offense, and enable the court 
to determine that a combination existed, that defendants 
were engaged therein, and that the restraint of trade was 
undue or unreasonable. U . 8. v. Cotocll , 24B F., 732. 6 — 1006 

97. Same — Allegations of, as to Venue, Held Sufficient. — The objec- 

tion that no venue was laid In the above described indictment, 
held without merit. 76. 6 — 1007 

98. Same — Alleging Parties Engaged in Combination Between Speci- 

fied Dates, Sufficiently Alleges Time of Offense. — An indictment 
for combining and engaging in a monopoly in restraint of 
Interstate commerce sufficiently alleges the time of the offense 
by alleging that the parties were engaged in the unlawful 
combination or contract between specified dates, as the offense 
is a continuing one and the parties are transgressing the 
statute while engaged in the operation of the design or in 
carrying it into effect. 7b. 8 — 1005 

99. Same— Bor Engaging in a Monopoly, Must Give Particulars.— 

An indictment for combining and engaging in a monopoly in 
restraint of interstate trade and commerce must give particu- 
lars, and not rely simply on the words of the statute. Ib. 

8-1006 
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INDIRECTLY. See Incidentally. 

INFRINGEMENT OF PATENTS. See Patents. 

INJUNCTIONS. 

1. Must Be Brought by the Government. — The Sherman Law does 

not authorize the bringing of injunction suits or suits in 
equity by any parties except the Qovernment Blindell v. 
Hagan, 54 F., 40. 1—106 

Case affirmed, 56 F., 696 (1 — 182). 

2. Same. — The intention of the Sherman Law was to limit direot 

proceedings in equity to prevent and restrain such viola- 
tions of that law as cause injury to the general pub- 
lic, or to all alike, merely from the suppression of com- 
petition in trade and commerce among the several States and 
with foreign nations, to those instituted in the name of the 
United States, under section 4 of the act, by district attor- 
neys of the United States, acting under the direction of the 
Attorney-General; thus securing the enforcement of the act, 
so far as such direct proceedings in equity are concerned, 
according to some uniform plan, operative throughout the 
entire country. Minnesota v. Northern Securities Co., 194 
U. S., 48. 2—533 

S. The right to bring suits for injunction under section 4 of the 
Sherman Law is limited to suits instituted on behalf of the 
Government. Oreer , Mills & Co. v. S toller, 77 F. f 1. 1 — 620 

[But see Section 16 of the Clayton Law.] 

4. Suits in Equity to Restrain Can Be Brought Only by the United 
States. — An agreement or combination in violation of the 
Sherman Law can not be declared null and void in equity 
at the suit of retail dealers engaged in purchasing and sell- 
ing the product of a company sought to be compelled to 
Join such combination, but having no contract with it for 
the purchase of such product. Such a result can only be 
accomplished at the suit of the United Stutes. Leonard v. 
Abner-Drury Brewing Co., 25 App. (D. C.) Cases, 161. 

3 — 14 

I. When Injunction Will Lie at the Suit of Party Injured. — But 
where such retail dealers show that they have established 
a profitable business in selling the product of the company 
go sought to be coerced, which is unwilling to advance the 
price of the product, but wishes to continue to sell to them 
at the lower price, but, intimidated by the threats of the 
association, such company is about to yield to its demands, 
and will do so unless restrained, in which event there will 
be an advance in prices, and such dealers may thereupon 
be allotted as customers to some other member of the trust 
against their will, and be unable to purchase the product 
they have been dealing in even at the advanced price, and 
their business will be so destroyed— an Injunction will lie at 
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their suit to prevent the doing or continuing of the wrongful 
acts, the remedy at law, If any, even under the statute giving 
threefold damages, being inadequate, and consequential dam- 
ages, such £s loss of trade and profits and failure of credit 
and business not being ordinarily recoverable at law. Ib. 

S — 16 

g. Combinations may be enjoined if the objects of the association 
are such as to violate the Sherman Law prohibiting com- 
binations in restraint of idterstate commerce, and combina- 
tions and conspiracies to monopolise interstate commerce. 
Monarch Tobacco Works v. American Tobacco Co., 165 F., 
779. 3 — 542 

7. Same — Bill by Stockholder. — A bill by a stockholder of a cor- 
poration, who Is also an officer and director, to enjoin the 
voting of stock by another corporation for the alleged pur- 
pose of changing the management in its own interest and 
creating an illegal monopoly to the detriment of the mi- 
nority stockholders, shows such a special interest in com- 
plainant as distinct from the public and such threatened 
irreparable injury to his rights as to justify the granting 
of a preliminary injunction. Bigelow v. Calumet d Hecla 
Mining Co., 155 F., 880. 3—310 

S. Preliminary Injunction— Grounds.— The bill of a stockholder 
and supporting affidavits held to make a showing which 
entitled him to a preliminary injunction to restrain defend- 
ant from voting stock to change the officers and manage- 
ment of the corporation pending a hearing on the merits. Ib. 

3—312 

9. Member Who Has Withdrawn from Combination Not Subject to 
Suit. — A member of a combination in restraint of interstate 
commerce, in violation of the Sherman Law, who has in 
good faith withdrawn from such combination, is not subject 
to a suit for injunction under section 4 of the act; nor, if 
such member is a corporation, is the fact that a minority 
part of its stock is owned by members of the combination 
sufficient to sustain such a suit, in the absence of proof that 
such ownership is employed to aid the combination. U . S. v. 
du Pont, etc., Co., 188 F., 129. 4—342 

10. Same — Minority Stockholders Not Subject to Suit. — A minority 

stockholder in a corporation, who is not an officer and takes 
no part in the management of its business, is not subject 
to a suit for injunction under the Sherman Law, because 
the corporation may be a party to a contract or combination 
to restrain or monopolize interstate commerce. Ib. 4 — 345 

11. Inducing Violation of Contracts — Sufficiency of Bill.— A bill by 

a manufacturer of proprietary medicines, sold only to 
wholesale and retail druggists having direct contracts with 
complainant, to enjoin defendant from inducing such cue- 



INJUNCTION, 


279 


Index— Digest. 

tomers to break such contracts by selling to defendant in 
violation of their terms, is sufficiently certain, although it 
does not specify the customers who have so been induced 
to violate their contracts, where it dhows that, before re- 
selling the medicine so procured, defendant removes the 
cartons, labels, and serial numbers from the bottles, so that 
they can not be traced to any particular customer. Dr . Miles 
Medical Co. v. Jaynes Drug Vo. t 140 F., 840. 3 — 106 

13. Same. — Such a bill states a cause of action for an injunction 
where the contracts sought to be protected are lawful. Ib . 

8—107 

13. For Simulation of Labels and Packages of Competitor. — Com- 

plainant and its predecessors in business from about 1880 
made and sold a brand of plug tobacco known as “ Schnapps/* 
and in 1894 commenced placing upon the plugs tin tags of 
rhomboid shape, and having a dark background with the 
word 44 Schnapps ** thereon in red letters slanting backward, 
which tag, as shown by the evidence, was novel and distinc- 
tive. During the following 12 years nearly 800,000,000 of 
such tags were used, and also several millions of advertise- 
ments, hangers, etc., were sent out having thereon pictures 
of such tag which came to be known throughout the South- 
ern States as the distinctive mark of the Schnapps brand. 
Many of the retail customers were unable to read, but 
identified complainant’s tobacco entirely by the tag, and the 
size and shape of the plug. Later defendant put upon the 
market a cheaper grade of tobacco in plugs of the same size 
and shape, and with tags thereon of the same size, shape, 
style, and color; the only difference being in the name which 
was 44 Traveller ” instead of 44 Schnapps,** which difference 
could not be distinguished at a short distance. The evidence 
showed that the simulation was intended to, and did in fact, 
deceive customers who intended to buy complainant's prod- 
uct. Held , that such simulation constituted unfair competi- 
tion and entitled complainant to an injunction. Reynolds 
Tobacco Co. v. Allen Bros. Tobacco Co., 151 F., 833. 3 — 154 

14. The fourth section of the Sherman Law invests the Govern- 

ment with full power and authority to bring a suit to set 
aside an agreement between competing railroads for the 
regulation of rates and to have an association founded for 
that purpose dissolved and its members enjoined from carry- 
ing out the terms of the agreement. U. 8. v. Trans-Missouri 
Ft. Assn., 166 U. S., 290. 1—648 

15. Jurisdiction of Circuit Courts. — The circuit courts have juris- 

diction under the Sherman Law, to issue injunctions to re- 
strain and punish violations of that act U. 8. v. Agler, 62 
F.. 824. 1 — 294 
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16. Same — Technical Defects in Bill— That a bill for such Injunc- 

tion contains no prayer for process, this being a mere tech- 
nical defect, although It renders the bill demurrable, does 
not affect the 1 jurisdiction of the court or render the Injunc- 
tion issued thereon void. lb. 1 — 297 

17. Same — Defendants Not Named in Bill, Nor Served with Sub- 

poena. — An injunction for such purpose becomes binding, as 
against one not named In the bill, and not served with sub- 
poena, when the injunction order is served on him as one of 
the unknown defendants referred to in the bill. Ib. 1 — 299 

18. Same — Proceedings to Punish Violation. — An information to 

punish violation of such an injunction order which falls to 
allege that the order was a lawful one, in the language of 
the statute, or that the person charged, not named In the 
order, was one of the unknown parties referred to therein, 
or that, either by his words or his acts, he was engaged in 
aiding the common object with other members of the alleged 
combination, lacks the necessary certainty, lb. 1 — 300 

19. Equity Jurisdiction — Power to Enjoin— Right to Jury. — The 

power given by section 4 of the Sherman Law, to circuit 
courts “to prevent and restrain violations “ of the act, Is 
not an invasion of the right of trial by jury, as the jurisdic- 
tion so given to equity will be deemed to be limited to such 
cases only as are of equitable cognizance. U. 8. v. Debs, 
64 F., 724. 1 — 323 

See also U. 8. v. Elliott , 64 F., 27 (1—311), and U . 8 . v. Agler, 
62 F., 824 (1—294). 

20. Obstruction of Mails — Jurisdiction of Circuit . Court. — The cir- 

cuit court has power to issue its process of injunction upon a 
complaint which clearly shows an existing obstruction of 
artificial highways for the passage of interstate commerce 
and the transmission of the mails, not only temporarily 
existing, but threatening to continue. In re Debs , 158 U. S., 
564. 1—565 

21. flame — Violation of Injunction— Contempt. — Such an injunction 

having been issued and served upon the defendants, the 
circuit court had authority to inquire whether its orders 
had been disobeyed, and when it found that they had been 
disobeyed, to proceed under Revised Statutes, section 725, 
and to enter the order of punishment complained of. Ib. 

1—597 

22. flame- Habeas Corpus. — The circuit court having full jurisdic- 

tion in the premises, its findings as to the act of disobedience 
are not open to review on habeas corpus in this or any other 
colrt. Ib. 1—598 

29. Xaforeement— Contempt.- The proceeding by injunction is of a 
civil character, and may be enforced by proceedings in con- 
tempt Ib. 1—597 
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84 . Such proceedings are not in execution of the criminal laws of 

the land. Ib. 1—597 

85 . Penalty for Contempt no Defense in Criminal Action. — The pen- 

alty for a violation of an injunction is Ho substitute for, and 
no defense to, a prosecution for any criminal offense com- 
mitted in the course of such violation. Ib. 1 — 597 

26. Obstruction of Bailroads. — An injunction will lie under section 

4 of the Sherman Law to restrain a combination whose 
professed object is to arrest the operation of the railroads 
whose lines extend from a great city into adjoining States 
until such roads accede to certain demands made upon them, 
whether such demands are in themselves reasonable or un- 
reasonable, just or unjust. Such a combination is an unlaw- 
ful conspiracy in restraint of trade and commerce among 
the States, within the meaning of section 4 of that act. 
U. S. v. EUiott , 62 F., 801. 1—262 

Demurrer overruled, 64 F., 27 (1 — 311). 

27. Same — Power of Congress to Authorize. — Section 4 of the Sher- 

man Law, which provides that the circuit courts of the 
United States have jurisdiction to restrain combinations and 
conspiracies to obstruct and destroy interstate commerce, 
before such objects are accomplished, is not void for want 
of power in Congress to authorize such proceedings. 17. 8. v. 
Elliott, 64 F., 27. 1—311 

28. Injunction Order — Persons Not Named in Bill. — Under section 5 

of the Sherman Law, an injunction order in an action to 
enjoin an illegal conspiracy against interstate commerce may 
provide that it shall be in force on defendants not named in 
the bill, but who are within the terms of the order, where it 
also provides that it is operative on all persons acting in 
concert with the designated conspirators, though not named 
in the writ, after the commission of some act by them in 
furtherance of the conspiracy, and service of the writ on 
them. Ib. 1—322 

89. Strike — Interference with Interstate Commerce. — Where an in- 
junction is asked against the interference with Interstate 
commerce by combinations of striking workmen, the fact 
that the strike is ended and labor resumed since the filing 
of the bill is no ground for refusing the Injunction. The 
invasion of rights, especially where the lawfulness of the 
invasion is not disclaimed, authorizes the injunction. U. 8 . 
v. Workingmen Amalg. Council , 54 F., 994. 1 — 110 

Case affirmed, 57 F., 85 (1 — 184). 

80. Injunction in Northern Securities Case no Invasion of States’ 
Bights to Create Corporations. — The enforcement of the pro- 
visions of the Sherman Law by a Federal court decree 
enjoining a corporation organized in pursuance of a com- 
bination of stockholders in two competing interstate rail- 
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way companies for the purpose of acquiring a controlling 
interest in the capital stock of such companies, from ex- 
ercising the power acquired by such corporation by virtue 
oi its acquisition of such stock, does not amount to an 
invasion by the Federal Government of the reserved rights 
of the States creating the several corporations. Northern 
l Securities Co. v. United States , 193 U. S. f 197 (48 L. ed., 
079). 2 — 342 

31 . Same. — A Federal court, by its decree in a suit instituted under 

the authority of section 4 of the Sherman Law, to prevent 
and restrain violations of the act, may properly enjoin 
a corporation organized in pursuance of a combination of 
stockholders of two competing interstate railway companies 
for the purpose of acquiring a controlling interest in the 
cnpital stock of such companies, from acquiring any fur- 
ther stock therein, from voting such stock as it then holds 
or may subsequently acquire, and from exercising any oon- 
trol over the railway companies by virtue of its holdings, 
and may restrain the railway companies from permitting 
or suffering any such action on the part of the stockholding 
corporation, and from paying any dividends on account of 
the stock held by it. 2 — 489 

32 . Allowance — Comparative Hardship or Inconvenience. — In an ap- 

plication for a preliminary injunction to prevent the North- 
ern Securities Company from parting with, disposing of, 
transferring, assigning, or distributing the stock of the 
Northern Pacific Railway Company, or any part thereof, by 
reason of the decision of the Supreme Court in the Northern 
Securities Company case (193 U. S„ 197), during the pend- 
ency of a suit to determine the rights of the Northern Pa- 
cific Company in regard to such return or distribution, Held, 
That the preliminary Injunction should issue, regard being 
had to the comparative hardship or convenience to the 
respective parties resulting from the awarding or denial of 
the injunction. Harriman v. Northern Securities Co., 132 
F., 464. 2—587 

Reversed by Circuit Court of Appeals, 134 F., 331 (2—619). 
Action of Circuit Court of Appeals affirmed by Supreme Court, 
197 U. S., 244 ( 2—669). 

33. Same.— Where, in a doubtful case, the denial of a preliminary 

injunction would, on the assumption that the complainant 
ultimately will prevail, result in greater detriment to him 
than would, on the contrary assumption, be sustained by the 
defendant, through its allowance, the injunction usually 
should be granted. Ib. 2—604 

3d. Same.— The balance of oonvenlenoe or hardship, ordinarily Is a 
factor of controlling Importance in cases of substantial doubt 
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existing at the time of granting or refusing the preliminary 
injunction, lb. 2 — 604 

35. Same.— Such doubt may relate either to the facts or to the law 

of the case, or to both. It may equally attach to, or widely 
vary in degree as between, the showing of the complainant 
and of the defendant, without necessarily being determina- 
tive of the propriety of allowing or denying the Injunction. 
Ib . 2-006 

36. Same — Preservation of Fund. — Where the sole object for which 

an injunction is sought Is the preservation of a fund In 
controversy, or the maintenance of the status quo, until the 
question of right between the parties can be decided on final 
hearing the injunction properly may be allowed, although 
there may be serious doubt of the ultimate success of the 
complainant. Ib. 2—605 

37. Same. — While the consideration that an appeal does not lie 

from an interlocutory decree denying a preliminary injunc- 
tion is entitled to no weight where, on the application, it 
clearly appears that the complainant can not prevail on the 
final hearing, it is often of controlling importance where, on 
such application, there is room for reasonable doubt as to 
the ultimate result. Ib. 2 — 617 

38. Preliminary Injunctions — Where Material Allegations Are De- 

nied. — Where the material allegations of a bill filed by the 
United States against various coal companies, under the 
Sherman Law, to enjoin their combination in restraint of 
trade, are denied by defendants’ affidavits, a preliminary In- 
junction will not be granted, as plaintiff gives no indemnifying 
bond In case the Injunction should be dissolved. U. S . v. 
Jellico Mtn. Coke & Coal Co ., 43 F. f 898. I — 1 

39. Injunction Pendente Lite — Evidence. — Evidence that, by reason 

of the action of a combination of persons, the crew left com- 
plainants’ ship as she was ubout to sail, and that another 
crew could not be procured for nine days, and then only with 
the assistance of the police authorities and the protection of 
a restraining order, while other vessels in the vicinity had 
no difficulty in getting crews, is sufficient to authorize the 
court to enjoin interference with the business of the com- 
plainants by such combination pendente lite. 64 F., 40, 
affirmed. Blindell v. Hagan , 56 F., 696. 1 — 188 

40 . Kestraining Orders— May Issue Without Notice. — Under section 

4 of the Sherman Law, a restraining order may be Issued 
without notice, under the circumstances sanctioned by the 
established usages of equity practice in other cases. U. 8. 
v. Coal Dealer a’ Assn, of Cal., 86 F., 252. 1—749 

41 Preliminary Injunetions — Beview. — Where the opinion of a cir- 
cuit court in granting a preliminary injunction shows that 
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the Judge regarded as of controlling Importance the fact 
that an order denying the injunction would not be review- 
able by appeal, the rule that the appellate court will not in- 
terfere with the exercise of the discretionary power of the 
court of first instance unless there is strong reason for it 
does not apply, and the question of the right to the injunc- 
tion will be determined on the merits. Northern Securities 
Co. v. Harriman , 134 F., 331. 2 — 618 

Reversing 132 F., 464 (2—587). 

42. Same — Should Not Be Enjoined from Distributing Assets. — De- 
fendant corporation having been adjudged an illegal com- 
bination in restraint of interstate commerce, and enjoined 
from voting or receiving dividends on certain railroad stock 
which it owned, but permitted to transfer the same to its 
stockholders, a plan adopted by its directors and stock- 
holders to distribute the same pro rata among all its stock- 
holders was equitable, and its execution should not be en- 
joined. Ib. 2 — 627 

49. Same— Dissent. — It Is a proper exercise of discretion for a 
court to grant a preliminary injunction where the bill and 
evidence present a prlina facie case and raise important and 
doubtful questions of law and fact, and, unless the Injunc- 
tion is granted to preserve the status quo until the hearing, 
the suit would be ineffective; and an order for an Injunction, 
granted on such grounds after the court has given due con- 
sideration to the balance of inconvenience and injury which 
may result to one party or the other, should not be reversed 
by an appellate court before the case has been finally heard 
and determined by the court below on full proofs. Per 
Gray, circuit Judge, dissenting. Ib. 2 — 631 

44. Review of Order Granting Temporary Injunction. — The Circuit 

Court of Appeals will not reverse an interlocutory order 
granting or continuing a temporary injunction unless it is 
clearly shown that the same was improvidently granted and 
is hurtful to the appellant. Workingmen's Amalg . Council 
v. V . S. t 57 F., 85. 1—184 

45. On Motion for Preliminary, Only Necessary to Show Cause of 

Aotion Exists, and That Irreparable Injury Will Pollow 
Unless Protected. — On motion for a preliminary injunction it 
is only necessary to show that a cause of action exists and 
that irreparable injury will be done complainants unless 
they are protected. Irving v. Joint Council of Carpenters , 
etc ., 180 F., 900. 5—383 

42. Same — On Bill to Enjoin, Injunction Is Properly Continued Pend- 
ing the Action. — On a bill to enjoin interference with an em- 
ployer, an injunction is properly continued pending the action, 
restraining individual defendants from calling out employees 
in other trades who have no grievances against their em- 
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ployers, and from notifying owners, builders, and architects 
and others that they are likely to have their operations sus- 
pended If they use complainant’s products, J6. 8 — 385 

47. Violation of, Not Exousable Because of lack of Intent to Do 

So, or Because of Ignorance of Its Terms. — Violations of an In- 
junction decree were not excusable because those violating 
it did not intend to violate it or were ignorant of the mean- 
ing of its terms. U. 8 . v. Southern Wholesale Grocers’ Ass’n, 
207 F., 444. 8 — 326 

48. Kay Be Granted Bestraining Members of Labor Union from Using 

Violence and Coercion in Inducing Employees to Join the 
Union and to Strike. — An injunction may be properly granted 
restraining members of a trade-union from using violence, 
intimidation, and coercion to induce employees to Join the 
union and to strike, but they may not be lawfully restrained 
from using persuasion and other peaceable methods to that 
end, or from aiding employees by furnishing them money 
from a relief fund. Bittner v. West Va.-Pittsburgh Coal Co., 
214 F.? 716. 8 — 636 

49. Courts Can Enjoin Agreement to Act in Concert on Publication 

of Signal Words " Unfair ” and “ We Don’t Patronize.” — An 
agreement to act in concert on publication of a signal makes 
the words used as the signal amount to verbal acts, and, when 
the facts justify it, the court having jurisdiction can enjoin 
the use of the words in such connection; and so held as to 
words 11 unfair ” and “ we don’t patronize ” as used in this 
case for the purpose of continuing a boycott. Qompers v. 
Bucks Stove & Range Co., 221 U. S., 439. 4—780 

80. Will Be Granted an Employer, Where Members of a Labor Union, 
On a Strike, Used Violence in Interfering with Complainant’s 
Business and Access to Its Ships. — Section 20 of the Cluyton 
Law declares that no restraining order or injunction shall be 
granted in any case between an employer and employees, or 
between persons employed and persons seeking employment, 
Involving or growing out of a dispute concerning the terms or 
conditions of employment, unless necessary to prevent irrep- 
arable injury to property or property rights, and that no such 
restraining order shall prohibit any person or persons, 
whether singly or in concert, from terminating any employ- 
ment, or from ceasing to perform any work or labor, or from 
recommending, advising, or persuading others by peaceable 
means to do so. Employees of complainant, a ship company, 
engaged as a common carrier, which also carried the mails, 
struck, and defendants, composing the union of which they 
were members, picketed the wharves of complainant and in- 
timidated other laborers from accepting complainant’s offers 
of employment. Defendants threw rocks on the wharves, 
and in other ways interfered by violence with complainant's 
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business and access to its ships. Interstate commerce act of 
February 4, 1887, section 8 (24 Stat, 380), and section 10, as 
amended by the act of March 2, 1889, section 2 (25 Stat., 
875), respectively declare that every common carrier subject 
to the provisions of the act shall afford reasonable facilities 
for the exchange of traffic between their respective lines and 
for the receiving, forwarding, and delivering of passengers 
and property to and from their several lines, and that any 
common carrier which shall willfully omit to do any act or 
thing required to be done shall be guilty of a misdemeanor. 
Held , that, though defendants were authorized under the 
statute to persuade third persons to decline complainants’ 
offers of employment and to refuse to deliver goods to com- 
plainant or to patronize it, their interference with com- 
plainant's transportation business by violence was unlawful 
and will be enjoined, as It would not only expose complain- 
ant to loss, but to prosecution for violations of law. Alaska 
’ 8 . C. Co. v. Inter. Longshoremen's Ass'n, 236 F., 971. 6 — 683 

51. Restraining Interference by Pickets with Operation of Telephone 
Company, Held Sufficient under Clayton Law. — An injunction 
issued in a suit by the subscribers of a telephone company 
whose employees were on a strike, to compel the company to 
perform its contracts, which restrained all persons from 
doing any act which may interfere in any respect with the 
performance of those duties, is, in view of the fact that the 
interests of the public are paramount to the interests of the 
strikers or the employers, as definite as it could be made and 
be effective, and complies with Clayton Law, section 19, pro- 
viding that, in any case between employers and employees, 
an injunction should specify in reasonable detail the things 
enjoined, conceding that that section applied to such a suit. 
Stephens v. Ohio State Tel. Co., 240 Fed. 776. 6 — 9 4 4 

68. Will Be Granted to Restrain Practice of Refusing to Carry Cargo 
for a Shipper, While Having Unengaged Cargo Space. — Where 
there was evidence, in proceedings by the United States 
to dissolve a combination of ocean carriers under the Sher- 
man Law, that one of the members of the combination had 
refused to carry a cargo for a certain shipper when there 
was unengaged space on its vessels, an injunction will be 
Issued against the combination and its members to prohibit 
such practice in the future. V. 8 . v. Prince Line , Ltd., 220 
F., 234. 5-682 

58. Same — Will Not Be Granted Where There Was No Evidenoe That 
a Provision for “ Fighting Ships ” Had Been Used. — Where a 
conference agreement between ocean carriers contained a 
provision for "fighting ships," but there was no evidence 
that one had ever been used, no injunction will be granted 
against that practice. /6. 5—684 
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04. Majority Stockholders of a Railroad Held Not Entitled to Pre- 
liminary Injunction to Restrain Consolidation, Where for 
Tears, Through Stock Ownership, They Were Under One Man- 
agement and Control. — Minority stockholders of a railroad 
company, Held not entitled to a preliminary Injunction to 
restrain its consolidation with another company on the al- 
leged ground that it would be Illegal as in restraint of com- 
petition and in violation of the Sherman Law, where, through 
ownership of a majority of the stock of one company by 
the other, they were, and had been for a number of years, 
as completely under one management and control as though 
consolidated, and during all such time the United States had 
acquiesced therein. DeKoven v. L. 8. d M. S. Ry . Co., 216 
F., 958. 6 — 475 

55. Will Be Granted Minority Stockholders of a Railroad, Enjoining 

a Dissolving of Contract Rights by Means of a Consolidation. — 
Where, under existing leases and contracts, the dividends 
or annual returns on stock of the H. Company, a majority 
of which was owned by the C. Company, which was oper- 
ating the H. Company’s railroad under a lease, must be paid 
before the C. Company’s stockholders could obtain anything, 
and, if this was not done, the system by which the C. Com- 
pany obtained access to its terminal station in New York 
City would be disastrously affected, and the H. Company’s 
shares were worth, by reason of such guaranty, many times 
what the shares of the C. Company were worth, the minority 
shareholders of the II. Compuny were entitled to enjoin the 
C. Company from dissolving such rights by a consolidation. 
Boyd v. N. Y. d H. R. Co., 220 F., 381. 5—521 

56. Same — The Granting of Preliminary Injunction Within the Dis- 

cretion of Court. — The granting of a preliminary Injunction is 
discretionary with the court; the discretion to be exercised 
according to the circumstances of each case and the com- 
parative injury that may result to the Interested parties from 
its granting or denial. DeKoven v. L. 8. d M. 8 . Ry. Co., 216 
F. f 959. 5—477 

57. Court Will Not Enjoin Minor Combinations in Suit to Enjoin 

General Combination. — Injunctive relief against minor com- 
binations between some only of the defendants, and not In fur- 
therance of the general scheme attacked as constituting a re- 
straint of interstate commerce forbidden by the Sherman 
Law, can not be granted without condemning the bill for mul- 
tifariousness and misjoinder of parties and of causes of suit 
U. 8, v. Reading Co. t 57 L. Ed., 243. 4—738 

08. Will Not Be Granted a Private Person to Restrain Continuanee 
of Conspiracy in Violation of the Sherman Law.— A private 
person can not obtain an injunction restraining tbe continu- 
ance of an alleged conspiracy or combination in restraint of 
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Interstate commerce under the Sherman Law, the Injunctive 
remedy covered by such act being available to the Govern- 
ment only, and the individual being only authorized to sue 
for and recover threefold damages, Mitchell v, Hitchman 
Coal d Coke Co ., 214 F. t 714. 5— U31 

[But 8cc section 10 of the Clayton Law.] 

59. Private Party Can Not Maintain Suit for, Under Sherman Law. — 

A private party can not maintain a suit for an injunction 
under section 4 of the Sherman Law. Paine Lumber Co . v. 
Neal, 244 U. S., 471. 9—963 

60. Private Parties Can Obtain, Under Section 16 of the Clayton Law, 

Against Threatened Loss. — While, under section 16 of the Clay- 
ton Law, private parties can obtain an injunction against 
threatened loss, that act, In terms, goes no further. Plait - 
mann v. Welsbach Street JAghting Co,, 240 U. S., 29. 5 — 431 

INSTRUCTIONS TO JURY. 

1. Members of Labor Union Paying Their Dues and Continuing to 
Delegate Authority to Their Officers to Commit Unlawful Acts 
are Liable. — In an action against members of a trade union 
for conspiracy in aiding an effort to compel plaintiff to union- 
ize his factory, the court charged that mere membership In a 
labor union and payment of duos did not amount necessarily 
to counseling, advising, aiding, or abetting in a conspiracy of 
the officers and members to destroy plaintiff’s business, but 
that if the members paid their dues and continued to delegate 
authority to their officers and agents to commit unlawful acts 
which constituted an interference with plaintiff’s interstate 
trade and commerce, under such circumstances as lead you to 
believe they knew or “ ought to have known,” and that such 
officers and agents were in that matter warranted In the be- 
lief, that they were acting within their delegated authority, 
then such members and no others were liable. Held , that 
the words “ought to have known,” in connection in which 
they were used, were intended to mean only that the Jury 
must be justified in drawing the' conclusion that the defend- 
ants must have known of the existence of the conspiracy, and 
so construed did not render the instruction objectionable as' 
misleading. Lawlor v. Loewe, 209 F., 727. 6—408 

8. Same — Plaintiff May Recover Only for Acts Done Before Suit 
Brought, Including Damages Resulting Therefrom After Suit 
Brought, Held Proper. — In an action for conspiracy in re- 1 
straint of interstate commerce in violation of the Sherman 
Law, an instruction that the only acts for which plaintiff 
may recover are such as are alleged in the complaint and as 
were done by defendants or their agents before suit brought, 
and that plaintiffs were entitled to recover all damages which 
are the proximate and natural result of such acts, Includ- 
ing such damages as may have continued or resulted there- 



INSTRUCTIONS TO JURY. 


289 


Index-— Digest 

from after salt was commenced, but that no recovery could 
be had for acts constituting a continuance of the conspiracy 
after suit brought, was proper. Ib. 5—410 

8. members of Labor Unions Who Paid Their Dues and Continued to 
Delegate Authority to Their Officers Jointly Liable with Such 
Officers for Damages Sustained by Their Aots. — In this case, 
held that the trial court properly Instructed the Jury to the 
effect that defendants, members of labor unions who paid 
their dues and continued to delegate authority to their officers 
to unlawfully interfere with the Interstate commerce of 
other parties, are Jointly liable with such officers for the 
damages sustained by their acts. Lauolor v. Loetoe , 235 U. S., 
534. 5—423 

4. On a Trial for Conspiracy Defendants Were Entitled to Specific 

Instructions Concerning Competitors Who Ceased to Exist Be- 
fore Three- Year Period of Limitation.— On a trial under an 
indictment charging a conspiracy extending over a great 
many years against competitors of the N. Company, and di- 
rected against the various competitors of such company as 
they came Into existence, though the court charged that de- 
fendants could not be found guilty unless they had conspired 
within three years prior to the indictment, defendants were 
entitled to specific instructions that they could not be found 
guilty for conspiring against competitors who ceased to exist 
before the period of limitations. Patter eon v. 17. S., 222 F., 
649. 5—135 

5. Same — Error to Submit to Jury the Question Whether Conspiracy 

Included Means of Which There Was No Proof. — On a trial 
for conspiring in restraint of the interstate trade of competi- 
tors of a company by the use of various means specified in 
the Indictment, it was reversible error to submit to the jury 
the question whether the conspiracy included means of which 
there was no evidence. Ib. 5 — 135 

g, Same — Instruction Requested, That It Was Not Unlawful for 
Agents to Try to Sell Registers to Owners of Competing Regis- 
ters in Exchange at Any Price Satisfactory, Needed Qualifica- 
tion and Was Properly Refused. — It was unlawful for the 
officers and agents of the N. Company, engaged in manufac- 
turing and selling cash registers, to sell or offer to sell and 
try to sell the N. Company’s cash registers to persons who 
had bought and owned competing cash registers, if this 
Involved the purchaser breaking his contract with the com- 
petitor in any particular, or was done for the purpose of 
driving the competitor from the field; and on a trial for 
conspiring in restraint of the interstate trade of competitors, 
an instruction that it was not unlawful for such officers and 
agents to sell or offer and try to sell cash registers to per- 
S5S25*— 16 IS 
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sons who owned competing registers in exchange at such 
price as was satisfactory to the parties needed qualification, 
and was properly refused, lb. 5 — 137 

7. On a Trial for Conspiracy a Requested Instruction That It Was 
Not Unlawful to Require Agents to Report Names of Pur- 
chasers of Competing Cash Registers, Was Too Broad and 
Properly Refused. — Whether it was unlawful for the officers 
and agents of the N. Company, engaged in manufacturing 
and selling cash registers, to require agents of that company 
to report the names of persons who had purchased cash reg- 
isters from competitors, or to secure samples of machines 
put on the market from competitors, depending on the man- 
ner in which the information or samples were obtained or 
secured; and on a trial for conspiring In restraint of the 
interstate trade and commerce of competitors of the N. Com- 
pany, on instruction that it was not unlawful to so require 
was too broad, and was properly refused. Ib. 5 — 137 

& Refusal to Give — When Exception to, Insufficient to Call for Re- 
view of Ruling. — Where the court, in response to a party’s 
requested instructions, stated that it had touched on every 
one of the requests, and did not charge them in the language 
requested, but counsel might take an exception that it did 
not specifically charge in the precise language requested, and 
the party only excepted to that portion of the charge which 
refused to give the requested instructions, except as charged, 
did not call the trial court’s attention to what was objected 
to, and was insufficient to call for a review of the ruling. 
Buckeye Powder Co. v. DuPont Powder Co ., 223 F., 887. 

4—605 

9. Same — Where One of Series of Requested Instructions Is Errone- 
ous, Not Error to Refuse Series.— It is not error to refuse a 
series of requested instructions, where one of the instruc- 
tions is erroneous. Ib. 4—606 

10. Same— Certain Instructions Given, Not Objectionable. — In an ac- 
tion for damages under section 7 of the Sherman Law, for 
violations of sections 1 and 2 of the law, instructions which 
state that a defendant at the time of the organization of 
plaintiff company, and during the time plaintiff carried on 
its business, was acting In violation of the Sherman Law, 
as attempting to monopolize trade, but that the status of 
defendant did not make it liable to plaintiff, and plaintiff, to 
recover, must show that defendant used its power In the 
trade oppressively, at least generally, and thereby ob- 
structed the free flow of commerce, and that, if plaintiff was 
sufficiently capitalized to carry on a struggle under normal 
conditions, it was immaterial whether it was or was not 
sufficiently capitalized to meet a competition forced on It by 
unlawful means, were not objectionable as equivalent to 
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charging that after a monopoly had obtained a foothold, 
competitors entered the field at their peril. Ib. 4—606 
11. Instructing Jury to Consider All Means Used, Without Calling 
Attention to Abandoned Charges, ete., Error.— Instructing the 
jury to consider all the means charged In an indictment for 
conspiring, contrary to the Sherman Law, to restrain or 
monopolize interstate or foreign commerce, and to find a 
verdict of guilty on any one of them, without calling the 
jury's attention in this connection to the fact that some of 
the charges had been abandoned, is reversible error, espe- 
cially where one of the means alleged, taken by itself, shows 
only cheating, and could not warrant a finding of the con- 
spiracy with which the defendants were charged. Nash v. 
V. 8., 57 L. Ed., 1232. 5—240 

INTENT. 

1. Where Acts Charged Are Necessarily in Restraint of Trade, De- 
fendants Are Presumed to Have Intended Such Consequences. — 
If an indictment under the Sherman Law charges acts on 
the part of defendants which are in fact and necessarily in 
restraint of interstate trade and commerce, or effect a monop- 
oly of some part of such commerce, by wrongfully injuring 
or destroying the business of competitors, defendants are 
presumed to have intended such consequences, and to have 
known that their acts were In violation of the statute. U. 8. 
v. Patterson et al., 201 F., 715. 5—28 

8. Extent of Control Over Commodity, May Be Evidence of, to Sup- 
press Competition. — Whether a particular act or agreement Is 
reasonable and normal or unreasonable may in doubtful 
cases turn upon intent, and the extent of control obtained 
over the output of a commodity may afford evidence of the 
intent to suppress competition. V. 8 . v. Reading Co ^ 226 
U. S., 37a 4 — 185 

8. Same — Is of No Consequenoe, Where No Doubt of Necessary Re- 
sult of Aot.— Where there is no doubt that the necessary re- 
sult of an act is to materially restrain trade between the 
States, intent is of no consequence. Ib, 4—736 

4, When Neoessary to Establish a Monopoly in Pact — Though no 
Intent is necessary to establish a monopoly in fact, created 
by the purchase of a competitor’s business, there can be no 
finding of an attempt to monopolize without proof of intent 
TJ, 8. v. Quaker Oats Co., 232 F., 500. 6—432 

i. May Convert Acts of Competition Into a Conspiracy. — An un- 
lawful Intent may be sufficient to convert what, on their face, 
might be no more than ordinary acts of competition, or the 
small dishonesties of trade, into a conspiracy forbidden by the 
Sherman Law, enacted to prevent combinations in restraint 
of interstate or foreign commerce, or the monopolisation or 
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Intent to monopolize any part thereof. Nash v. TJ. S. t 57 L. 
Ed., 1232. 5 — 239 

INTERSTATE COMMERCE. 

1. Commerce Defined. — The word 44 commerce,” as used in the Sher- 

man Law, and in the Constitution of the United States, has 
a broader meaning than the word 44 trade.” Commerce 
among the States consists of Intercourse and traffic between 
their citizens, and includes the transportation of persons 
and property, as well as the purchase, sale, and exchange 
of commodities. U. 8. v. Cassidy , 67 F., 698. 1—452 

8. Scope of Sherman Law. — While the primary object of the statute 
was doubtless to prevent the destruction of legitimate and 
healthy competition in interstate commerce, by the engrossing 
and monopolizing of the markets for commodities, yet its 
provisions are broad enough to reach a combination or con- 
spiracy that will interrupt the transportation of such com- 
modities and persons from one State to another. U. 8. y. 
Workingmen's Amalgamated Council , 54 F., 995, cited. 76. 

1—459 

3 . Pullman oars in use upon railroads are instrumentalities of 

* 44 commerce.” U. S. v. Debs , 64 F., 763, cited. 75. 1—459 

4 . Commerce — Definition. — Commerce Is the sale or exohange of 

commodities, but that which the law looks upon as the body 
of commerce is not restricted to specific acts of sale or ex- 
change. It includes the intercourse — all the initiatory and 
Intervening acts, instrumentalities, and dealings — that di- 
rectly bring about the sale or exchange. U. 8 l v. Swift A 
Co., 122 F., 529. 2—237 

8. Interstate Commerce Includes Purchase, Sale, and Exchange of 
Commodities. — Interstate commerce consists of Intercourse 
and traffic between the citizens or inhabitants of different 
States, and Includes not only the transportation of persons 
and property and the navigation of public waters for that 
purpose, but also the purchase, sale, and exchange of com- 
modities. Addyston Pipe and Steel Co. v. United States , 175 
U. S„ 211. 1—1009 

2, Same— What Constitutes a Violation of the Statute. — Any agree- 

ment or combination which directly operates, not alone upon 
the manufacture, but upon the sale, transportation, and deliv- 
ery of an article of Interstate commerce, by preventing or 
restricting its sale, thereby regulates Interstate commerce 
to that extent, and thus trenches upon the power of the na- 
tional legislature, and violates the Sherman Law. 76. 

1—1030 

7. Interstate Commerce Defined.— 44 Interstate commerce” compre- 
hends Intercourse for the purposes of trade in any and all 
of its forms, including transportation, purchase, sale, and 
exchange of commodities between the citizens of different 
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States; and if any commercial transaction reaches an entirety 
in two or more States, and if the parties dealing with refer- 
ence to that transaction deal from different States, then the 
whole transaction is a part of the interstate commerce of 
the United States, and subject to regulation by Congress un- 
der the Constitution. In re charge to Grand Jury , 151 F., 
838. 3 — 182 

8 . What Coaititutes Interstate Commerce. — A corporation engaged 
in the manufacture and sale of tobacco in its various forms, 
which purchases its raw materials and supplies in different 
States and in foreign countries, and ships them by means 
of common carriers into other States for manufacture, and 
its products from one State into another between its differ- 
ent factories and agencies, and sells the same by means of 
agencies and salesmen throughout the United States and in 
the markets of the world, Is engaged in 44 Interstate com- 
merce,” and it is immaterial that it distributes Its products 
by means of common carriers or that the title technically 
passes on delivery to such carriers. U . S. v. American To - 
bacco Co., 164 U. S., 705. 3—434 

3. What Constitutes Interstate Commerce. — A manufacturing com- 
pany which makes its product in one State and stores it in 
ware-rooms in other States, where it is sold, the trade ex- 
tending over several States, is engaged in interstate com- 
merce. U. 8. v. Standard Sanitary Mfg. Co., 191 F., 193. 

4 — 425 

10. Beef Trust — Combination to Monopolize Interstate Commeroe In 

Fresh Meats. — Interstate commerce Is unlawfully restrained, 
in violation of the Sherman Law, by a combination of in- 
dependent meat dealers, in aid of an attempt to monopolize 
commerce in fresh meat among the States, to bid up prices 
for live stock for a few days at a time, in order to induce 
cattlemen in other States to make large shipments to the 
stockyards, or by a combination for the same purpose td*flx 
the selling price of fresh meat, and to that end to restrict 
shipments, when necessary, to establish a uniform rule of 
credit to dealers and to keep a black list, or by a combina- 
tion in aid of such purpose to make uniform and improper 
charges for cartage for the delivery of meat sold to be 
shipped to dealers and consumers in the several States. 
Swift d Co. v. United States, 196 U. S., 375. 2—643 

11. The effect upon Interstate commerce of a combination of a 

dominant portion of the dealers in fresh meat throughout 
the United States not to bid against, or only in conjunction 
with, each other In order to regulate prices in and induce 
shipments to the live-stock markets in other States, to 
restrict shipments, etc., with intent to monopolize commerce 
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among the States, Is direct and not accidental or secondary 
as in 17. S. v. E. C. Knight Co., X56 U. S., 1. Swift d Co. v. 
United States, 196 U. S., 875. 8-641 

18. When cattle are sent for sale from a place in one State, with 
the expectation they will end their transit, after purchase, 
in another State, and when in effect they do so, with only 
the interruption necessary to find a purchaser at the stock- 
yards, and when this is a constantly recurring course, it 
constitutes interstate commerce and the purchase of the 
cattle is an incident of such commerce. Ib. 8 — 665 

18. Although the jurisdiction of Congress over commerce among 
the States is full and complete, it is not questioned that it 
has none over that which is wholly within a State, and 
therefore none over combinations or agreements so far as 
they relate to a restraint of such trade or commerce; nor 
does it acquire any jurisdiction over that part of a com- 
bination or agreement which relates to commerce wholly 
within a State by reason of the fact that the combination 
also covers and regulates commerce which is interstate. 
Addyston Pipe and Steel Co v. U . S., 175 U. S., 211. 1 — 1009 

14. Kansas City Live Stock Association— Engaged in Interstate 

Commerce.— Where the shipments of live stock from growers, 
dealers, and traders in various States and Territories to the 
defendants, the Kansas City Live Stock Association, was 
solicited by the latter chiefly through personal solicitation 
of traveling agents, and through advertisements, the course 
of business involving frequent loans to shippers in other 
States, secured by chattel mortgages on herds, and frequent 
drafts drawn by shippers on the defendants, and discounted 
at their local banks in other States on the strength of bills 
of shipment attached thereto, shipments being made to Kan- 
sas City, and the loans or drafts paid from proceeds of sale, 
and the balance remitted to the shippers, and sales at Kan- 
sas City were made for shipment to markets in other States, 
as well as for slaughter at packing houses near by, the traffic 
being of immense proportions, and defendants active pro- 
moters, and frequently interested parties, gathered in for 
sale and slaughter millions of cattle, sheep, and hogs; and 
their rules and regulations covered the entire business, and 
extended over the whole field of operation, held , that de- 
fendants were engaged in commerce between the States, and 
were subject to the provisions of the Sherman Law. U . S. 
v. Hopkins, 82 F., 529. 1—725 

Reversed, 171 U. S., 578 (1—941). 

15, Same.- Live stock shipped from various States to the yards of a 

stock-yards association in another State, by the solicitation 
and procurement of the members thereof, to be there sold 
or to be reshipped to other States, if the market should be 
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unsatisfactory, does not oease to be a subject of interstate 
commerce as soon as it reaches such yards and is there un- 
loaded, nor until it has been further acted upon so as to 
become mingled with the mass of property in the State. Ib, 

1—741 

18. Same.— The fact that the place of business of an association is 
located upon both sides of the line dividing two States is 
in itself of no material Importance in determining whether 
the business transacted by it is commerce between the States, 
/ft. 1—736 

17. Foreign Commerce — Regulation of by Congress. — The transpor- 

tation of passengers between this country and Europe forms 
a part of the commerce of the United States with foreign 
nations; and Congress has power to prohibit all contracts, 
combinations, and conspiracies in restraint of such purt of 
such commerce. U. S. v. Hamburg- American Line , 200 F. t 
806. 4—894 

18. Same — Restraint by Citizens of Foreign Countries. — Citizeus of 

foreign countries are not free to restrain or monopolize the 
foreign commerce of this country by entering into a com- 
bination abroad, nor by employing foreign vessels to effect 
their purpose, lb. 4 — 895 

19. Same. — The business of buying and selling live stock at stock 

yards in a city by members of a stock exchange as commis- 
sion merchants is not interstate commerce, although most 
of the purchases and sales are of live stock sent from other 
States, and the members of the stock exchange are em- 
ployed to sell by letter from the owners of the stock in 
other States, and send agents to other States to solicit busi- 
ness, and advance money to the cattle owners, and pay their 
drafts, and aid them in making the cattle fit for market. 
Hoplcins v. United States , 171 U. S., 578. 1—941 

Reversing, 82 F., 578 (1—725). 

20. Same.— The fact that a State line runs through stock yards, 

and that sales may be made of a lot of stock in the yards 
which may be partly in one State and partly in another, 
has no effect to make the business of selling stock Interstate 
commerce. Hopkins v. United States , 171 U. S., 578. 1—941 

21. Same. — A by-law of the Kansas City Live Stock Exchange, 

which regulates the commissions to be charged by members 
of that association for selling live stock is not in restraint 
of interstate commerce, or a violation of the Sherman Law, 
to protect commerce from unlawful restraints. Ib . 1—952 

22. Same. — A commission agent who sells cattle at their plaoe of 

destination, which are sent from another State to be sold, 
is not engaged in interstate commerce ; nor is his agreement 
with others in the same business, as to the commissions to 
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be charged for such sales, void as a contract In restraint 
of that commerce. Ib. 1—054 

23. Same. — In order to come within the provisions of the Statute, 

the direct effect of an agreement or combination must be in 
restraint of trade or commerce among the several States 
or with foreign nations. Ib. 1 — 954 

24. Same. — Restrictions on sending prepaid telegrams or telephone 

messages, made by a by-law of a live-stock exchange, when 
these restrictions are merely for the regulation of the busi- 
ness of the members, and do not affect the business of the 
telegraph company, are not void as regulations of interstate 
commerce. Ib. 1 — 961 

25. Same.— The business of agents in soliciting consignments of 

cattle to commission merchants in another State for sale is 
not interstate commerce, and a by-law of a stock exchange 
restricting the number of solicitors to three does not re- 
strain that commerce or violate the act of Congress. Ib. 

1—063 

26. Same.— A combination of commission merchants at stock yards, 

by which they refuse to do business with those who are not 
members of their association, even if it is illegal, is not sub- 
ject to the Sherman Law, to protect trade and commerce, 
since their business is not interstate commerce. Ib. 

1—066 

27. Commerce Between Two Points in Same State — Vessels Passing 

Over Soil of Adjoining States. — Where a contract relates to 
commerce between points within a State, both on a bound- 
ary river, it will not be construed as falling within the pro- 
hibitions of the Sherman Law because the vessels affected 
by the contract sail over soil belonging to the other State 
while passing between the interstate points. Cincinnati , 
etc., Packet Co. v. Bay, 200 U. S., 181. 2 — 872 

28. 8ame. — Even if there is some interference with interstate com- 

merce, a contract is not necessarily void under the Sherman 
Law if such interference Is insignificant and merely inci- 
dental and not the dominant purpose; the contract will be 
construed as a domestic contract and its validity determined 
by the local law. Ib. 2 — 872 

29. Same.— A contract for sale of vessels, even if they are engaged 

in interstate commerce, is not necessarily void beeause the 
vendors agree, as is ordinary in case of sale of a business 
and its good will, to withdraw from business for a specified 
period. Ib. 2 — 873 

80. What Aots Are Not in Restraint— The action of the members of 
a labor union in attempting to compel a hat manufacturer 
to unionize his factory by leaving his employment and pre- 
venting others from taking employment therein, and also, 
with the assistance of the members of affiliated organiza- 
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tions, by declaring a boycott upon his goods In other States 
into which such goods have been shipped for sale at retail, 
does not have such relation to interstate commerce as to 
constitute a combination or conspiracy in restraint of such 
commerce in violation of the Sherman Law. Loewe v. Law- 
lor , 148 F. t 925. 3—43 

Reversed by Supreme Court (208 U. S., 274), 8—324 

41. Source of Power to Regulate. — The power of Congress to legis- 
late on the subject of contracts and combinations in restraint 
of trade is derived from its constitutional power to regulate 
Interstate and foreign commerce, and the Sherman Law is 
to be so construed, and applies only to contracts or combina- 
tions which directly, immediately, and necessarily affect 
commerce among the States or with foreign nations. Bige- 
low v. Calumet & Hecla Mining Co ., 167 F., 726. 3 — 624 

32. Powers of the United States — Transmission of the Malls. — While 
the United States is a Government of enumerated powers, 
it has full attributes of sovereignty within the limits of 
those powers, among which are the power over interstate 
commerce and the power over the transmission of the malls. 
In re Debs, 158 U. S., 564. 1—665 

S3. Same. — The powers thus conferred are not dormant, but have 
been assumed and put into practical exercise by congres- 
sional legislation. Ib. 1 — 607 

84. Same — Removal of Obstructions. — In the exercise of those powers 
the United States may remove everything put upon highways, 
natural or artificial, to obstruct the passage of Interstate 
commerce or the carrying of the mails. Ib . 1 — 597 

35. Same — Executive Power May Appeal to Civil Courts. — While it 

may be competent for the Government, through the executive 
branch and in the use of the entire executive power of the 
Nation, to forcibly remove all such obstructions, it Is equally 
within its competency to appeal to the civil courts for an 
Inquiry and determination as to the existence and the char- 
acter of any of them, and If such are found to exist or 
threaten to occur, to Invoke the powers of those courts to 
remove or restrain them, the jurisdiction of courts to inter- 
fere in such matters by injunction being recognized from 
ancient times and by indubitable authority. Ib. 1—697 

36. Same — Circuit Court Had Power to Issue Injunction. — The com- 

plaint filed in this case clearly shows an existing obstruction 
of artificial highways for the passage of Interstate commerce 
and the transmission of the mails, not only temporarily ex- 
isting, but threatening to continue, and under it the circuit 
court had power to Issue its process of injunction. Ib. 

1—597 

87. policy of Congress. — It is the declared policy of Congress, which 
accords with the principles of the common law, to promote 
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Individual competition in relation to interstate commerce, 
and to prevent combinations which restrain such competlton 
between their members, or between such members as individ- 
uals and outside competitors. U . S. v. Chesapeake & 0. Fuel 
Co., 105 F./ 93. *-34 

Affirmed, 115 F., 610 (2—151). 

38. Policy of the Nation in Regard to.— It has been the public policy 

of this Nation, from the date of the passage of the Interstate 
Commerce Act of 1887, to regulate that part of interstate 
commerce which consists of transportation, and to so far 
restrict competition in freight and passenger rates between 
railroad companies engaged therein as shall be necessary to 
make such rates open, public, reasonable, uniform, and 
steady, and to prevent discriminations and undue preferences. 
U. S. v. Trans- Missouri Freight Asm., 58 F., 58. 1 — 186 

Decision reversed, 166 U. S., 290 (1—648). 

39. The Sherman Law embraces and declares to be illegal every con- 

tract, combination, or conspiracy, in whatever form, of what- 
ever nature, and whoever may be parties to It, which directly 
or necessarily operates in restraint of trade or commerce 
among the several States or with foreign nations, northern 
Securities Co. v. United States , 193 U. S., 331. (Harlan, 
Brown, McKenna, Day.) 2 — 461 

40. Combinations, even among private manufacturers or dealers, 

whereby interstate or international commerce is restrained, 
are equally embraced by the act. lb. 2—461 

41. Every combination or conspiracy which would extinguish com- 

petition between otherwise competing railroads, engaged in 
interstate trade or commerce, and which would In that way re- 
strain such trade or commerce, is made illegal by the act. Ib. 

2—462 

42. Congress may, in the exercise of the power conferred upon It 

by the commerce clause of the Constitution, prohibit private 
contracts which operate directly and substantially to restrain 
Interstate commerce. U . S. v. northern Securities Co., 120 
F„ 721. 2—216 

43. The power of Congress to regulate interstate commerce com- 

prises the right to enact a law prohibiting the citizen from 
entering into those private contracts which dlreotly and sub- 
stantially and not merely indirectly, remotely, incidentally, 
and collaterally regulate to a greater or less degree com- 
merce among the States. Addyston Pipe d Steel Co. v. United 
States , 175 IT. S., 211, 229. 1—1009 

44. A State can not invest a corporation organized under its laws 

with the power to do acts in the corporate name whioh would 
operate to restrain Interstate commerce. (7. S. v. Northern 
Securities Co. t 120 F., 721. 2—215 
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45. Carriers — Connecting Lines — Prepayment of Freight — A com- 

mon carrier engaged In Interstate commerce may at common 
law, and under the Interstate Commerce Law, demand pre- 
payment of freight charges, when delivered to It by one con- 
necting carrier, without exacting such prepayment when 
delivered by another connecting carrier, and may advance 
freight charges to one connecting carrier without advancing 
such charges to another connecting carrier. Gulf, C. & 8. F. 
By. Co. v. Miami 8. 8. Co., 86 F., 407. 1— 623 

46. Railroad Companies — Arrangements for Through Billing. — There 

Is no principle of common law which forbids a single rail- 
road corporation, or two or more of such corporations, from 
selecting, from two or more other corporations, one which 
they will employ as the agency by which they will send 
freight beyond their own lines, on through bills of lading, or 
as their agent to receive freight, and transmit it on through 
bills to their own lines, and without breaking bulk; and 
the right to make such selection is not taken away by the 
Interstate Commerce Law. (New York d N. By. Co. v. New 
York d N. E. R. Co., 50 Fed., 867, explained.) Prescott d 
A. C. R. Co. v. Atchison, T . d 8. F. R. Co., 73 F., 438. 1—604 

47. Duty of Common Carrier to Furnish Transportation. — Where 

plaintiff sought to establish his banana business in Central 
America, and expended considerable money In his plant, It 
was engaged in foreign commerce when it began to move men, 
material, and supplies to and from the United States and 
Central American ports in furtherance of its business, 
and was therefore entitled to compel defendant to furnish 
transportation facilities on the same terms that defendant 
furnished such facilities to others. American Banana Co. v. 
United Fruit Co., 160 F., ISO. 3—380 

48. A Single Shipment May Constitute.— A single shipment of a com- 

modify, as tobacco, from one State into another to be mar- 
keted, constitues Interstate trade and commerce, within the 
meaning of the Sherman Law. Steers v. U. 8., 102 F., 4. 

4 — 432 

48. A Corporation Having Its Manufactory In One State, and Ware- 
houses in Other States, Is Engaged in.— A corporation having 
a manufactory in one State and warehouses in several other 
States held to be engaged in Interstate commerce under the 
circumstances of this case. Standard Sanitary Mfg. Co. v. 
U. 8., 226 U. S., 50. 4-650 

50. Same— Manufacturing in One State and Shipping Produets to 
Another. — A corporation manufacturing its product in New 
Jersey, and buying also from other manufacturers and Job- 
bers, which ships from there to its warehouses in Massa- 
chusetts and New York from which sales are made In those 
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States and in Connecticut, is engaged in interstate commerce, 
and as such is subject to the prohibitions of the Sherman 
Law, against restraints of trade and monopolies. /&., 57 L. 
Ed., 107. 4—660 

51. Allegations in a Pleading That an lee Company Is Engaged In 

Cutting Ice in One State and Selling It in Another not 8nfi- 
oient to Show Company Is Engaged in.— ‘Allegations that an 
ice company is engaged In cutting and harvesting ice in New 
Hampshire and transporting the saine to Boston and selling 
it in Boston are not sufficient to show that the corporation is 
engaged in interstate commerce. Corey v. Independent Ice 
Co., 207 F., 4G1. 5—334 

52. Tugs Engaged in Towing Vessels Engaged in, Are Instrumental- 

ities of. — Tugs employed in the business of towing into and 
out of harbors and between ports, vessels so engaged, are 
themselves instrumentalities of interstate commerce. U . 8. 
v. Great Lakes Touting Co 208 F., 742. 5—360 

53. Photo-Play Films Shipped from One State to Another, Are Sub- 

jects of. — Photo-play films, shipped from one State to another, 
are subjects of interstate commerce, and fall within the scope 
of the Sherman Law, prohibiting unreasonable and undue 
restraint of trade and commerce. U. 8. v. Motion Picture 
Patents Co ., 225 F., 803. 6—209 

54. The Transportation from State to State, of Stage Properties Be- 

longing to Vaudeville Theaters, and of Performers, Constitutes 
Interstate Commerce. — Where vaudeville theaters were ar- 
ranged in circuits, and it was the practice to book perform- 
ances for the whole or part of one circuit under one contract, 
requiring them to pass from theater to theater and from 
State to State, taking with them certain paraphernalia and 
stage properties, certain aspects of the business of the thea- 
ter owners and their booking agents constituted interstate 
commerce, as, for Instance, the contracts under which the 
performers were to go from State to State, fulfilling their 
contracts as much by the travel as by the acting, the car- 
riage of their stage properties and paraphernalia from one 
State to another, and the sending by the theaters themselves 
from State to State of scenery and advertising matter. 
Marienelli, IAm. v. United Booking Office s, 227 F., 167. 5—047 

55. All Contracts Involving, Subject to Control of Congress. — All per- 

sons entering Into contracts involving Interstate commerce 
must do so subject to the right of Congress thereafter to con- 
trol, regulate, or prohibit the performance thereof. BUkctt 
Machine Co. v. Center , 227 F., 126. 5—942 

56. Corporation Manufacturing and Leasing Machines for Manu- 

facturing Shoes, etc., Is Engaged in.— The fact that every 
lease is not commerce is not conclusive that none may be, 
and where a large corporation, doing an interstate business 
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•mounting to millions of dollars annually in disposing of 
machinery which it manufactures, sees proper to lease In- 
stead of sell its machines, it is no less engaged in Interstate 
commerce than it would be if it sold the machines, and Its 
lease contracts are proper subjects of congressional regula- 
tion. U. 8. v. United Shoe Mach . Co., 234 F., 143. 3—818 

POWER OP CONGRESS OYER. See Congress. 

PREPAYMENT OP PREIGHT. See Carriers. 

See also Corporations, 2, 3; Actions and Defenses, 154, 155; 
and Combinations, etc., generally, particularly paragraphs 
124-146, 263-300. 

IRON PIPE. See Combinations, etc., 265. 

JOINT RATES AND BILLING. See Carriers. 

JOINT TRAPPIC ASSOCIATIONS. See Combinations, 190, 191, 844 - 
347. 

JUDGMENT. 

General expressions in an opinion which are not essential to 
dispose of a case are not permitted to control the judgment 
in subsequent suits. Harriman v. Northern Securities Co., 
197 U. S., 244. 8 — 669 

JURISDICTION. 

1. In a suit instituted in the name of the United States, under the 
Sherman Law, jurisdiction depends alone upon the act, and 
the court is concerned with no case between private persons 
or corporations, where jurisdiction depends on other condi- 
tions, and in which proceeding a common-law remedy might 
become available. V. S. v. Addyston Pipe & Steel Co., 78 F., 
712. 1—631 

8. Non-residents.— The authority given by section 5 of the Sherman 
Law to bring in non-residents of the district can not be 
availed of in private suits, and the court can acquire no juris- 
diction over them. Oreer, Mills d Co., v. StoUer, Tl F., 1. 

1 — 620 

S. Objection to of Court Is Waived by Party Appearing in a Suit — 
By appearing in a suit in the Federal Circuit Court, defend- 
ants waived any objection that the suit was not brought in 
the district where plaintiffs or they reside. Irving v. Joint 
Council of Carpenters , etc., 180 F., 898. 5—379 

4 . Supreme Court Never Shirks Duty of Maintaining Lines of Sepa- 
ration. — In determining questions of jurisdiction the Supreme 
Court never shirks the responsibility of maintaining the lines 
of separation defined in the Constitution and the laws made 
in pursuance thereof. Henry v. A. B. Dick Co., 224 U. S., 18. 

6 — 744 

f. Same— Test of, in Snlt Involving Patent Laws.— The test of 
jurisdiction is whether complainant does or does not set up 
a right, title or interest under the patent laws or make it 
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appear that a right or privilege will be defeated by one, or 
sustained by another, construction of those laws. Ib. 6 — 748 

6. Conflicting with Exclusive Authority of State Appointing Ex- 
ecutor, Should Be Disregarded in the Federal Court. — A State 
may, as to goods within its own jurisdiction, provide that a 
foreign executor shall be its own representative, and that 
process served on him within its borders shall be effective to 
determine the disposition of such goods; but since the four- 
teenth amendment a jurisdiction conflicting with the exclusive 
authority of the State appointing the executor should be dis- 
regarded at the outset, at least in a Federal court. Thor- 
bum v. Gates , 225 F., 616. 6—201 

See also Courts ; States 8, 10 ; United States. 

JURY. 

1. Reasonable Doubt — A reasonable doubt is one arising out of 

the evidence ; not an imaginary doubt, a fanciful conjecture, 
or strained inference, but such a doubt as a reasonable man 
would act upon or decline to act upon when his own concerns 
are Involved — a doubt for which a good reason can be given, 
which reason must be based upon the evidence or want of 
evidence. U. S. v. Cassidy , 67 F., 781. 1 — 568 

2. Credibility of Witnesses. — The jury are the exclusive judges of 

the credibility of the witnesses. A witness is presumed to 
speak the truth, but this presumption may be repelled by the 
manner in which he testifies, by the character of his testi- 
mony, or by the evidence affecting his character for truth, 
honesty, or integrity, or his motives, and by contrary evi- 
dence. But the power of the jury to judge of the effect of 
evidence is not arbitrary; it must be exercised with legal 
discretion, and in subordination to the rules of evidence. Ib . 

1—564 

2. Validity of Contract — When Question for Jury.— nonceding that 
a contract legal in its terms and in its consideration may be 
rendered illegal as against public policy by reason of the 
Intention of the parties to so use it as to commit civil injury 
to third persons, where the evidence as to such intention is 
conflicting the contract can not be declared illegal by the 
court as matter of law. U. S. v. Consolidated Seeded Raisin 
Co., 126 F., 364. 2—288 

4. Province of, to Determine Inferences to Be Drawn from Con- 
flicting Evidence.— In an action to charge defendants, as 
members of various local unions of a labor organization, with 
liability for acts of agents of the organization on the ground 
of a combination in restraint of interstate commerce in vio- 
lation of the Sherman law, where there was conflicting testi- 
mony as to their knowledge of such acts and other evidence 
from which Inferences must be drawn, the question of lia- 
bility was for the jury, and it was error to withdraw such 
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question from them and to submit only the question of dam- 
ages. Latclor v. Loe we, 187 F., 525. 4—268 

5. In Aotion for Damages Parties Entitled to Trial by Jury.— An 

action by a shipper, authorized by the Sherman law to re- 
cover treble damages to his business and property by reason 
of a conspiracy and combination by interstate carriers to 
charge excessive and unlawful rates for the shipment of 
coal from the mines to tidewater, was an action at law as to 
which the parties were entitled to a jury trial. Meeker v. 
Lehigh Valley It. R. Co., 102 F., 357. 3—385 

6. Certain Instructions to, Not Erroneous, In Absence of Requests 

to Charge. — Instructions in a prosecution for conspiracy, 
taken together, held not erroneous, in the absence of requests 
for more specific instructions on certain points. Steers v. 
U. S. t 192 F., 8. 4—437 

7. Pallure of Court to Instruct, Not Error, When Instruction Not 

Requested. — Defendants in a criminal trial in a Federal 
court can not assign as error the failure of the court to in- 
struct as to certain theories or inferences, which might find 
support in the evidence when they did not request such in- 
struction. Ib. 4 — 440 

8. Province of to Determine Whether Defendants Participated in 

the Conspiracy. — In an action against members of a trade 
union for conspiracy in attempting to destroy plaintiff's 
business or compel him to unionize his factory, whether de- 
fendants had knowledge of the conspiracy and participated 
therein held for the jury. Lawlor v. Locwe , 209 F., 726. 

5 — 407 

8. Whether a combination is in unreasonable restraint of interstate 
trade, in violation of the Sherman Law, is for the jury to 
determine. (7. S. v. Whiting , 212 F., 474. 6—458 

10. Liability for Damages Under the Sherman Law Can Be Enforoed 

Only Through Verdict of Jury. — When the penalty of triple 
damages is sought under § 7 of the Sherman Law, the 
liability can only be enforced through the verdict of a jury 
in a court of common law. Fleitmann v. Welsbach Street 
Lighting Co ., 240 U. S., 29. 6—431 

11. To Determine Excess Over Reasonable Rate, in Action for Dam- 

ages, Due to Unlawful Combination. — When more than a rea- 
sonable rate is exacted as a result of an unlawful combina- 
tion, the excess over what was reasonable affords a basis for 
the damages recoverable under § 7, and whether, and to 
what extent, such rate was unreasonable are questions de- 
terminable by the jury, on proper evidence and instructions. 
Thomsen v. Cayser , 243 U. S., 88. 6 — 729 

18. Same — Failure of Court to Give Instruction Requested, When 
Harmless Error. — Failure to give an Instruction upon the bur- 
den of proving rates unreasonable, held, at most a harmless 
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error, in view of a painstaking trial and careful instructions 
upon the estimation of damages. Ib. 6 — 730 

13. Federal Conformity Statute Does Not Cover Instructing. — The 
Federal conformity statute (Rev. Stat., sec. 914), providing 
for conforming the procedure in the Federal courts to that 
in the State courts in civil actions at law, does not cover 
instructing the jury. Steers v. U . £., 192 F., 10. 4 -44 0 

See also Witnesses; Grand Jury. 

LABOR UNIONS. 

1. The employees of railway companies have a right to organise 
for mutual benefit and protection, and for the purpose of 
securing the highest wages and the best conditions they can 
command. They may appoint officers, who shall advise 
them as to the course to be taken in their relations with 
their employer, and they may, if they choose, repose in their 
officers’ authority to order them, or any of them, on pain 
of expulsion from their union, peaceably to leave the em- 
ployment because the terms thereof are unsatisfactory. 
But it is unlawful for them to combine and quit work for 
the purpose of compelling their employer to withdraw from 
his relations with a third party, for the purpose of injuring 
that third party. Thomas v. Railway Co., 62 Fed., 817, 
followed. U. S. v. Cassidy, 67 F„ 711.* 1—467,638 

3. Same. — A strike, or a preconcerted quitting of work, by a com- 
bination of railroad employees, is, in itself, unlawful, if the 
concerted action is knowingly and willfully directed by the 
parties to it for the purpose of obstructing and retarding 
the passage of the mails, or in restraint of trade and com- 
merce among the States. Ib. 1 — 538 

3. Members of Have Right to Strike Peaceably But Not to Threaten 

Owners, eto. — Workingmen have the right to unite to protect 
themselves, and to strike peaceably for grievances, but not 
to threaten owners, builders, and architects that their con- 
tracts will be held up if they, or any of their sub-contractors, 
use another employer’s products. Irving v. Joint Council 
of Carpenters , etc., 180 F., 900. 5—383 

4. Member of Who Joins in Making Unlawful Rule, Is liable for 

Carrying It Out, Though Not Personally Participating There- 
in. — A member and officer of a labor organization, who joins 
with others in the adoption of a rule or regulation which is 
made a part of the organic law of the organization and bind- 
ing on all its members under penalty of a fine, if such rule 
or regulation is unlawful as in restraint of trade, is liable for 
anything done to carry it out, although he does not personally 
participate therein. Irving v. Real et al. f 209 F., 475. 5—392 

5. game. — Combination of Refusing to Work Where Non-Union fin- 

ish Is Used, if Interstate Trade Is Restrained, Is Unlawful — 
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A combination between local unions of organizations of car- 
penters and joiners, by which their members are pledged to 
refuse to work on any job where trim or finish made in a 
non-union shop is used, is in restraint of trade and commerce, 
and, if it affects interstate commerce, is in violation of the 
Sherman Law, and it is immaterial that the combination is 
not directed against any particular concern or dictated by any 
malicious motive. Ib . 6 — 893 

But see 244 U. S., 459. 

6. Contract Between a Company and a Labor Union Concerning 

Wages, etc., Not Objectionable as Tending to Monopoly. — A 
contract between a manufacturing corporation and a labor 
union, by which the corporation thereafter agreed to pay 
union wages and to comply with the union hours of labor 
and conditions of employment, but which contained no di- 
rect provision binding the corporation not to employ non- 
union men, was not objectionable as tending to create a 
monopoly in favor of members of the unions to the exclu- 
sion of others seeking employment. Post v. Bucks Stove d 
Range Co., 200 F., 921. 4-807 

7. Members of, Declaring Boycott on Goods of Manufacturer 

Shipped to Other States, Constituted Unlawful Combination, 
for Which Manufacturer Entitled to Damages. — Where mem- 
bers of a labor union attempted to compel a hat manufac- 
turer to unionize his factory, left his employment therein, 
and with the assistance of members of affiliated organizations 
declared a boycott on his goods in other States into which 
the goods had been shipped for sale at retail, such acts 
constituted a combination or conspiracy in restraint of inter- 
state commerce in violation of the Sherman Law, for which 
the manufacturer was entitled to recover treble damages 
under section 7. Lawlor v. Loetoe, 209 F., 725. 5 - 404 

8. Members of Are Bound to Know Constitutions of Their Societies. — 

Members of unions and associations are bound to know the 
constitutions of their societies; and, on the evidence of this 
case, the jury might well find that the defendants who were 
members of labor unions knew how the words of the consti- 
tutions of such unions had been construed in the act Lato- 
lor v. Loetoe, 235 U. S., 535. 5—424 

9. United Mine Workers of America an Unlawful Organisation. — 

The United Mine Workers of America Is an unlawful organi- 
zation because of its principles as set forth in its constitu- 
tions, obligations of its members, and rules which (1) require 
its members to surrender their individual freedom of action; 
(2) seek to require in practical effect all mine workers to be- 
come members, whether desirous ef doing so or not; (3) to 
*5825'— 18 20 



806 


LABOR UNIONS. 


Index— Digest 

control and restrict if not to destroy, the right of the mine 
owner to contract with his employees independent of the or- 
ganization; (4) to exclude his right to employ non-union labor 
If he desires; (5) to limit his right to discharge, in the ab- 
sence of contract, whom he pleases, when he pleases, and for 
any cause or reason that to him seems proper ; and (6) as- 
sumes the right through its officers to control the mine 
owner’s business by shutting down his mine, and calling out 
his men upon indefinite strike in obedience to their obligation 
to the union, whether the men desire to quit work or not, 
whenever such officers deem it to the best interests of the 
union and regardless of his rights or interests! or the loss, 
direct and indirect, which he may sustain. It is also un- 
lawful because of its procedure and practices, In that (1) it 
seeks to create a monopoly of mine labor such as to enable 
it as an organization to control the coal-mining business of 
the country ; and (2) has by express contract joined in a com- 
bination and conspiracy with a body of rival operators, resi- 
dent In other States, to control, restrain, and to an extent at 
least destroy the coal trade of West Virginia, and by the ad- 
mission of its officers has spent 14 years time and hundreds of 
thousands of dollars In an effort to accomplish such purpose. 
Hitchman Coal d Coke (7o. v. Mitchell , 202 F., 533. 5—554 

Reversed, 214 F., 085. 

Decree of Circuit Court of Appeals, reversed, and that of the 
District Court modified and affirmed by the Supreme Court, 
Dec. 10, 1917, 245 U. S., 229. 

10. Kay Not Accomplish Its Ends by Violence or Intimidation, or 
Induce Members to Break Existing Contracts; Nor Interfere 
with Right of Owner in the Lawful Conduct of his Business. — 
Labor unions in their relations to employers of their mem- 
bers, while they may use all peaceful efforts to advance the 
interests of their members in the way of aiding them to 
aocure better wages, shorter hours of labor, and better con- 
ditions in which to work, may not accomplish these ends 
by violence, coercion, or intimidation on their part or at their 
Instance. They may not induce their members to break 
existing contracts with their employers, nor Interfere by 
intimidation or coercion with the inherent right of the em- 
ployer to control his property and conduct his business in 
any lawful manner he may choose, and while they have the 
lawful right to advise their members to strike, where not 
in violation of contracts, and by reasoning or persuasion 
endeavor to prevent others from taking their places, neither 
they nor their members have any right by intimidation or 
coercion to prevent other laborers or any of the members 
of the union from taking employment with such employer. 
I*. 9—646 
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11. Bame — Are Governed by the Same Rules of Law as Are Combi- 

nations of Capital in Restraint of Trade.— Neither a labor 
union nor its members may, under the law, use any means 
of coercion or intimidation to compel others to join the union, 
or to prevent a member from leaving the union if he desires 
or otherwise to interfere with the inherent right of the indi- 
vidual, whether a member or not, to dispose of his own 
labor or capital according to his own will; and in their 
relations to the general public as consumers of the products 
of labor and capital such unions are governed by the same 
rules of law as to combinations in restraint of trade as are 
combinations of capital. Ib. 5 — 547 

12. Under Common Law, Must Be Considered in Its Relation to Its 

Members, Its Employers, and the Public. — Under the common 
law which governs in West Virginia, labor union combina- 
tions must be considered in their threefold relations: (o) 
To their own members; (b) to those who may employ such 
members ; and (c) to the public interests, lb. 6 — 546 

13. Same — Can Not Require Members to Surrender Their Freedom 

of Action. — In their relation to their respective members, 
labor unions can not undertake to require, by oath, obliga- 
tion, constitution, or rule, a surrender by such members of 
their individual freedom of action, and, when they seek to 
do so, they become illegal combinations in restraint of trade. 
Ib. 5—546 

14. Same — Legality of, to Be Determined by an Examination of Its 

Constitution, By-Laws, or Rules. — The question of the legality 
of a labor union combination is to be determined from an 
examination of the union’s constitution, by-laws, or rules, 
as they may be called, and, where some of such rules are 
lawful, yet, if others unlawful in character are of such 
weight and importance as to dominate the course of the 
union's action, or if the lawful and unlawful ones are so 
interdependent or intermingled as to render their separation 
impracticable, the organization becomes wholly illegal as in 
restraint of trade. Ib. 5—546 

15 . The Ancient English Rule That Labor Unions Were Unlawful 

Does Not Prevail in the United States. — The ancient English 
rule that labor unions were unlawful does not prevail in the 
United States In view of the changed conditions existing; the 
rule being now settled that labor may organize for its own 
protection and to further the interests of the laboring classes, 
and may strike and persuade and induce others to join them 
by peaceable means, being only subject to legal restraint by 
injunction when they resort to unlawful means to cause In- 
jury to others to whom they have no relation, contractual or 
otherwise. MitcheU v. Bitchman Coal & Coke Co., 214 P.,4 
696. 5 — 605* 
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16. Same— United Mine Workers of America Not an Unlawful Com* 

bination Either Under the State Statute or the Common Law. — 
Section 413, Code of West Virginia, provides that no persona 
or combination of persons, by force, threats, menaces, or in- 
timidation of any kind, shall prevent or attempt to prevent 
from working in or about any mine any person or persona 
who have the lawful right to work about the same and who 
desire to so work, but this provision shall not be so construed 
as to prevent persons from associating for any lawful pur- 
pose or for using moral suasion or lawful argument to induce 
any one not to work in or about any mine, and section 2850 
(Code 3913) regulates the use of union labels and prohibits 
the use thereon on merchandise not the product of union 
labor. Held , that the trade-union known as the United Mine 
Workers of America, organized to secure reasonable wages 
and better working conditions among the mine workers of the 
United States and by concerted effort to compel by peaceable 
means the improvement of mining conditions in the United 
States, is not an unlawful organization or combination, either 
under the statute or at common law. Jb. 5 — 620 

17. Same — So Long as Members of, Employ Lawful Means to Induce 

Persons to Join Union, It Is Not a Conspiracy. — Since mem- 
bers of a trade-union have a lawful right to induce persons 
employed in the same general business to join the union in 
order to secure as high wages as possible, compatible with the 
successful operation of the business, a combination to accom- 
plish such purposes by peaceable and lawful methods, so long 
as they refrain from resorting to unlawful measures to 
effectuate the same, does not constitute a conspiracy, lb. 

5—622 

Reversed by Supreme Court, 245 U. S., 229. 

18. Members of, May Be Restrained by Injunction from Using Vio- 

lence and Coeroion in Inducing Employees to Join the Union 
and to Strike. — An injunction may be properly granted re- 
straining members of a trade union from using violence, 
Intimidation, and coercion to induce employees to join the 
union and to strike, but they may not be lawfully restrained 
from using persuasion and other peaceable methods to that 
end, or from aiding employees by furnishing them money 
from a relief fund. Bittner v. West Virginia-Pittsbvrgh Coal 
Co., 214 F., 717. 5-636 

18. Members of, Have Right to Persuade Others Not to Work for 
Their Employer. — Laborers may combine, forming unions to 
protect their rights, and they have the right to persuade 
others, when they have gone on strike, not to work for the 
employer; such rights being given under the freedom of 
action guaranteed by the Federal Constitution. Alaska 
8 . 8. Co. v. Inter. Longshoremen’s Ass*n t 236 F., 970. 6—681 
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80. Same — Union Conducting a Strike, liable for Unlawful Acts of 

Members and Others Associating with Strikers.— A trade 
union, conducting a strike, is liable for the unlawful acts 
of members and others associating themselves with the strik- 
ers, unless such acts be disavowed, and, in the case of mem- 
bers, the offenders be disciplined or expelled. /&. 6—684 

81. Members of, by Striking, Do Not Fully Terminate Relationship 

Between Themselves and Their Employer.— A labor union, of 
which former employees engaged in a strike were members, 
is not a mere intermeddler, whose interference with other 
employees may be restrained, when only lawful means are 
used, since a strike does not fully terminate the relationship 
between the parties, but creates a relationship, neither that 
of general employer and employee, nor that of general em- 
ployer and employee, nor that of employers and employees 
seeking work from them as strangers. Tri-City Trades Coun- 
cil v. American Steel Foundries , 238 F., 733. 6—019 

82. When Members of, Can Not Be Enjoined, Unless Special Damage 

Shown. — Members of can not be enjoined, under the laws of 
New York, from refusing to work upon materials made by 
non-union labor, where it was not shown that such re- 
fusal had caused the plaintiffs special damage, different from 
that inflicted upon the public at large. Paine Lumber Co. v. 
Neal, 244 U. S., 471. 6-963 

See also Combinations, etc., in Restraint or Trade, 232-256, 
376; Courts, 10, 1L 

LEASES. 

With Tying Clauses, Requiring Lessee to Use Only Machines of, 
and to Purchase Repairs and Supplies from, the Lessor, Zs 
Illegal Under the Clayton Law. — Leases, by the maker of a 
very large percentage of all the shoe machinery made In 
the United States, of machines to shoe manufacturers, con- 
sisting of principal and auxiliary machines, the use of both 
kinds being necessary in the completion of a shoe, which 
leases contain provisions that the lessee shall not use the 
machine In the manufacture of footwear which has not had 
certain essential operations performed upon it by other ma- 
chines leased from the lessor, that he shall use the leased 
machines exclusively for the class of work for which it is 
designed, that he shall obtain all duplicate parts and all 
supplies for the machine exclusively from the lessor at such 
prices as it may establish and other similar provisions, and 
which further give the lessor the right to remove all leased 
machines in the event of the violation by the lessee of any 
term of any one of the leases, Held, on motion for prelim- 
inary injunction, illegal, as in violation of the Clayton Law. 
V. 8. v. United Shoe Mach . Co. t 227 F. v 508. 6-786 
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LEGAL PRESUMPTIONS. 

L When Article Sold Adapted Only to Infringing Use, Presumption 
Is It Was so Intended. — A bare supposition that an article 
adapted for use in connection with a patented machine sold 
under restricted license is to be used in connection there- 
with, will not make the vendor a contributory infringer, but 
where the article so sold is only adapted to an infringing 
use, there is a presumption that it is intended therefor. 
Henry v. A. B. Dick Co., 224 U. S., 48. 6—774 

2; Persons Engaging in Conspiracy Which Directly Produces Result 
Prohibited by a Statute, Are Presumed to Intend That Re- 
sult. — Persons purposely engaging in a conspiracy which 
necessarily and directly produces the result which a pro- 
hibitory statute is designed to prevent are, in legal contem- 
plation, chargeable with Intending to produce that result ; and 
so held that if the details of the conspiracy are alleged in the 
Indictment, an allegation of specific intent to produce the 
natural results is not essential. U. S. v. Patten , 226 U. &., 
543. 4 — 759 

S. Same. — Persons engaging in a conspiracy which necessarily and 
directly will impede and burden Interstate commerce, con- 
trary to section 1 of the Sherman Law, making It a criminal 
offense to engage in a conspiracy in restraint of Interstate 
commerce, are chargeable with intending that result. 76., 
57 L. Ed., 333. 4—759 

4. Defendants Are Presumed to Have Intended Consequences of 

Acts Where They Are Necessarily in Restraint of Trade. — If 
an indictment under the Sherman Law charges acts on the 
part of defendants which are in fact and necessarily in re- 
straint of interstate trade and commerce, or effect a monopoly 
of some part of such commerce, by wrongfully injuring or de- 
stroying the business of competitors, defendants are presumed 
to have intended such consequences, and to have known that 
their acts were in violation of the statute. U . 8 . v. Patterson 
et al., 201. F., 715. 5—28 

5. A conspiracy proved to have been formed Is presumed to have 

continued until its object was accomplished. Steers v. U. &, 
192 F., 8. 4 — 437 

LIABILITY. See Statutes, 134. 

LICENSE CONTRACT. 

Attempt by Patentee, by Means of, to Retain Title to Patented 
Article, for Purpose of Controlling Resale Price of Article, 
Not Protected by Patent Law.— An attempt by means of 
M license contracts” with dealers and “ license notices*' at- 
tached to patented machines to retain title in the manufac- 
turer and patent owner until the expiration of tbe latest pat- 
ent referred to in such notice, and to limit until the expioa- 
tlon of such period the right of the public to a mere license to 
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use dependent upon observance of conditions in the 11 license 
notices,” Including conditions as to price, will not be regarded 
as a legitimate exercise of the patent owner’s control over 
the use where, plainly, from the terms of the “ license no- 
tices ” and from the relations established between the patent 
owner and the dealers through whom the machines are dis- 
tributed, the object of such reservations and restrictions is 
to enable the patent owner to fix and maintain the prices 
at which the machines may be disposed of after they have 
passed from his possession into the possession of the deal- 
ers and the public and after it has received from the dealers 
the full price which it asks or expects for the machines. 
Straus v. Victor Talking Machine Co. t 243 U. S., 501. 

6 — 820 

LICENSE RESTRICTION. 


May be Imposed by Patentee on Sale of Patented Article. — A 
license restriction may lawfully be imposed on the pur- 
chaser of a rotary mimeograph, that the machines sold may 
be used only with the stencil paper, ink, and other supplies 
made by the patentee, although they are all unpatented. 
Henry v. A. B. Dick Co ., 50 L. Ed., 645. 8—763 

LICORICE PASTE TRUST. See U. S. v. MacAndbews & Forbes Go., 
149 F., 823. 

LIMITATION OF ACTIONS. 

1. The Three-Year Limitation Under Section 1044 Applies to Pro- 
ceedings to Punish for Contempt.— The provision in Revised 
Statutes, section 1044, that no person shall he prosecuted for 
an offense not capital unless the Indictment is found or in- 
formation instituted within three years after commission of 
the offense, applies to acts of contempt not committed in the 
presence of the court. Gompers v. U. S ., 233 U. S., 607. 

4 — 796 

3. Same — Contempts Not Taken Out of Statute Because Procedure 

Is by Other Methods Than Indictment or Information. — The 
substantive portion of section 1044, Revised Statutes, Is that 
no person shall be tried for any offense not capital except 
within the specified time, and the reference to form of pro- 
cedure by indictment or Information does not take contempts 
out of the statute because the procedure is by other methods 
than indictment or information. Ib. 4—799 

S. Same — In Punishment of Crime if Congress Has Not Laid Down 
a Limitation the Court Should. — In dealing with the punish- 
ment of Crime, Some Rule as to Limitations Should be Laid 
Down, if not by Congress, by this Court. Ib. 4 — 800 

4 . Same— By Policy of the Law and Analogy, the Court Fixes Three 

Years as Limit Within Which Contempts Can Be Punished. — 
As the power to punish for contempt has some limit, this court 
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regards that limit to have been established as three years by 
the policy of the law, if not by statute, by analogy. Id. 

4—801 

5. Same — Statute Begins to Run as Respects Eaoh Specific Act, 
Upon Date of Its Commission. — The running of the three 
years' limitation prescribed by Revised Statute, section 1044, 
for criminal prosecutions against proceedings to punish crim- 
inal contempts of a decree enjoining the continuance of a 
boycott, was not postponed until such boycott was aban- 
doned, but such statute began to run as respects each specific 
act charged as a substantive offense in disobedience of the in- 
junction upon the date of the commission of such act Id., 
68 L. Ed., 1115. 4 — 798 

6. Same — Criminal Contempts Not Committed in Presence of Court, 
Not Punishable After Three Years. — Proceedings to punish 
acts not committed in the presence of the court as criminal 
contempts of an injunction previously granted are none the 
less governed by the three years' limitation of Revised Stat- 
ute, section 1044, which provides that “no person shall be 
prosecuted, tried, or punished for any offense not capital 
* * ♦ unless the indictment is found or the information 
is instituted within three years next after such offense shall 
have been committed,” because such contempt proceedings 
may not be instituted by an indictment or informaion. Id. 

4-801 

7. Of Three Years Applies to Conspiraoies Under the Sherman 
law. — Under an indictment charging the officers and agents 
of the N. Company with conspiring to restrain the inter- 
state business of the N. Company’s competitors, which pro- 
ceeded on the theory that there was a generic conspiracy 
extending over 20 years against all competitors, which as the 
various competitors named in the indictment came into ex- 
istence was directed against them specifically, a conviction 
could be had only for conspiring in restraint of the trade or 
commerce of such of the competitors named in the indict- 
ment as were in existence during the three years prior to the 
finding of the indictment, and there could be no conviction 
for conspiring against the competitors who ceased to exist 
more than three years prior to the finding of the indictment, 

• or for the generic conspiracy so far as it existed prior to the 
three years. Patterson v. U. 8 ., 222 F., 627. 6—103 

t. In the State of Washington an Action for Damages Under the 
Sherman Law Is Properly Brought Within Three Years. — The 
Sherman Law, section 7, provides that any person who shall 
be Injured in his business or property by any other person 
or corporation, by anything forbidden or declared to be un- 
lawful by that act, may sue therefor and recover threefold 
the damages by him sustained, with costs and a reasonable 
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attorney's fee. Rem. & Bal. Code, Wash., section 159, subdi- 
vision 2, requires an action for taking, detaining, or injur- 
ing personal property, including an action for the specific 
recovery thereof, or for any other injury to the person or 
rights of another not thereinafter enumerated to be brought 
within three years. Subdivision 6 requires an action upon 
a statute for a penalty or forfeiture, where an action is given 
to the party aggrieved, or to such party and the State, to 
be brought within three years, except when the statute im- 
posing it prescribes a different limitation. Section 105 pro- 
vides that an action for relief not thereinbefore provided shall 
be commenced within two years. Held, that an action for 
damages under the Sherman Act Is properly brought within 
three years, as the statute upon which recovery is predicated 
is penal, while the right of recovery under section 7 is pri- 
vate and remedial, and under any view of the provisions of 
section 159, the two year limitation does not apply. Harvey 
v. Booth Fisheries Co., 228 F., 787. 6—398 

See also Actions and Defenses, 71. 

LIQUOR TRAFFIC. Sec Combinations, etc., 380; Courts, 3. 

LIVE-STOCK ASSOCIATIONS AND EXCHANGES, ETC. See Combina- 
tions, etc., 159-163, 322-331. 

LUMBER. See Combinations, etc., 88-90, 263, 264, 374, 375. 

MAILS, OBSTRUCTION OF. See Combinations, etc., 246, 248, 252. 

MANDATE. 

Modified as to certain companies having some of the 65 per 
cent contracts referred to in 226 U. S., 324, U. S. v. Read- 
ing Co., 227 U. S., 158. 4—739 

MANUFACTURER. 

1. Sending Circulars to His Customers Requesting Them Not to 

sell His Products to a Particular Dealer, Is Within His Legal 
Rights.— The sending out by a manufacturer of circulars to 
wholesale dealers, who are its customers, requesting them not 
to sell its product to a particular dealer, on the ground that 
he is cutting retail prices, is within its legal rights, and can 
not be enjoined. Qreat Atl. d Poo . Tea Co. v. Cream of Wheat 
Co., 224 F. t 571. 5-B60 

2. Same— Selling Only to Wholesalers and Refusing to Sell to Re- 

tailers Not Unlawful — Defendant was engaged in selling 
under a trade name purified wheat middlings selected by it 
and put up in packages. Its whole business covered less than 
1 per cent of the total middlings bought and sold In the 
country. It decided to sell only to wholesalers, and so an- 
nounced to the trade, but for a time made an exception as to 
a particular retailer. It afterwards decided that K would no 
longer sell to such retailer, and did not thereafter sell to 
him. Held, that this was not unlawful, and such retailer 
was not entitled to an injunction restraining defendant from 
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refusing to sell its goods to it, and it was wholly Immaterial 
why it ceased to sell to such retailer, as neither the Sherman 
Law, nor the Clayton Law, has changed the rule that a trader 
may reject the offer of a proposing buyer for any reason that 
appeals to him, whether it be because he does not like the 
buyer's business methods, or because of some personal differ- 
ence. Great Ail. d Pac. Tea Co. v. Cream of Wheat Co., 
227 F., 48. «— 876 

8. May Not Induce Violation of Law. — No man may wilfully and 
knowingly use his money, his industry, his brains, or his 
right to pick and choose among his would-be customers to 
Induce or bring about a violation of law, or to do or procure 
the doing of some act which the law forbids. 

Frey d Son v. Welch Grape Juice Co. (Not reported.) 6 — 868 
Frey d Son v. Cudahy Packing Co. (Not reported.) 6 — 878 

4 . Same — Right of, to Choose His Customers. — In the absence of a 

statutory prohibition, any man engaged in business may pick 
and choose, as he sees fit, his would-be customers. Ib. 

0—867; 0—878 

8 . Same — Discrimination by, in Price of Commodity, Between Dif- 
ferent Customers, Unlawful. — A discrimination in price by a 
manufacturer between different purchasers of his commodity, 
under section 2 of the Clayton Law, is an unlawful thing, 
whether there was a combination in the furtherance of which 
it was made, or not; but in order to recover damages for 
such a discrimination, it must appear that the effect of such 
discrimination is substantially to lessen competition. Ib. 

0-875; 0-885 

See also Combinations, etc., 308-821. 

MARKET QUOTATIONS. See Combinations, etc., 332-835. 

MINNESOTA. 

L Anti-Trust Law of Minnesota Should Receive the Same Con- 
struction as the Sherman Law. — The anti-trust law of Minne- 
sota (Laws 1899, p. 487, c. 349), making unlawful any con- 
tract or combination in restraint of trade or commerce within 
the State, is in substantially the same language as the Sher- 
man Law, and must receive a similar construction. Minne- 
sota v. northern Securities Co., 123 F., 682. 0 — 246 

Case reversed, 194 U. S., 48, and remanded to State court 
Circuit court without jurisdiction (8 — 533). 

5. Following the decisions of the United States Supreme Court 

construing the latter act, the Minnesota law applies to rail- 
roads, and any contract or arrangement between railroad 
companies for the purpose and having the effect of prevent- 
ing competition by fixing rates to be maintained by the 
parties li in violation of its provisions; but contracts or 
combinations which do not directly and necessarily affect 
transportation, or rates therefor, are not in restraint of 
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trade or commerce, nor within the statute, even though they 
may remotely and Indirectly appear to have some probable 
effect in that direction. Ib. 2 — 259 

8. Same — Stockholding Corporation. — A holding corporation or- 
ganized by individual stockholders of two railroad com- 
panies, owning and operating substantially parallel and 
competing lines of railroad within the State of Minnesota, 
for the sole purpose of acquiring, by the exchange of its own 
stock therefor, stock of the two companies, and holding and 
voting the same, but having no power or franchise to operate 
a railroad, is not in violation of the Minnesota anti-trust law 
(Laws 1899, p. 487, c. 859), which provides that “any con- 
tract, agreement, arrangement, or conspiracy, or any com- 
bination In the form of a trust or otherwise • * • 
which is in restraint of trade or commerce within this 
State * • * is hereby prohibited and declared to be 
unlawful,” where the purpose of its promoters was thereby 
to acquire and retain in the same hands a majority of the 
stock of one or both companies, to insure uniformity of 
policy and stability of management, although it in fact ac- 
quired the controlling interest in both, in the absence of 
any evidence that it ever exercised its power to prevent 
competition between the two roads or to interfere in any 
manner with the fixing of rates by either company. Ib. 

8—280 

4. Same — Enforcement of Statute — Jurisdiction or Equity. — The 
anti-trust law of Minnesota (Laws 1899, p. 487, c. 359) Im- 
poses severe penalties for its violation, but contains no pro- 
vision for restraining or enjoining violations, and without 
such statutory authority a court of equity has no jurisdic- 
tion to enjoin an act which constitutes a criminal offense. Ib. 

8-282 


MONOPOLIZE. 

L To “Monopolize,” in a Legal and Accurate Sense, Is to Exclude 
Other Persons, But Not Necessarily All. — Within section 2 of 
the Sherman Law, making it illegal to monopolize, attempt 
to monopolize, or combine or conspire to monopolize, any part , 
of the trade or commerce among the several States, there 
can be no monopolizing in making a single Interstate sale, 
or a great number of such sales, even though wrongful means 
are used in making them, and a wrong of some other nature 
is done competitors, since to “monopolize” in a legal and 
accurate sense is to exclude other persons, though not nec- 
essarily all persons, and there can be no monopolizing with 
respect to a sale which in the nature of things can be made 
by but one competitor, and in which there can be no common 
occupation. Patterson v. U . £., 222 F., 619. 8—91 
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& Same— A Monopolizing by Efficiency In Production, Not Within 
the Sherman Law.— A monopolizing of interstate trade and 
commerce by efficiency in producing and marketing a better 
and cheaper article than anyone else, is not within section 
2 of the Sherman Law. 76. S — 92 

3. Same — Excluding of Competitors, by Wrongful Means, Is Monop- 

olizing. — A combination of competitors, accompanied by an 
exclusion of outsiders from Interstate trade and commerce, 
or the exclusion by a competitor, or its officers and agents 
on its behalf, of other competitors, by the use of wrongful 
means, constitutes a monopolizing of such commerce within 
section 2 of the Sherman Law. 76. 5—93 

4. One Does Not Continue to, by Holding the Business Wrongfully 

Secured, After Competitors Have Ceased to Compete. — A party 
monopolizing interstate commerce by employing wrongful 
means to drive its competitors from the field does not con- 
tinue to monopolize such commerce, within section 2 of the 
Sherman Law, by holding the business so secured after its 
competitors have ceased to compete ; and hence an indictment 
charging a monopolizing within the period of limitations by 
holding the business previously obtained by such wrongful 
means was insufficient, where it did not allege the doing of 
anything to maintain and hold the monopoly during such 
period. 7ft. 5—101 

MONOPOLY. 

1. Need Not Be a Complete Monopoly. — In order to vitiate a con- 
tract or combination it is not essential that its result should 
be a complete monopoly; it is sufficient if it really tends to 
that end and to deprive the public of the advantages which 
flow from free competition. U. 8 . v. E. C. Knight Co., 156 
U. S. 1, 16. 1—392 

9. Congress did not attempt by the Sherman Law to assert the 
power to deal with monopoly directly as such; or to limit 
and restrict the rights of corporations created by the States 
or the citizens of the States in the acquisition, control, or 
disposition of property; or to regulate or prescribe the price 
or prices at which such property or the products thereof 
should be sold; or to make criminal the acts of persons in 
the acquisition and control of property which the States of 
their residence or creation sanctioned or permitted. Aside 
from the provisions applicable where Congress might exercise 
municipal power, what the law struck at was combinations, 
contracts, and conspiracies to monopolize trade and com- 
merce among the several States or with foreign nations. 75. 

1—392 

8. The word "monopolize ” was not Intended to be used with ref- 
erence to the acquisition of exclusive rights under Govern- 
ment concession, but the word was used to mean “ to aggre- 
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gate** op w concentrate ” in the hands of few, practically, 
and, as a matter of fact, and according to the known results 
of human action, to the exclusion of others; to accomplish 
this end by what in popular language, is expressed In the 
word “pooling,** which may be defined to be an aggregation 
of property or capital belonging to different persons, with 
a view to common liabilities and profits. Amer. Biscuit & 
Mfg . Co. v. Klotz , 44 F., 721, 724. 1 — 7 

4 . To constitute the offense of “monopolizing, or attempting to 

monopolize,** trade or commerce among the States, within 
the meaning of section 2 of said act, it is necessary to ac- 
quire, or attempt to acquire, an exclusive right in such com- 
merce by means which will prevent others from engaging 
therein. In re Greene, 52 F., 104. 1 — 54 

5. A “monopoly,” m the prohibited sense, Involves the element of 

an exclusive privilege or grant which restrained others from 
the exercise of a right or liberty which they had before the 
monopoly was secured. In commercial law, it is the abuse 
of free commerce, by which one or more individuals have 
procured the advantage of selling alone or exclusively all of 
a particular kind of merchandise or commodity to the detri- 
ment of the public. Ib. 1 — 71 

6. The word “ monopolize,’* used in section 2 of the Sherman Law, 

is the basis and limitation of the statute, and henoe an in- 
dictment must show a conspiracy in restraint by engrossing 
or monopolizing or grasping the market. It is not sufficient 
simply to allege a purpose to drive certain competitors out 
of the field by violence, annoyance, Intimidation, or other- 
wise. U. S. v. Patterson, 55 F., 605. 1 — 138 

7. The statute is not limited to contracts or combinations which 

monopolize Interstate commerce in any given commodity, 
but seeks to reach those which directly restrain or Impair 
the freedom of Interstate trade. The law reaches combina- 
tions which may fall short of complete control of a trade or 
business, and does not await the consolidation of many 
small combinations into the huge “ trust ” which shall con- 
trol the production and sale of a commodity. Chesapeake 
d 0. Fuel Co. v. United States , 115 F., 610, 624. 2—168 

6. Monopoly Not Necessary — Tendency Sufficient. — It is not re- 
quired, in order to violate this statute, that a monopoly be 
created. It is sufficient if that be the necessary tendency of 
the agreement Ib. 2 — 168 

t. Every attempt to monopolize a part of Interstate commerce, the 
necessary effect of which is to stifle or to direetly and sub- 
stantially restrict competition in commerce among the States, 
violates seotion 2 of the Sherman Law. Whit well v. Conti- 
nental Tobacco Co n 125 F„ 454. t— 271 
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10. Attempts to monopolize a part of commerce among the States 

which promote, or only incidentally or indireotly restrict, 
competition in interstate commerce, while their main pur- 
pose and chief effect are to increase the trade and foster the 
business of those who make them, were not intended to be, 
and were not, made illegal or punishable by section 2 of the 
Sherman Law, because such attempts are indispensable to 
the existence of any competition in commerce among the 
States. /&. 2-276 

11. Statute Operates Only on Monopolies in Interstate Commerce, 
’ and Not Because Commodity Is a Necessary of Life. — The 

monopoly tnd restraint denounced by the Sherman Law, 41 to 
protect trade and commerce against unlawful restraints and 
monopolies,” are a monopoly in interstate and International 
trade or commerce, and not a monopoly in the manufacture 
of a necessary of life. U. 8. v. E. C . Knight Co., 156 U. S„ 1. 

1—879 

12. A monopoly of trade embraces two essential elements: (1) The 

acquisition of an exclusive right to, or the exclusive control 
of, that trade; and (2) the exclusion of all others from that 
right and control. U. S . v. Trans-Mo . Ft Assn. t 58 F., 58, 82. 

1—218 

13. Criterion of Monopoly.— The mere extent of acquisition of busi- 

ness or property achieved by fair and lawful means can 
not be the criterion of monopoly within the meaning of the 
Sherman Law; but In addition to acquisition and acquire- 
ment there must be an intent by unlawful means to exclude 
others from the same traffic or business, or from acquiring 
by the same means property and material things. (Per 
Gray, C. J.) U. 8. v. Reading Co., 183 F., 456. 3 — 008 

14. Unlawful at Common Law. — At common law monopolies were 

unlawful because of their restriction upon individual free- 
dom of contract and their injury to the public and at com- 
mon law ; and contracts creating the same evils were brought 
within the prohibition as impeding the due course of, or 
being in restraint of, trade. Standard Oil Co. v. U. fif., 221 
U. S., 54. 4—124 

15 . Same.— The early struggle in England against the power to 

oreate monopolies resulted in establishing that those Institu- 
tions were incompatible with the English Constitution. Ib. 

4—122 

16 . Use of Patented Article.— In spite of the Sherman Law, the 

patentee may monopolize for the term of his patent the 
thing which he or his assignor invented. If by the common 
law, or the statutes of a State, or by the enactments of Con- 
gress, men are forbidden to restrain trade or to monopo- 
lize it, a patentee may not restrain trade or attempt to mo- 
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nopolize It In anything except that which is covered by bis 
patent 17. S. v. Standard Sanitary Mfg. Co., 191 F., 190. 

4—420 

17. State Monopoly of Liquor Traffic. — The Sherman Law is not 

applicable to the case of a State which by its laws assumes 
an entire monopoly in the traffic in intoxicating liquors 
(S. C. act of Jan. 2, 1895 ). Lowenstein v. Evans, 69 F., 908. 

1 — 589 

18. Validity of Sale of Property Where Objeot Is Monopoly. — The 

sale and transfer by a corporation of its property and good 
will to another corporation, where such sale was within its 
powers, can not be repudiated on the ground that the pur- 
chaser acquired the property for the purpose of obtaining 
a monopoly of the business and In pursuance of an illegal 
combination in restraint of trade. Metcalf v. Amer . School 
Furniture Co ., 122 F., 115. 2—234 

See also Combinations, etc., in Restraint of Trade, II and 
III. 

19. Rebate to Exclusive Purchasers. — An arrangement whereby a 

distillery company promised persons who purchased from Its 
distributing agents that if, for the ensuing six months, they 
would purchase their distillery products exclusively from 
such agents and would not resell the same at prices less than 
those fixed by the company, then, on being furnished with a 
certificate of compliance therewith, it would pay a certain 
rebate on the amount of such purchases, did not operate to 
•‘monopolize,” or “as an attempt to monopolize,” trade and 
commerce, within the meaning of section 2 of said act. In re 
Greene , 52 F., 104. 1—66 

20. When Stock of Competing Company Not Invalidated by Pur- 

chase by Rival Company. — Purchase by one corporation en- 
gaged in foreign commerce of a controlling interest In the 
stock of a competing company similarly engaged, for the 
purpose of eliminating competition, though invalid in so far 
as the right to vote the stock is concerned, does not invalidate 
the stock so as to preclude the purchasing company from 
transferring the same to another in good faith, and con- 
ferring the right to vote the stock so transferred on the pur- 
chaser in case the transfer is without suspicion of retained 
control, and the purchaser Is not otherwise prohibited by 
law from voting the stock. Steele v. United Fruit Co ., 190 
F., 636. 4—894 

21. Same — Acquisition of Control of Competing Corporations. — Evi- 

dence held to warrant findings that defendant fruit com- 
pany, engaged in foreign commerce, acquired a controlling 
interest In a competing steamship corporation to control 
Its operation, prevent competition, and the increase of its 
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business by the addition of new capital, and that a sub- 
sequent sale of such stock to individuals was formal only, 
and not Intended in good faith to divest the fruit company 
of its control, authorizing an injunction restraining it or 
the purchasers from voting the stock In the fruit company’s 
interest. Ib. 4—302 

22. Combinations in Restraint of Interstate Commerce — Contracts 
Between Coal Producers. — For many years small producers 
of coal in the anthracite regions of Pennsylvania had sold 
their product to contiguous large operators, who took it at 
the breakers and shipped and marketed the same through 
their own agencies, paying to the sellers therefor a certain 
percentage of tidewater prices, differing under different 
contracts. During a general strike of all anthracite miners, 
at a conference between the producers, in order to induce 
the selling operators to assent to a settlement by which ail 
miners were to receive Increased pay, the purchasing com- 
panies agreed to contract with the selling producers under 
an agreed form of contract by which the purchaser bought 
the entire product of the seller's mines, to be mined and 
delivered as the buyer directed, which it agreed should be 
the seller's just proportion of all the anthracite coal which 
the requirements of the market might from time to time de- 
mand. The purchasers were also to pay an increased per- 
centage based on the general average price at tidewater 
during the month, to be determined by an expert account- 
ant. The making of such a contract was optional with each 
seller; but several were made, and the accountant made 
reports which were furnished to all parties interested, and 
also published in trade journals. Held , That such agree- 
ment did not constitute nor evidence a combination or con- 
spiracy on the part of the purchasing companies to restrain 
or monopolize the sale or control the price of coal in inter- 
state commerce in violation of the Sherman Law, but was 
the legitimate outgrowth of peculiar business conditions, 
and was to the advantage of the smaller producers by 
uttllzing for the handling of their product the facilities and 
agencies of the larger companies. (Per Cray , C. J. f Buf- 
fington, C. J., dissenting.) 17. 8. v. Reading Co., 183 F., 454. 

8 — 005 

22 . Control of Competing Corporation. — The control by one mining 
corporation organized under the laws of Michigan of an- 
other similar corporation engaged in a competing business in 
Interstate and foreign commerce by acquiring a majority 
of its stock, or In part by acquiring stock and in part by 
soliciting and obtaining proxies from other stockholders 
with the purpose and Intention of eliminating competition 
and obtaining a monopoly of trade in their products, 
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either complete or partial, is in violation of the Sher- 
man Law, which makes unlawful every combination in 
restraint of Interstate or foreign trade and commerce, and 
also of Pub. Acts Mich. 1899, p. 409, No. 255, as supple- 
mented by Pub. Acts Mich. 1905, p. 507, No. 329, prohibiting 
all combinations entered into for the purpose and with the 
intent of establishing and maintaining a monopoly; nor is 
such transaction relieved from its invalidity under the lat- 
ter statute by Pub. Acts Mich. 1905, pp. 153, 154, No. 105, 
which authorizes mining corporations of the State to pur- 
chase and own stock in other similar corporations. Bigelow 
v. Calumet d Hecla Mining Co 155 F., 874. 3 — 301 

24. Purchase of Stock of Competing Corporation. — The purchase of 

a controlling interest in the stock of a sugar refining cor- 
poration, to acquire control thereof and prevent the cor- 
poration from refining sugar in competition with the pur- 
chaser, that the latter might control the business of refining 
sugar for sale in the United States, does not involve a 
monopoly or combination in restraint of commerce within 
the State, in violation of section 7 of the Sherman Law, as 
the manufacture of sugar does not constitute trade or com- 
merce and only incidentally affects it. Penna. Sugar Ref. 
Co. v. American Sugar Ref . Co., 160 F., 145. 3—371 

25. An Indictment for Monopolizing, Alleging That Pursuant to a 

Conspiracy Defendants Monopolized Part of the Trade in a 
Single Article, Held Good. — An indictment for monopolizing 
a part of interstate trade and commerce, in violation of the 
Sherman Law, sufficiently charges such monopoly, where it 
alleges that pursuant to a conspiracy therefor defendants 
monopolized a part of the trade in a single article entering 
into such commerce. U. S. v. Patterson et al. t 201 F„ 723. 

5—40 

26. Same — Having Acquired a Monopoly, Its Continuance After Pur- 

pose of Conspiracy Is Accomplished, Is in Itself an Offense 
Under the Sherman Law. — Where defendants acquired a 
monopoly in a part of interstate commerce through a con- 
spiracy for the purpose, the continuance of such monopoly 
after the conspiracy has accomplished its purpose and ceased 
to exist is in itself an offense under the Sherman Law, and 
the conspirators are criminally liable therefor, although the 
business is conducted by a corporation which is controlled 
by them. Ib. 5—41 

Reversed, 222 F., 599. (5—60). 

27. Public Policy Regarding, of Federal Government and State of 

Ohio the Same.— In general, the policies of the State of Ohio 
and of the United States regarding monopolies and restric- 
tions of competition are the same ; the rule being that of the 
25626"— -18 21 
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common law, declared for Ohio by the Valentine Law, and 
for the United States by the Sherman Law. U. 8. Tel. Co. 
v. Cent. Union Tel. Co 202 F., 70. 4—885 

88. A “Monopoly,” at common law, and under the Sherman Law, 

Implies a control of goods or service which the public de- 
sires ; and an “ attempt to monopolize ’* is an attempt to ob- 
tain control of an industry by means which prevent others 
from engaging in fair competition. U. 8 . v. Whiting , 212 F. t 
478. 5—464 

89. Same — While there can be no monopoly which is not an un- 

reasonable restraint of trade, there may be unreasonable re- 
straints whioh are not monopolies, lb. 5 — 464 

30. Same — Certain Combination Held Not Guilty of Attempting to 

Monopolize the Trade in Milk in Boston. — Persons engaged in 
the business of buying milk and selling it at retail in desig- 
nated localities formed a combination whereby they agreed 
not to offer or pay more than a specified price for milk pur- 
chased by them for resale. It did not appear that the combi- 
nation in any way enlarged their control of the business, 
either by forcing down the price at which they bought, so 
that they could undersell competitors in the selling market or 
otherwise. The agreement was made with the intent to 
wrong the public and to oppress and limit the rights of milk 
producers by depriving them of the higher price of milk 
which would have resulted from free competition. They did 
not dominate or control the markets in which they sold their 
milk purchased pursuant to the combination. Held , that they 
were not guilty of attempting to monopolize trade in milk in 
violation of the Sherman Law. Ib. 5 — 464 

31. Usual Meaning of. — The usual meaning of “monopoly” is the 

acquisition of something for one’s self, and while the word is 
used most appropriately when the whole of a given trade is 
acquired, the terms of section 2 of the Sherman Law make 
It applicable to monopolization of a part of trade. U. S. v. 
Keystone Watch Case Co ., 218 F., 516. 5 — 500 

88. The Refusal by an Association of Bill Posters to Aoeept Adver- 
tising from Persons Patronizing Competitors, Whereby a 
Monopoly Is Established, Is Unlawful. — Where, by an asso- 
ciation of bill posters, who refused to accept advertising 
from persons patronizing competitors, competition was prac- 
tically stifled and a monopoly established, such monopoly 
is in violation of the Sherman Law, though the monopoly 
produced a general improvement in the bill-posting business. 
17. 8. v. Associated BUI Posters , 285 F., 541. 8-648 

33 . Indictment for Engaging in, Need Not Set Out Overt Act.— An 
Indictment for combining and engaging in a monopoly in 
restraint of interstate trade and commerce need not set out 
any overt act, as the combination or contract la any form in 
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restraint of trade constitutes the offense under the statute, 
and it is only essential to charge the combination or contract 
U. 8 . v. Cowell , 243 F., 731. v 6—1005 

34 . Same — Indictment for Engaging In Between Specified Dates Suffi- 

ciently Alleges Time of Offense. — An indictment for combining 
and engaging in a monopoly in restraint of interstate com- 
merce sufficiently alleges the time of the offense by alleging 
that the parties were engaged in the unlawful combination 
or contract between specified dates, as the offense is a con- 
tinuing one and the parties are transgressing the statute 
while engaged in the operation of the design or in carrying 
it into effect. Ib. 6—1005 

35. Same — Indictment for Engaging in, Must dive Particulars. — An 

indictment for combining and engaging in a monopoly in 
restraint of interstate trade and commerce must give particu- 
lars, and not rely simply on the words of the statute. Ib. 

6—1006 

36 . Unfair Acts Which Are Part of Attempt to Monopolize, Are a 

Subject for Damages. — Where a company attempted to 
monopolize the manufacture and sale of coated wire nails, 
and as part of its plan engaged in various illegal and unfair 
practices, such as hindering its competitors from obtaining 
raw materials and the necessary machines, bribing their 
factory employees to disclose factory conditions and to send 
out defective goods, and bribing office employees to disclose 
the names of their customers and their contracts, and then 
selling to such customers below cost, a competitor attacked 
in these ways had a right of action for damages, under the 
Sherman Law, since, while no action lies under that act for 
unfair practices, damages are recoverable thereunder for 
monopolizing, or attempting to monopolize, and acts which 
are a part of the monopolizing, or attempting to monoplize. 
are a subject for damages. American Steel Co. v. American 
Steel A Wire Co., 244 F., 302. 6—1021 

87. Combination of Corporations Selling Machinery Not Competing, 
but Supplementing, Not in Restraint of Trade. — Combinations 
of several corporations, each selling or leasing machinery 
intended for different operations, not competing, but supple- 
menting each other, does not ordinarily constitute a monopoly 
in restraint of trade. U. 8. v. Winslow, 135 F., 591. 5—190 

36 . Contract Between Company and Labor Union, Concerning Wages, 
eto., Not Objeotionable as Tending to Monopoly. — A contract 
between a manufacturing corporation and a labor union, by 
which the corporation thereafter agreed to pay union wages 
and to comply with the union hours of labor and conditions 
at employment, but which contained no direct provision 
binding the corporation not to employ non-union men, was 
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not objectionable as tending to create a monopoly In favor 
of members of the unions to the exclusion of others seeking 
employment Pat v. Bucks Steve d Range Co 200 F. f 921. 

4-807 

$9. Evidence Against the “ Steel Corporation ” Considered, and Held 
Insufficient to Establish Any Purpose to Create a Monopoly 
or to Unduly Restrain Trade. — The United States Steel Cor- 
poration was organized by the consolidation of a number of 
large steel-making concerns in 1901. During the ensuing 
ten years previous to suit it at all times had active and 
increasing competition. It manufactured about half of the 
steel produced in the United States, and its proportionate 
part during that time decreased in nearly all lines. The 
testimony, largely of competitors and customers, showed 
that it has been fair to competitors, has steadily Increased 
its production, and that, while competition has been close, 
It has abstained from radical cutting of prices, and has usu- 
ally publicly announced its prices in advance and maintained 
the same; that with the exception of a short intermediate 
period none of its prices have been the result of agreement 
with other manufacturers, but all have been independently 
adopted, have been reasonable and conservative, and have 
helped to keep the market steady. Several competitors tes- 
tified that they did not believe it possible for it to force 
them out of business or obtain a monopoly of the steel-making 
industry. Held, that such evidence was insufficient to estab- 
lish any purpose, either in the organization of the corporation 
or in the conduct of its business, to create a monopoly or 
to unduly restrain trade to the detriment of the public, in 
violation of the Sherman Law. U. S . v. U. S. Steel Corpo- 
ration, 223 F., 97. 6—63 

40. Same — History of Steel Corporation Reviewed, and Held to Show 

the Consolidation Was the Natural Outgrowth of Changed 
Conditions in the Trade. — The history of the organization of 
the United States Steel Corporation in 1901 reviewed, and 
Held not to evidence any intention or purpose on the part 
of the organizers to monopolize or restrain trade, especially 
in view of the fact that ho such thing was attempted, but 
to show that the consolidation was the natural outgrowth of 
the changing conditions in the trade in its transition from 
Iron to steel, and the tendency to integrate the plants back 
to ore-supply and forward to the finished products, and to 
secure greater economy of management and large capital 
necessary to meet the demands of structural contracts and 
the development of export trade, lb. 6 — 88 

41. Where a Railroad Company Owns 13 Per Cent of Contiguous 

Coal-Mining Lands, Which Is Lets Than 37 Per Cent of the 
Coal Lands Tributary to It, and Carries Ahoat 18 Per Cent 
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of All Coal Transported, There Is No Monopoly of Interstate 
Commerce. — Where a railroad company has acquired about 
18 per cent of contiguous coal minihg lands, the acreage of 
which represents less than 27 per cent of the coal lands nat- 
urally tributary to it, and carries about 18 per cent of all 
the coal transported, of which percentage four-flfths comes 
from mines controlled by a company in turn controlled by the 
carrier, but where there is an honest “ disassociatlon of in- 
terests ” between coal owner and coal carrier, which is merely 
the lawful conduct of honest men, and where the carrier does 
not own stock in any company selling coal beyond the limits 
of the State wherein the composite business of owning, min- 
ing, transporting, and selling coal is legal, there is no monop- 
oly of Interstate commerce. JJ . S. v. Lehigh Valley R. Co., 
225 F., 406. 6—200 

42. The Leasing, by the Lehigh Coal & Navigation Company, of 
Its Railroad and Coal Mines to the Central R. R. Co. of 
New Jersey, With Its Agreement to Ship Its Coal Over the 
Latter Road, Held Not Intended to Create a Monopoly or to 
Restrain Competition— The Lehigh Coal & Navigation Com- 
pany was the owner of mines and a large acreage of coal 
lands In the anthracite regions of Pennsylvania, and of a rail- 
road, 180 miles long, with its branches, to which its mines 
were tributary, and which extended to the Delaware River, 
where it connected with other roads, including that of the 
Central Railroad Company of New Jersey. In 1871 it leased 
its road for a long term to the Central Company, to receive 
as rental one-third of the gross earnings of the leased road, 
afterwards modified by fixing a maximum and minimum an- 
nual rental. It also agreed to ship all of Its coal, with the 
exception of one-fourth of its production, in the Wyoming 
region, over the lines of the Central Company whenever des- 
tined to points which could be reached wholly or partly over 
such lines. Such lease is still In force. Held, on the evi- 
dence, that it was not Intended to and did not operate to 
create monopoly or to restrain competition, in violation of the 
Sherman Law, either in the production and sale or the trans- 
portation of coal, but that, under the circumstances existing 
at the time it was made, it was a proper business arrange- 
ment, advantageous to both parties, by securing to the coal 
company, whose mines were reached only by the leased lines, 
a permanent outlet for its coal to the seaboard and elsewhere, 
which ever since enabled it to compete with other producers, 
and to the railroad company, a permanent share of the coal 
of the region for transportation, which it was in danger of 
losing through combinations and traffic arrangements between 
ether roads. U. 8 . v. Reading Co., 226 F., 260. 6 — 335 
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48. Same— That a Coal Company, Under Sanction of State Laws, 
Holds Coal Lands Far in Excess of Its Needs, Does Not Con- 
stitute It a Monopoly, etc.— The facts that a coal-mining com- 
pany, under the sanction of State laws, has acquired and 
holds large bodies of coal lands far in excess of its present 
mining needs, and that It mines and sells a large percentage 
of all the anthracite coal produced, do not of themselves 
constitute a monopoly or restraint of trade, in violation of the 
Sherman Law. Ib . 8— 348 

44. The Acquiring, by the Eastman Kodak Co., of About SO Compet- 

ing Concerns, Whose Plants Were Dismantled, of Stock Houses, 
and the Fixing of Besale Prices of Its Products, Whereby It 
Secured from 75 to 80 Per Cent of the Business in Such Com- 
merce, Besulted in a Monopoly.— The Eastman Kodak Co., 
of New York, a corporation engaged in the manufacture and 
sale of photographic apparatus and supplies, including cam- 
eras, plates, films, and paper, In the course of some 15 years 
acquired the ownership of the property and business of about 
20 competing concerns throughout the country, whose plants 
were dismantled and the business discontinued or trans- 
ferred to Its own plants. If corporations, they were for the 
most part dissolved, and their ofllcers, or the partners, in 
case of firms, bound by contract not to engage in competing 
business for terms of from 5 to 20 years. It also by con- 
tract with the makers obtained entire control in the United 
States of the imported raw paper which was recognized as 
the only standard paper for the manufacture of photographic 
printing-out paper, and by refusing to sell to other manu- 
facturers compelled several competing companies to sell or 
go out of business. It acquired stock houses in the larger 
cities, which handled chiefly its own products, and by con- 
tracts with other dealers to whom it sold fixed resale prices 
and required them to sell its goods exclusively. By such 
means It secured control of from 75 to 80 per cent of the 
entire Interstate trade in the articles in which it dealt. Held , 
that such methods were intended and calculated to, and did, 
result in an undue and unreasonable restraint of interstate 
trade, and in securing to the Eastman Company a ''monop- 
oly ” of a part thereof, in violation of the Sherman Law. 
U. 8. v. Eastman Kodak Co., 226 F., 80. 5 — 907 

45. Same — While Size Alone Does Not Constitute, It May Be Con- 

sidered, in Connection with Methods Used, in Determining 
That Question. — While the size of a corporation and the ex- 
tent of its business do not alone constitute an illegal monop- 
oly, they may properly be considered when its acquisitions 
of property are accomplished by methods showing an inten- 
tion to monopolise and restrain interstate trade, and by an 
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arbitrary use of power resulting from a large business to 
eliminate weaker competitors. Ib. 5 — 907 

46. Flea for Dissolution o f, Which Does Not Provide for Separating 

the Various Units, Does Not Affard Relief to Which Govern- 
ment Entitled.— A proposed plan for the abrogation of an 
illegal monopoly in photographic cameras, films, papers, and 
plates, which did not provide for the separation of the busi- 
ness of manufacturing the various units of manufacture, 
did not afford the relief to whicli the Government was en- 
titled, where the various units were combined with the in- 
tention of monopolizing and restraining trade in such prod- 
ucts, and their manufacture constituted the monopoly, even 
though some of such units were fairly non-competing. 17. 8. 
v. Eastman Kodak Co., 230 F., 523. 6—911 

47. Given by the Trade-Mark Law, Not Forbidden by the Sherman 

Law. — The monopoly given the owner of a trade-mark by the 
trade-mark laws is not forbidden by the Sherman Law, or 
any other act of Congress. Coca-Cola Co. v. Butler d Sons , 
229 F., 232. 6-412 

48. Same — Manufacturer Selling Only to Licensed Bottlers, and 

Maintaining System of Inspection of Licensed Plants, Not a 
Violation of the Sherman Law.— Where the manufacturer of 
a syrup, used as the principal ingredient in a beverage and 
sold by it only to bottlers licensed by it, guaranteed the 
purity and quality of the beverage by using distinctive tops 
and labels on its bottles, and to protect itself against claims 
for damages on the guaranty maintained a system of In- 
spection of the plants of its licensed bottlers, it did not 
violate the Sherman Law, as its requirements were reasonable 
and beneficial to the public, in view of its responsibilities 
and the right of purchasers to obtain the Identical article 
which they desired to buy. Ib. 6 — 412 

49 . The Purchase, by One Company Engaged in the Manufacture 

and Sale of Package Rolled Oats, of the Business of a Com- 
petitor, Did Not Create a Monopoly. -In a suit by the Govern- 
ment for an Injunction under the Sherman Law, evidence 
held not to show that a monopoly in fact was created by 
the purchase, by one company engaged in the manufacture 
and sale of package rolled oats, of the business of a com- 
petitor. U. 8. v. Quaker Oats Co., 232 F., 500. 6—431 

MOOT QUESTIONS. 

Deoree Entered After Questions Raised in Pleading* Rave Be- 
come Moot, Will Be Reversed— The agreements between 
British, German, and American steamship companies which 
were assailed as contrary to the Sherman Law, having naepf* 
sarily been dissolved by the European war, and the qnes^qnp 
raised by the bills having thereby become moot whop the de- 
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crees of the court below were entered, the decrees are re- 
versed and the cases remanded with directions to dismiss the 
bills without prejudice — as In United Staten v. Hamburg • 
American Co., 239 U. S„ 466. U. S. v. Prince Line, IAm., 

242 U. S., 537. 5-684 

MOTION TO STRIKE OUT. 

1. Objectionable Matter, not Directly Challenged, May Be Stricken 

Out — In disposing of a motion to strike out a declaration 
as so defective in form as to prejudice a fair trial of the 
cause, the court will notice and strike out objectionable parts, 
although not directly challenged, where necessary to a proper 
disposition of the motion. Buckeye Powder Co. v. DuPont 
Powder Co., 196 F., 520. 4—568 

2. Same — General References to Defendants not Served, Will Be 

Stricken Out— In an action for damages under the Sherman 
Law, where a conspiracy is charged between a large number 
of persons and corporations named, only those who are served 
should be declared against as defendants, and the naming of 
all as defendants in the declaration, together with general 
references to the defendants, without specifically naming 
those referred to, constitutes a defect which will be corrected 
by the court on a motion to strike out the pleading. Ib. 

4—569 

3. Same — While Pleading Held Good, Irrelevant Allegations May 

Be Stricken Out — The declaration in an action under section 
7 of the Sherman Law, to recover damages for the violation 
of sections 1 and 2 of the law, construed, and held not sub- 
ject to a motion to strike out for uncertainty and indefinite- 
ness of statement, but certain allegations stricken out as ir- 
relevant Ib. 4 — 576 

MOTIVES. 

Good, No Excuse for Unlawful Combination. — A combination is 
not excusable upon the ground that it was Induced by good 
motives and produced good results. Thomsen v. Cayser , 

243 U. S., 85. 6— 727 

MULTIFARIOUSNESS. See Actions and Defenses, 39 ; Pleading and 

Pbactice, 50-52. 

MUNICIPAL CONTRACTS. See Combinations, ETa, 377-379. 

MUNICIPAL ORDINANCE. 

The specification in an ordinance, not invalid under the laws 
of the State, that a particular kind of asphalt produced only 
In a foreign country shall be used for street Improvements 
does not violate the Sherman Law or any Federal right. 
Field v. Barber Asphalt Paving Co., 194 U. S., 618. 2—555 

NEW JERSEY. See Cokpobations, 4. 

NEW TRIAL. 

Refusal of, Because of Misoonduet of Jury, Will Not Be Dis- 
turbed, Except for Abuse of Discretion.— Refusal of a new 
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trial on the ground of misconduct of the Jury, because hav- 
ing in their possession, during their deliberation, papers not 
in evidence, is discretionary, and will not be disturbed, ex- 
cept for abuse of discretion. Buckeye Powder Co. v. DuPont 
Powder Co ., 223 F., 889. 4—610 

See also Remedies, 18. 

NON-RESIDENTS. See Statutes, 128. 

NOTE. See Actions and Defenses, 136. 

NOTICE. See Statutes, 125. 

.OBSTRUCTION OP MAILS. 

1. Obstructing the Malls— Section 3995, Revised Statutes.— Al- 
though the law (section 3995 Revised Statutes) which makes 
it an offense to obstruct and retard the passage of the 
United States mails was originally passed prior to the in- 
troduction Into the United States of the method of trans- 
porting mail by railroads, and the phraseology of the law 
conforms to conditions prevailing at that time (March 3, 
1825), yet it is equally applicable to the modern system of 
conveyance and protects alike the transportation of the mall 
by the u limited express” and by the old-fashioned stage- 
ooach. U. S. v. Cassidy , 67 F., 698. 1 — 451 

8. game. — The statute applies to all persons who “ knowingly and 
willfully” obstruct and retard the passage of the mails or 
the carrier carrying the same; that is, to those who know 
that the acts performed, however innocent they may other- 
wise be, will have the effect of obstructing and retarding 
the mail, and who perform the acts with the intent that 
such shall be their operation. V . S. v. Kirby , 7 Wall., 485, 
cited, lb. 1—458 

3. Same. — The statute also applies to persons who, having in view 

the accomplishment of other purposes, perform unlawful acts 
which have the effect of obstructing and retarding the pas- 
sage of the mails. In such case an intent to obstruct and 
retard the mails will be imputed to the authors of the un- 
lawful act, although the attainment of other ends may have 
been their primary object. 17. 8. v. Kirby, 7 Wall., 485, 
cited, lb. 1 — 458 

4. Same— Mail Trains. — A mail train is a train as usually and 

regularly made up, including not merely a mail car, but 
such other cars as are usually drawn in the train. If the 
train usually carries a Pullman car, then such train, as a 
mail train, would include the Pullman car as a part of its 
regular make-up.' Therefore, if such a train is obstructed 
or retarded because it draws a Pullman car, it is no defense 
that the parties so delaying it were willing that the mall 
should proceed if the Pullman car were left behind. V. 8 . v. 
Clark, Fed. Cas. No. 14805, 23 InL Rev. Kec^ 306, fol- 
lowed. lb. 1 — 536 
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0. Same. — Any train which is carrying malt under the sanction 

of the postal authorities, is a mail train in the eye of the 
law. 76. 1—661 

6. Same— Intent. — It is not necessary that defendants should be 
shown to have had knowledge that the mails were on board 
of a train which they have detained and disabled. On the 
contrary, they are chargeable with an Intent to do what* 
ever Is the reasonable and natural consequence of their acts ; 
and as the laws make all railways postal routes of the 
United States, and it is within everyone’s knowledge that t 
a large portion of the passenger trains carry mail, it Is to 
be presumed that any person obstructing one of those trains 
contemplates, among other intents, the obstruction of the 
mail. U. S. v. Debs, 65 F. f 211, followed. Ib. 1—562 

See also Combinations, etc., 168, 174, 176, 180. 

OFFICERS. 

1. Can Not Protect Themselves from Criminal Liability Behind Cor- 

porate Organization. — Officers or directors of a corporation 
can not protect themselves from criminal liability behind 
the corporate organization where they are the actual, pres- 
ent, and efficient actors in the commission of the offense. 

U . 8. v. Winslow, 195 F., 581. 0—176 

9. Former Officers of a Corporation Can Not Maintain Action for 
Damages Under the Sherman Law. — Plaintiffs having no right 
of property in the offices of a corporation which they had 
previously held, the election of others thereto, even if an 
act unlawful, because done in pursuance and furtherance 
of a combination, conspiracy, or an attempt to monopolize, 
obnoxious to the Sherman Law, does not bring them within 
section 7 of that act giving a right of action to any person 
injured in his business or property by another by reason of 
anything declared to be unlawful by the law. Corey v. 
Boston Ice Co., 207 F., 406. 0—642 

OVERT ACT. 

Not Necessary to Allege. Sec Indictment, 30-34. 

PARTIES. 

L Parties to Conspiracy. — When an unlawful end is sought to 
be effected, and two or more persons, actuated by the com- 
mon purpose of accomplishing that end, work together in 
any way in furtherance of the unlawful scheme, every one 
of said persons becomes a member of the oonsplraey, although 
the part any one was to take therein was a subordinate one, 
or was to be executed at a remote distance from the other 
conspirators. U. S. v. Cassidy, 67 F., 698. 1—455 

9, Same. — Any one who, after a conspiracy is formed, and who 
knows of its existence joins, therein, becomes as much a 
party thereto from that time as if he had originally con- 
spired. V. S. v. Babcock , Fed. Cas. No. 14487, 3 Dill., 586, 
cited. Ib. 1—455 
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1. Same.— Any declaration made by one of the parties, daring the 
pendency of the illegal enterprise, is not only evidence 
against himself, but against all the other conspirators, who, 
when the combination is proved, are as much responsible for 
such declarations, and the acts to which they relate, as if 
made and committed by themselves. This rule applies to 
the declaration of a co-conspirator, although he may not 
himself be under prosecution. /&. 1—456 

A Veoessary Parties — Directors of Unincorporated Associations.—* 
All the directors of an unincorporated association are nec- 
essary parties to a suit against it arising out of contractual 
relations, even though a less number are authorized by the 
association to transact business. Qrecr, Mills d Co. v. StoU 
ler, 77 F., 1. 1—620 

5. The State is a necessary party to an action under section 7 of 

the Sherman Law, against the officials of a State to recover 
damages for acts done under the authority of a State statute, 
which gives the State un entire monopoly of the traffic in 
intoxicating liquors (act of S. C. of Jan. 2, 1895). Lowen - 
stein v. Evans , G9 F„ 908. 1—598 

6. Officers Taking No Part in Combination Not Proper Parties in 

Injunction Suit.— Officers of corporations which entered into 
an illegal combination in restraint of Interstate commerce, 
who personally took no part in the formation of such com- 
bination, are not proper parties defendant in a suit against 
the corporations for an injunction under the Sherman Law. 
17. S. v. Standard Sanitary Mfg. Co., 191 F., 194. 4—426 

7. Mortgagees Not Necessary Parties, but May Be Brought in.— 

To a suit under the Sherman Law to restrain a violation 
of the act by corporations alleged to constitute a combina- 
tion in restraint of or to monopolize interstate commerce, 
mortgagees of such corporations are not necessary parties, 
but may be brought in if it appears that their interests 
will be affected by the decree. U, S. v. du Pont , etc., Co ., 
188 F., 155. 4—380 

I. Party Who Has Withdrawn Prom Combination Not Subjeot to 
Suit for Injunction. — A member of a combination in re- 
straint of interstate commerce, in violation of the Sherman 
Law, who has in good faith withdrawn from such combina- 
tion, is not subject to a suit for injunction under section 4 
of the act ; nor, if such member is a corporation, is the fact that 
a minority part of its stock is owned by members of the combi- 
nation sufficient to sustain such a suit, in the absence of 
proof that such ownership is employed to aid the combina- 
tion. U. S. v. du Pont , etc., Co., 188 F„ 129. #—342 

9. Same— When Minority Stockholders Not Subject to Suit. — A 
minority stockholder in a corporation, who is not an officer 
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and takes no part in the management of its business, Is not 
subject to a suit for injunction under the Sherman Law, 
because the corporation may be a party to a contract or 
combination to restrain or monopolize interstate commerce. 
/&. 4-345 

10. Parties in Equity — Unincorporated Association. — In a suit in 

equity to restrain an alleged unlawful combination acting 
as an unincorporated association it is sufficient that the 
association, together with a large number of Its members, as 
Individuals and officers of the association, are made parties 
defendant. U. 8 . v. Coal Dealers 9 Asm. of Cal., 85 F., 252. 

1—749 

11. Indictment — Joinder of Defendants. — In an indictment under 

the Sherman Law, the offenses thereunder being made 
misdemeanors, all who aid in their commission may be 
personally participate in committing the same, may be joined 
as defendants, although their acts may have been separate. 
U. 8. v. MacAndrews d Forbes Co ., 149 F., 824. 3 — 81 

separate. V. 8. v. MacAndreios d Forbes Co., 149 F., 824. 

12. Action for Damages— Improper Joinder of Members of Separate 

Combinations. — National associations of manufacturers of 
proprietary medicines, wholesale druggists and retail drug- 
gists, respectively, entered Into a tripartite agreement for 
the purpose of maintaining prices of proprietary medicines, 
which constituted a combination and conspiracy in restraint 
of interstate commerce, in violation of the Sherman Law, 
and adopted definite plnns and methods for carrying it into 
effect by preventing retailers who cut prices from obtaining 
such medicines. Subsequently, to forward the same general 
purpose, the retailers’ association proposed further plans and 
methods far more drastic, under which such price cutters 
were prevented from obtaining any druggists’ supplies. These 
plans were not adopted by the other associations, but were 
assented to by some of their members individually upon direct 
appeal but not by others. Held, That the two combinations 
were separate and distinct, and that a party to the first, who 
did not become a party to the second, was not bound thereby, 
and could not be joined as a defendant in an action for dam- 
ages under the statute with other defendants, who were 
parties only to the second agreement, nor was the latter ad- 
missible in evidence against him. Jayne v. Loder, 149 F., 31. 

3—80 

13. Ends of Justice Require Necessary Parties to Be Brought in.— 

The ends of Justice require, within the true meaning of 
* the Sherman Law, that every necessary party within reach 
of the process of the court, every party who has an Inter- 
est in the controversy and who ought to be made a party 
to the suit in order that the court may finally adjudicate the 
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whole matter, should be brought In. U. 8. v. Standard Oil 
Co., 152 F., 295. 5—181 

14. Same — All Parties, Though Not Necessary to a Restraining De- 

cree, Should Be Brought in. — The Sherman Law prohibits 
conspiracies in restraint of trade, and section 4 confers on 
the several Federal circuit courts jurisdiction to restrain 
violations of its provisions; section 5 providing that, when- 
ever it shall appear to the court before which any proceed- 
ing under section 4 is pending that the ends of justice re- 
quire that other parties should be brought In, the court 
may cause them to be summoned, whether they reside in the 
district in which the court is held or not A bill alleged 
that the Standard Oil Company of New Jersey, a holding 
corporation, and 7 individual defendants, and about 70 
other defendants, called 44 subsidiary corporations," had 
formed and were executing a conspiracy to restrain and 
monopolize commerce in petroleum and its products among 
the States and Territories and with foreign nations; that, 
pursuant thereto, the individual defendants had caused the 
control of all the subsidiary corporations and the ownership 
of a majority of the stock of many of them to be vested in 
the Standard Oil Company of New Jersey, while the sub- 
sidiary corporations were the producers, refiners, traders, 
and operators, by means of which the restraint and monop- 
oly was effected and the profits obtained; that the Individ- 
ual defendants owned a majority of the stock of and 
controlled the holding corporation, and through it the sub- 
sidiary corporations; that two of the subsidiary corpora- 
tions, one a corporation of Missouri within the district, In 
combination with the other defendants, controlled and 
monopolized the railroad lubricating oil business of the 
United States ; that the defendants had divided the territory 
of the United States into districts so that certain defendants 
only were permitted to sell therein; and that the Missouri 
corporation was a party to this conspiracy. Held, that 
the ends of justice required that all of the defendants, re- 
gardless of their residence, be made parties to such proceed- 
ing, though they were not necessary parties to a decree 
merely restraining the Missouri corporation from further 
continuing its wrongful acts. Ib. 8—181 

15. game— Practice under Section 5. — The approved practice under 

the Sherman Law is to make all the conspirators, both 
resident and non-resident, parties defendant to the bill, to 
set forth therein the existence and history of the conspiracy 
and the connection of each defendant therewith, and im- 
mediately upon its filing to present a petition to the court 
in which the places where the non-resident defendants can 
be served with process are disclosed, and to pray therein 



884 


PARTIES. 


Index— Digest 

that they be summoned. An order granting such a petition 
before service of process upon the resident conspirator and 
without notice to the non-resident conspirators Is neither 
premature nor irregular. Ib. 8 — 181 

10. Parties to Conspiracy.— Where several brewing companies form- 
ing a combination or trust are charged by complainants In 
a bill In equity, retail dealers in malt liquors, with a 
conspiracy to compel another company to join the asso- 
ciation, and such combination is held to be In restraint of 
trade, individuals who are officers of a labor union, and 
who are charged with attempting to procure its members 
to leave the employment of such company unless it will 
agree to enter such association, are equally within the scope 
of the remedy by injunction sought to prevent Injury to the 
complainants through the execution of the objects of the 
conspiracy entered into by their co-defendants. Leonard v. 
Abner-Drury Brewing Co., 25 App. (D. O.) Cases, 101. 8 — 18 

17. City a Person. — By express provision of the Sherman Law, a 

city is a person within the meaning of section 7 of that act, 
and can maintain an action against a party to a combination 
unlawful under the act by reason of which it has been forced 
to pay a price for an article above what it is reasonably 
worth. Chattanooga Foundry & Pipe Works v. Atlanta y 203 
U. S., 306. 3—119 

18. Hust Be Two Parties to a Conspiracy. — Where an indictment 

against a number of defendants charges them with a con- 
spiracy among themselves and with others in restraint of 
Interstate trade and commerce, in violation of section 1 
of the Sherman Law, or to monopolize any part of such 
trade and commerce, in violation of section 2, to warrant a 
conviction, it must be found that at least two of the de- 
fendants were parties to such a conspiracy. U . 8 . v. Ameri- 
can Naval-Stores Co., 172 F., 460. 3—687 

10. Injunction — Government Only Can Bring Suit for. — The Sher- 
man Law does not authorize the bringing of injunction suits 
or suits in equity by any parties except the Government 
BUndell v. Hagan , 54 F., 40. 1—100 

Oase affirmed, 56 F„ 696 (1—182). 

SO* Injunctive Relief— United States Attorney. — The only party en- 
titled to maintain a bill in equity for injunctive relief for 
violating the provisions of the Sherman Law is the United 
States attorney, at the instance of the Attorney General. 
Metcalf v. Amer. School Furniture Co., 122 F. f 115. 8 — 235 

01. Consent of parties can never confer jurisdiction upon a Federal 
court Minnesota v. Northern Securities Co., 194 U. S., 48. 

8—533 

88. 'Monopolies— Suit by Private Individual.— 1 The Sherman Law con- 
fers no right upon a private individual to sue in equity for 
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the restraint of the acts forbidden by such statute, an action 
at law for damages being the only remedy provided for pri- 
vate persons, and the right to bring suits in equity being 
vested in the district attorneys of the United States. Pid - 
cock v. Harrington , 64 F., 821. 1 — 877 

Bee algo Actions and Defenses, 1 — 35. 

88 . All Active in a Misdemeanor Are Principals. — All parties who are 
active in promoting a misdemeanor, whether agents or not, 
are indictable as principals. U. 8. v. Winslow, 105 F., 581. 

5—176 

24. A Party to an Unlawful Agreement, None the Less a Party, Al- 

though Not Subject to All Restrictions. — A party to an agree- 
ment in restraint of trade is none the iess a party to the 
illegal combination created thereby, because it is not subject 
to all the restrictions imposed upon all the other parties 
thereto. Standard Sanitary Mfg. Co., v. U. S., 51. 4 — 650 

25. Same — Culpability of Party to Unlawful Agreement, Not Re- 

moved Because of Less Restriction to Meet Local Conditions. — 
The culpability of a party to a combination of manufactur- 
ers and jobbers which accomplishes a restraint of trade 
condemned by the Sherman Law is not removed because it 
was restricted in less degree than the other jobbers, enjoy- 
ing a certain freedom of competition to meet local conditions. 
57 L. Ed., 107. 4-650 

26. One Who Joins Conspiracy After Formed Becomes as Mueh a 

Co-conspirator as if Party to Its Formation. — One who learns 
of a conspiracy or unlawful combination after it is formed, 
and then joins it or knowingly aids in the execution of the 
scheme and shares in its profits, becomes from that time as 
much a co-conspirator as if he were one of those who orig- 
inally designed it. U. S. v. L. S. & M. S, Ity. Co. et al ., 
203 F., 307. 5 — 259 

27. All Who Are Privy to the General Plan in a Combination Are 

Liable for Damages Caused Thereby. — In an action for dam- 
ages caused by such combination, all of the parties privy to 
the general plan were properly joined, though the execution 
of different parts of the plan was confined to individuals. 
Marienelli , Lira. v. United Booking Offices , 227 F., 171. 

5—953 

88 . Managing Affairs of Combination, Though Not Principals, Liable 
for Damages. — Those who actively participate in managing 
the affairs of an unlawful combination in this country are 
liable under section 7, although they are not the principals. 
Thomsen v. Cayser , 243 U. S., 86. 6 — 729 

88 . Joining at Different Times In Unlawful Attempt to Monopolize, 
Liable for Acts in Which He Participated. — Where a company 
was engaged In a single continuing attempt to secure a 
monopoly of a particular business, in which attempt different 
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parties Joined successively, and by which a competitor was 
Injured, all those Joining in the unlawful attempt at: different 
times become liable for whatever injury resulted; from the 
tortious act in which he participated. American Steel Co. 
v. American Steel A Wire Co., 244 F., 303. 6—1022 

30. Same — Need Not Expect to Profit by Acts to Render Him Liable.— 

A party participating in a company's attempt to monopolize 
a particular business need not expect to profit by his illegal 
conduct, in order to render him liable. 16 . 6 — 1022 

31. To a Suit by the United States to Have Leases of Shoe Machinery 

Adjudged Illegal under the Clayton Law, the Lessees Are Not 
necessary parties. — To a suit by the United States to have 
leases of shoe machinery exacted by defendants from shoe 
manufacturers adjudged illegal, as in violation of the Clay- 
ton Law, because of provisions therein Intended to prevent 
competition and to secure a monopoly by virtually com- 
pelling the lessees to purchase or lease other machines from 
defendants and preventing them from purchasing or using 
machines made by competitors of defendants, and to enjoin 
the further making or enforcement of leases containing such 
provisions, the lessees are not necessary parties; no relief 
being asked against them. U. S. v. United Shoe Mach. Co., 
234 F„ 188. 5—810 

32. Same — Failure to Join One Who Is a Proper, but Not Necessary 

Party, Does Not Deprive Court of Jurisdiction.— The failure 
to Join one who is a proper, but neither a necessary nor an 
indispensable, party, does not deprive a Federal court of 
equity of jurisdiction. Ib. 5—812 

38. Same — In Suit by United States for Violation of the Clayton 
Law, by a Corporation Owning the Stock of Other Corpora- 
tions, the Owned Corporations Were Properly Joined as De- 
fendants.— All of the stock of one corporation was owned by 
a second, and 98£ per cent of the stock of the second was 
owned by a third, and all three had for the most part the 
same officers and directors. Held that, In a suit by the 
United States for violation of the Clayton Law, by the first 
corporation, the other two corporations were properly joined 
as defendants. Ib. 5—816 

34 . To Agreement to Fix or Maintain Prioes, Liable for Damages.— 
No man ha« a right to be a party to an agreement or com- 
bination to fix or maintain prices, and one who does some- 
thing to further such an illegal object is liable in damages 
to a party thereby injured. Frey d Son v. Welch CHrape 
Juice Co. (not reported). 6—869 

Frey d Son v. Cudahy Packing Co. (not reported). 6—880 
. ■ See also Actions and Defenses, 1—35. 
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1. A corporation organized for the purpose of securing assign- 
ments of all patents relating to " spring-tooth harrows, 1 ’ to 
grant licenses to the assignors to use the patents upon pay- 
ment of a royalty, to fix and regulate the price at which such 
harrows shall be sold, and to take charge of all litigation, 
and prosecute all infringements of such patents, is an illegal 
combination whose purposes are contrary to public policy, 
and which a court of equity should not aid by entertaining 
Infringement suits brought in pursuance thereof. National 
Harrow Co . v. Quick , 67 F., 130. 1 — 143 

8. Corporation Organized to Receive Assignments of Patents. — A 
combination among manufacturers of spring-tooth harrows, 
by which each manufacturer assigns to a corporation organ- 
ized for the purpose the patents under which he is operating 
and tukes back an exclusive license to make and sell the 
same style of harrows previously made by him, and no other, 
all the parties being bound to sell at uniform prices, held to 
be an unlawful combination for the enhancement of prices, 
and In restraint of trade. National Harrow Co. v. Hcnch , 
76 F. f 667. 1 — 610 

Affirmed, 83 F. f 36 (1—742). 

See also Indiana Mfg . Co. v. J. I. Case Threshing Mach. Co., 
148 F„ 21. 

3. Same. — Though the fact that several patentees are exposed to 
litigation justifies them in composing their differences, they 
can not make the occasion an excuse or cloak for the creation 
of monopolies to the public disadvantage. National Harrow 
Co. v. Hcnch, S3 F., 3d 1—743 

A Same — Infringement Suit. — A combination among manufactur- 
ers of spring-tooth harrows whereby a corporation organized 
for the purpose becomes the assignee of all patents owned 
by the various manufacturers and executes licenses to them, 
so as to control the entire business and enhance prices, is 
void both as to the assignments and licenses, so that the 
corporation can not maintain a suit for infringement, against 
one of its assignors, who violates the agreement. National 
Harrow Co. v. Hench , 84 F., 226. 1 — 746 

3. Merging of Ownership of Patents in One Person May Constitute 
a Conspiracy. — Conceding that a number of patents relat- 
ing to the same art may be united by purchase in the same 
ownership and that the grant of combination licenses there- 
under on conditions specified may be within the lawful mo- 
nopoly given by the patent law, yet to be immune from the 
operation of the Sherman Law, the contract must be referable 
solely to the inventions under the patents and intended to 
secure a monopoly in the beneficial use of specific Inventions 
only; and where it extends beyond such purpose and Is in- 
05825 0 — 18 22 
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tended to create a monopoly In the manufacture of the arti- 
cle to which the patents relate by securing and holding for 
the benefit of the parties all patents relating thereto under 
which such manufacture may be carried on, and not for 
the protection of patent rights, it may constitute a con- 
spiracy and combination in restraint of trade in violation 
of the law. Indiana Mfg. Co. v. Case Threshing Machine 
Co., 148 F., 21. 3—25 

6. Same. — Complainant acquired by purchase the ownership of or 

exolusive right to use 21 United States and 2 Canadian pat- 
ents, all relating to pneumatic straw stackers, and confeder- 
ated all of the manufacturers of threshing machines in the 
country in a plan of uniform licenses under the combined 
patents with a uniform price fixed for the product and pay- 
ment of a royalty to complainant for each machine until the 
end of the full terra of any of the patents or of any which 
might thereafter be acquired by complainant. It thereafter 
acquired numerous other patents, until it held over 100 in 
all. The devices of such patents were not all capable of con- 
joint use in a single machine. None of them covered the 
pioneer invention of a wind stacker. A number covered 
non-interfering devices performing the same functions and 
capable of independent use by different manufacturers, and 
many were of no practical value and not used by any of the 
licensees. Held , that the purpose and effect of such system 
of contracts was to create a monopoly In wind-stacker prod- 
ucts without reference either to any specific invention or 
the validity of any patent; that the agreement fixing the 
selling price of any form of the product was not attributable 
to any patent in the list nor to specific Invention in either 
of the patent devices, and was not within the protection of 
the patent law, and that the combination created by such 
contracts was in restraint of trade and illegal as in violation 
of the Sherman Law, and the contracts not enforceable In 
equity. Ib. 3—29 

7. Agreement Not to Use, in Restraint of Trade. — While it is the 

ordinary privilege of the owner of a patent to use or not, 
without question of motive, the grant of a patent confers 
on the patentee no right to use his invention, or to agree 
not to do so, in restraint of trade in that article, except in 
connection with an assignment of the rights conferred by the 
letters patent. Blount Mfg. Co. v. Yale & Toume Mfg. Co., 
166 F., 558. 3—580 

8. Contracts by which a number of patents covering similar inven- 

tions are conveyed, by the several owners to one of the parties 
which grants licenses under all to the others are not void 
as against public policy or as in violation of the Sherman 
Law, beoanse of provisions Intended to proteet and keep up 
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the patent monopoly by requiring the licensor to prosecute 
all infringers, limiting the licenses to be granted to such 
licensees as shall be agreed on and imposing conditions on 
each license as to the use and ownership of the patented 
machines, and prohibiting him from using any others. U, 8 . 
Consolidated Seeded Raisin Co . v. Qriffln d Skelley Co., 126 
F., 364. 2 — 288 

9. Same. — Eights acquired under the patent laws of the United 
States can not be affected by a State statute. Ib. 2 — 296 

10. A State statute can not interfere with the monopoly granted to 

a patentee and his assignees under the Federal laws. Rubber 
Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 F., 361. 

3—276 

11. The object of the patent laws is monopoly, and the rule is, with 

few exceptions, that any conditions which are not in their 
very nature illegal with regard to this kind of property. 
Imposed by the patentee, and agreed to by the licensee for 
the right to manufacture or use or sell the article, will be 
upheld by the courts; and the fact that the conditions in 
the contracts keep up the monopoly does not render them 
illegal. The prohibition was a reasonable prohibition for 
the defendant, who would thus be excluded from making 
such barrows as were made by others who were engaged in 
manufacturing and selling other machines under other pat- 
ents; but it would be unreasonable to so construe the pro- 
vision as to prevent the defendant from using any letters 
patent legally obtained by it and not infringing patents 
owned by others. Bement v. National Harrow Co., 386 U. S., 
70. 2—169 

12. Conditions imposed by the patentee In a license of the right to 

manufacture or sell the patented article which keep up the 
monopoly or fix prices do not violate the Sherman Law. Ib . 

2 — 191 

13. Eeasonable and legal conditions Imposed by the patentee in a 

license of the right to manufacture and sell the patented 
article restricting the terms upon which the article manu- 
factured under such license may be used and the price to be 
demanded therefor do not constitute such a restraint on 
commerce as is forbidden by the Sherman Law. Ib. 2 — 191 

14. The agreement of the licensee of a patent for improvements re- 

lating to float spring- tooth harrows not to manufacture or 
sell any other such harrows than those which it had made 
under its patents before assigning them to the licensor, or 
which it was licensed to manufacture and sell under the 
terms of the license, except such other style and construction 
as it may be licensed to manufacture and sell by such 
licensor, is not void as an unlawful restraint on trade or 
commerce forbidden by the Sherman Law, since the plain 
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purpose of this provision is to prevent the licensee from in- 
fringing on the rights of others under other patents, and not 
to stifle competition or prevent the licensee from attempting 
to make any improvement in harrows. Ib. 2 — 191 

15. An agreement by the licensor of a patent for improvements re- 

lating to harrows not to license any other person than the 
licensee to manufacture or sell any harrow of the peculiar 
style and construction then used or sold by such licensee 
does not violate the Sherman Law. Ib. 2 — 191 

16. Licenses— Right to Attach Conditions. — It is within the rights 

of the owner of a patent to grant licenses conditioned that 
the licensees shall sell the patented artlcl%only at prices 
fixed by the agreement and also restricting the production 
of a licensee, and such agreements, if made in good faith 
and for the purpose of protecting the patent monopoly, are 
not illegal as in restraint of trade and commerce, and such 
good faith is not Impeached by the fact that the patent has 
been held invalid by the Federal courts in some circuits, 
where it has been sustained in others. Rubber Tire Wheel 
Co. v. Milwaukee Rubber Works Co., 142 F., 531. 2—855 

17. Same. — Such patent monopoly does not include, however, the 

right of the patentee to enter into a combination in the 
form of license contracts with manufacturers throughout the 
United States, not only to raise and maintain the prices of 
such articles, being articles of interstate commerce, above 
the normal market price, but to crush out competition by 
outside manufacturers. Ib. 2 — 866 

IS. Policy of Patent Laws. — The public policy declared by the 
patent laws is that it is for the benefit of the public to 
stimulate invention and that inventors shall publish their 
inventions, and to that end, and in consideration of such 
publication, to become effective at the end of 17 years, they 
Insure to a patentee in the meantime absolute protection in 
the right to exclude everyone else from making, using, or 
vending the thing patented without his consent. Rubber 
Tire Wheel Co. y. Milwaukee Rubber Works Co., 154 F., 361. 

8 — 276 

19 . flame — Licenses — Legality of Conditions. — Use of a patented 
Invention can not be had except on the inventor's terms, 
and the requirement that a licensee join other licensees in a 
combination or pool to control the prices and output of an 
Innocuous patented article is not in violation of the Sherman 
Law. Patented articles, unless and until they are released 
by the owner of the patent from the dominion of his monop- 
oly, are not articles of trade or commerce among the several 
States within the meaning of such act because they are not 
articles In which the people are entitled to freedom of trade. 
Ib. 8—277 
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SO. Modification of Licenses. — Since the public, by licenses to manu- 
facture patented automobile tires, only secured the right to 
purchase the tires after they have been manufactured and 
offered for sale, and has no right to have the competition 
between the different licensees continued, a modification of 
the licenses between the owner of the patent and the various 
licensees regulating the manufacture and sale of such tires 
was not objectionable as a restraint of trade, in violation of 
the Sherman Law, Goshen Rubber Works v. Single Tube 
A. d B. Tire Co. t 166 F., 433. 3— 574 

21. Eights Enjoyed by Patentee. — The rights enjoyed by a patentee 

are derived from statutory grant under authority conferred 
by the Constitution and are the reward received in ex- 
change for advantages derived by the public after the period 
of protection has expired; and the rights of one not dis- 
closing his secret process so as to secure a patent are outside 
of the policy of the patent laws and must be determined by 
the legal principles applicable to the ownership of such 
process. Dr. Miles Medical Co. v. John D. Park d Sons Co. 9 
220 U. S., 40L 4—25 

22. A manufacturer of unpatented proprietary medicines stands on 

the same footing as to right to control the sale of his product 
as the manufacturers of other articles, and the fact that the 
article may have curative properties does not Justify restric- 
tions which are unlawful as to articles designed for other 
purposes. Ib. 4—27 

23. Same. — The protection of an unpatented process of manufac- 

ture does not necessarily apply to the sale of articles manu- 
factured under the process. Ib. 4 — 26 

24. Same. — A manufacturer of unpatented articles oan not, by rule 

or notice, in absence of statutory right fix prices for future 
sales, even though the restriction be known to purchasers. 
Whatever rights the manufacturer may have in that respect 
must be by agreements that are lawful. Ib. 4 — 28 

25. Infringement Suit — Scope and Effect. — A suit for infringement 

of a patent is not a proceeding in rem, and a decree of a cir- 
cuit court of appeals in such a suit adjudging a patent void 
is binding only on the parties, and does not affect the validity 
of a license contract subsequently made between the owner 
of the patent and others, which is enforceable as fully and 
to the same extent in the circuit in which such decree was 
rendered as elsewhere in the United States. Rubber Tire 
Wheel Co. v. Milwaukee Rubber Works Co. f 154 F„ 363. 

3—279 

22. Suit for Infringement— Defenses.—' The fact that the owner of 
a patent is a corporation alleged to have been formed in 
violation of the Sherman Law, and that the patent is alleged 
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to have been assigned to it in furtherance of the illegal pur- 
pose to create a monopoly and control the price of an article 
of commerce, is not available to an infringer of such patent 
to defeat a suit for the infringement. National Folding-Box 
d Paper Co. v. Robertson , 99 F., 985. 2 — i 

27. In an action by a corporation for the infringement of elevator 

patents, a private defendant was not entitled to urge as a 
defense that plaintiff was a corporation organized merely 
for the purpose of holding the legal title to various elevator 
patents alleged to have been infringed, for the purpose of 
controlling sales and enhancing prices of elevators and 
apparatus, without itself engaging in the manufacture and 
sale of such appliances, in violation of the Sherman Law, 
since until the United States has acted and sought to prose- 
cute the plaintiff for violation of such act an infringer of the 
plaintiff’s patent will not be permitted to raise such issue as 
a defense thereto. Otis Elevator Co. v. Geiger , 107 F., 131. 

2—66 

28. Infringement of Patent Belonging to Member of a Corporation 

in Violation of the Sherman Law. — That a complainant is a 
member of a combination in violation of the Sherman Law 
does not give third persons the right to Infringe a patent 
of which complainant Is owner nor preclude complainant 
from maintaining a suit in equity to enjoin such infringe- 
ment. General Electric Co. v. Wise , 119 F. t 922. 2—205 

29 . Suit for Infringement — Defenses. — That a complainant is itself, 

or Is a member of, a combination In violation of the Sherman 
Law, Is not a defense available in an action for the infringe- 
ment of a patent, nor does It show a defect in complainant’s 
title. Motion Picture Patents Co. v. Laemmle, 178 F., 105. 

3—765 

80. Suit for Infringement. — That the owner of a patent is a party 
to an illegal combination in restraint of trade does not de- 
prive him of the right to sue for infringement of his patent 
Virtue v. Creamery Package Mfg. Co. t 179 F., 119. 8 — 801 

SI. Suit for Infringement — Allegation of Unlawful Conspiracy. — It 
is no defense to a suit for infringement of a patent that the 
complainant and third persons have entered into an illegal 
combination or conspiracy in restraint of trade; and such 
defense Is not aided by an allegation in the answer that the 
suit is not brought in good faith to prevent infringement, but 
for the purpose of making such conspiracy effective. Mo- 
tion Picture Patents Co. v. U liman, 186 F., 175. 4—47 

88. Lioense Contract— Validity of, Must Be Established Before 
Equity Will Enforce or Grant Belief. — -Where a bill alleges 
infringement of patents by the violation of the conditions of 
a license contract thereunder, and seeks in effect the specific 
enforcement of the contract, its legality is involved directly 
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and not collaterally, and must be established before equity 
will grant relief. Indiana Mfg. Co. v. Case Threshing Mach . 
Co., 148 F., 21. 8—21 

83. Effect of Eestriction on Use. — The extent of a license to use, 
which is carried by a sale of a patented article depends 
upon whether any restrictions were placed upon the sale, 
and if so what they were, and how they were brought home 
to the vendee; and where, as in this case, a restriction is 
plainly placed upon the article itself, a sale carries with it 
only the right to use within the limits specified, and any 
other use is an infringing one. Henry v. A. B. Dick Co., 224 
U. S., 25. 6—754 

34. When Use of Article, with License Restriction, Contributory In- 

fringement. — Complainant sold his patented machine embody- 
ing the invention claimed and described in the patent, and 
attached to the machine a license restriction that it only 
be used in connection with certain unpatented articles made 
by the vendor of the machine; with the knowledge of such 
license agreement and with the expectation that it would 
be used in connection with the said machine, defendant sold 
to the vendee of the machine an unpu tented article of the 
class described in the license restriction. Held , that the act 
of defendant constituted contributory infringement of com- 
plainants patent. Ib. 6 — 763 

35. Same — When Suit for Infringement Presents Case Under Patent 

Law. — A suit for infringement which turns upon the scope 
of the patent and privileges of the patentee thereunder pre- 
sents a case arising under the patent law. lb. 6 — 743 

36. Same— To What Monopoly of Extends. — The monopoly of a pat- 
* ent extends to the right of making, selling and using, and 

each is a separate and substantial right. Ib. 6 — 756 

37. Same — What Constitutes Contributory Infringement. — Contrib- 

utory infringing is the intentional aiding of one person by 
another in the unlawful making, selling or using of a pateted 
invention. Ib. 6 — 761 

33. Price Restrictions Not for Purpose of Protecting ?atent y but of 
Evading Sherman Law, Void.— If a license restriction imposed 
by the owner of a patent is not for the purpose of protect- 
ing the patent or for securing its benefits, but for the purpose 
of evading the Sherman Law, it is void. Ingersoll & Bro. v. 
McColl , 204 F., 149. 5—161 

39 . Same — Restrictions on Sale of Watches Held Not for Protection 
of Patent, and Purchasers Not Bound Thereby. — Complain- 
ants make and sell, under different trade-names, watches 
containing parts which are patented. Each watch is placed 
in a box. and on some of the boxes is printed a notice or so- 
called license restriction, by which complainants attempt to 
control the price at which the watch may be sold by jobbers 
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and retailers under penalty of being charged with infringe- 
ment of the patents. Others of the watches, sold under dif- 
ferent trade-names, but having the same mechanism and 
containing the same patented parts, are sold without any 
restriction. Held , that such restrictions were clearly not 
intended to protect the use of the patents or the monopoly 
which the law confers upon them, but for the protection of 
certain of the trade-marks, and that a purchaser who had no 
contract relations with complainants was not bound thereby. 
Ib. 5—167 

40. Manufacturer of Patented Article Gan Not Enforce Price Be- 

striction Agreement, After Article Has Beached the Betail 
Dealer. — Where a patented article has passed into the chan- 
nels of trade and reached a retail dealer, the manufacturing 
patentee is not entitled to enforce a price restriction agree- 
ment for the purpose of preventing competition as against 
such retailer; such restriction being void both at common law 
and under the Sherman Law. Kellogg Toasted Com Flake 
Co. v. Buck , 208 F., 383. 5—848 

41. Owner of Patented Article Can Not Legally Fix the Price at 

Which it May be Besold.— Where the owner of a patent 
sells a machine made by him thereunder, and receives there- 
for the full price asked, and all that he expects to receive, 
he has fully exercised the exclusive right to sell given him 
by the patent laws, so far as relates to the particular ma- 
chine sold, and can not legally fix the price at which it may 
be resold by the purchaser. Ford Motor Co. v. Union Motor 
Sales Co., 225 F., 375. 6—185 

41 Failure by Agent or Vendee to Observe Price Bestrlctlon, as 
Condition of Exclusive Bight to Sell, an Infringement *of. — 
Whether a violation of a contract by an agent or vendee of 
a patentee to observe price restriction, imposed as a condi- 
tion on which exclusive right of sale by patentee is being ex- 
ercised, may be dealt with as for infringement or breach of 
contract, enforceable in equity, is Immaterial as between the 
parties, except only as it may affect the Jurisdiction of the 
court to be invoked; but, where the contract is to be taken 
as the measure of the agent or vendee's right, a failure to 
observe its stipulations is an infringement. American 
Oraphophone Co. v. Boston Store, 225 F., 789. 6—8 44 

43 . Does Not Give Owner Bight, After Sale, to Control Besale of 
Patented Article. — The monopoly to sell, granted by the pat- 
ent law, does not give the owner any right, after he has once 
sold a patented article, to control its further disposition, be- 
cause it is a patented article, any more than if it was not a 
patented article. Lowe Motor Supplies Co, y. Weed Chain 
Tire Grip Co. (not reported). 6—900 



PATENTS. 


84$ 


Index— Digest 

44. Gives Patentee No Right to Dictate Resale Price of Patented 
Article. — A patent gives the patentee no right to dictate 
price at which patented articles absolutely sold by him shall 
be resold by the purchaser, and so no right to restrain sale 
at less than the price attempted to be fixed by the patentee 
by a third person buying from the purchaser from the 
patentee at less than such price, with knowledge of the con* 
tract between the patentee and such purchaser attempting 
to fix the resale price. Ford Motor Co. v. Union Motor Sale* 
Co., 244 F., 161. 6—1016 

46. No Defense to Suit for Infringement, that Patent Was Acquired 
in Aid of an Unlawful Combination. — An assignee of a pat- 
ent holding under an assignment made in aid of a combina- 
tion violative of the Sherman Law may sue in equity an in- 
fringer of the patent who can not justify his wrongful acts 
by attacking the assignee as an unlawful combination, since a 
decree establishing title in the assignee and an infringement 
by the infringer need not touch the question of illegal combi- 
nation. U. S. Fire Esc. etc., Co. v. Hoisted Co., 195 F. 297. 

4—464 

46. Owner of, Has No Right to Resort to Unfair Competition to 

Force Competitors Out of Business. — Roth the patent laws and 
the Sherman Law were enacted under constitutional author- 
ity, and they must be construed together, giving full force and 
effect to each so far as that may be done. That a patentee, 
putting his invention to use, has become entitled to a monopoly 
of its manufacture and sale, and that his competitors in inter- 
state commerce therein are infringers of his patent, does not 
give him a right to resort to methods of unfair competition to 
force the coiuj)etitors out of business; and such action, pur- 
suant to a conspiracy or combination, is in restraint of inter- 
state commerce, and in violation of the Sherman Law. U. S . 
v. Patterson et al., 205 F., 297. 6 — 53 

47. Patentee Has Common-Law Right to Hake, Use, and Sell Artlole 

Patented. — A patentee has the common-law right to make, 
use, or sell the article patented, and the statutory right to 
exclude or prevent others from making, using, or selling it, 
and to have others refrain therefrom. Patterson v. U. S. 9 
222 F., 645. 6—130 

46. The Patent Laws Were Not Repealed by the Sherman Law. — The 
patent laws, which preserve to a patentee the exclusive right 
for a limited time of making and vending the patented article, 
are not repealed by the Sherman Law, and the patentee by 
virtue of his patent may impose reasonable conditions of 
bailment and sale. U. S. v. Motion Picture Patent* Co., 225 
F., 803. 6—210 

49. Same— While Owner of Hay Acquire Other Patents, They Can 
Not Be Acquired for Restraining Trade.— The owner of a 
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patented device may acquire any other patents for Improve- 
ments, or several owners may pool their ownerships for 
their joint protection ; but such patents can not be acquired 
or combined for the purpose of unlawful restraining of trade. 
76. 6—215 

50. Sale of Patented Machine Garries Implied Right of Use. — The 

sale of a patented motion picture projecting machine carries 
with it, in the absence of restriction, an implied license of 
use. Motion Pic. Pat. Co. v. Universal Film Co. t 235 F., 402. 

6 — 645 

51. Same — Where Terms of Royalty Not Brought to Notice of Pur- 

chaser, from Manufacturer of Machine, Patentee Not Entitled 
to Royalty, etc. — The fact that there was attached to a pat- 
ented motion picture projecting machine a plate reciting 
that the sale and purchase of the machine gave only the right 
to use it upon other terms to be fixed does not, where it did 
not appear that the terms relating to royalty were ever fixed 
or brought to the notice of a purchaser from a licensee to 
manufacture, entitle the holder of the patent rights to roy- 
alties. Ib. 6 — 645 

52 . Same — Knowledge of General Terms upon Which Use Was 

Granted, Will Not Establish Purchaser’s Liability for Roy- 
alties. — In such case, evidence that the purchaser had 
knowledge of the terms upon which the holder of the patent 
rights was accustomed to grant permission to use a machine 
manufactured by its licensees will not establish the pur- 
chaser’s liability for royalties; there being nothing in the 
notice to prevent the holder of the patent rights from varying 
the royalties. Ib. 6 — 646 

53 . Rights Conferred by, Do Not Give License Against Positive Pro- 

hibitions. — While rights conferred by patents are definite 
and extensive, they do not give a universal license against 
positive prohibitions any more than any other rights do. 
Standard Sanitary Mfg. Co. v. U. S. t 226 U. S.,49. 4—649 

54 . Owner of Has Exclusive Right of Making, Using and Selling. — 

The owner of a patent has exclusive rights of making, using 
and selling, which he may keep or transfer in whole or in 
part Virtue v. Creamery Package Mfg. Co ., 227 U. S., 32. 

4—830 

15 . Same — Can Not Be Made Cover for Violation of Law. — Patents 
and patent rights can not be made a cover for violation of 
law ; but they are not so used when only the rights conferred 
by law are exercised. Ib. 4—830 

56 . Same — Can Be Protected by Party to Illegal Combination. — Pat- 

ent rights can be protected by a party to an illegal com- 
bination. Ib. 4 — 830 

57. Same — Wrongful Assertion of Patent Right May Constitute 

Kalieious Prosecution. — Assertion of patent rights may be so 
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conducted as to constitute malicious prosecution; but failure 
of plaintiff to maintain the action does not necessarily con- 
vict of malice. Ib. 4 — 835 

58. Same— Here Coincidence in Time of Bringing Infringement 

Suits Does Not Necessarily Indicate Combination. — Mere co- 
incidence in time in the bringing by separate parties of 
suits for infringements on patents against the same defend- 
ant does not necessarily indicate a combination on the part 
of those parties to Injure the defendant within the meaning 
of § 7 of the Sherman Law. Ib. 4—834 

59. Exclusion of Competitors Essenoe of the Bight. — Exclusion of 

competitors from making a patented article Is of the very es- 
sence of the right conferred by the patent 17. 8. v. Winslow, 
227 U. S., 217. 5—212 

PATENTEE. 

1. May Waive Tort in Infringement and Sue on Broken Contraot. — 
A patentee who has leased his patent to a licensee under re- 
strictions may waive the tort involved in infringement and 
sue upon the broken contract ; but in that event the case is 
not one arising under the patent laws and, in the absence of 
diversity of citizenship, a Federal court has no jurisdiction 
thereof. Henry v. A. Ji. Dick Co., 224 U. S. t 13. 6 — 743 

% Same— Whether He May Impose Bestrictions on Use, Is Ques- 
tion undef Patent law. — Whether a patentee may luwfuily 
impose restrictions on the use of a patent and whether the 
violation thereof constitutes infringement are questions un- 
der the patent law. Ib. 6 — 744 

8. Same — May Elect to Sue on Broken Contract, or for Infringe- 
ment — A patentee may elect to sue his licensee upon the 
broken contract, or for forfeiture for breach, or for infringe- 
ment. Ib. 6—744 

4 . Hay, by Conditional Sale, Bestrict Use of Patent. — While an 

absolute and unconditional sale operates to pass the patented 
article outside of the boundaries of the patent, a patentee 
may by a conditional sale so restrict the use of his vendee 
within specific boundaries of time, place or method as to 
make prohibited uses outside of those boundaries constitute 
infringement and not mere breach of collateral contract. Ib. 

6—749 

5. Same — Hay Exclude Others, Although He Does Not Use Inven- 

tion. — A patentee may exclude others from the use of his in- 
vention although he does not use it himself. The Paper 
Bag Case, 210 U. S., 405. Ib. 6—757 

6 . Same — Larger Bight of Exclusive Use, Embraces Bight to Per- 

mit Use on Conditions— The larger right of exclusive use of 
the patentee embraces the lesser one of only permitting the 
licensee to use upon prescribed conditions. Ib. • — 762 
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7. Kay Not, by Notice, Limit Resale Price of Patented Article. — 
A patentee may not by notice limit the price at which future 
retail sales of the patented article may be made, such article 
being in the hands of a retailer by purchase from a jobber 
who has paid to the agent of the patentee the full price asked 
for the article sold. Henry v. Dick Co., 224 U. S., 1, dis- 
tinguished. Bauer A Cie v. O'Donnell, 229 U. S., 16. 6 — 809 

I. flame — Parting with Title, Places Article Beyond Monopoly of 
Patent Law. — While the patent law creates to a certain ex- 
tent a monopoly by the inventor in the patented article, a 
patentee who has parted with the article patented by passing 
title to a purchaser has placed the article beyond the limits 
of the monopoly secured by the act Adams v. Burke , 17 
Wall., 453. Ib. 6—810 

9 . flame — May Transfer Qualified Title to Patented Article. — The 
right given by the patent law to the inventor to use his in- 
vention should be protected by all means properly within the 
scope of the statute, and the patentee may transfer a patented 
article with a qualified title as to its use. Henry v. Dick , 224 
U. S., 1. Ib. 6-806 

10 . Can Not Control, After Sale and Payment, Resale Price of Pat- 

ented Article. — The monopoly of use granted by the patent 
law can not be made a means of controlling the prices of the 
patented articles after they have been, in reality even 
though not in form, sold and paid for. Straus v. Victor Talk- 
ing Machine Co ., 243 U. S., 500. 6—819 

11 . May Not, by Notice Attached to Patented Article, Restrict Its 

Use, in Operation, to Certain Materials. — Under the patent 
law the grant by patent of the exclusive right to use, like 
the grant of the exclusive right to vend, is limited to the 
invention described in the claims of the patent, and that 
law does not empower the patent owner by notices attached 
to the things patented to extend the scope of the patent 
monopoly by restricting their use to materials necessary for 
their operation but forming no part of the patented inven- 
tion, or to send such articles forth into the channels of trade 
subject to conditions as to use or royalty, to be imposed 
thereafter, in the vendor’s discretion. The Button-Fastener 
Case , 77 Fed. Rep., 288, and Henry v. Dick Company , 224 
U. S., 1, overruled. Motion Picture Pat. Co. v. Universal 
Film Mfg . Co., 243 U. S., 511. 6—829 

lfl. May, by Proper Agreement, Reserve Portion of Right in Pat- 
ented Article; But Not After It Has Passed Out from Under 
Hit Monopoly. — A patentee may, while exercising any of his 
three coordinate monopoly rights of making, selling, and 
using, reserve by proper agreement such portion thereof as 
he may see fit; but after he has once allowed the patented 
article to pass out of the monopoly, without committing, by 
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proper agreement the one to whom the article comes to 
the observance of an obligation on his part be can not recall 
it, or claim that by notice he has burdened the article with 
such reservation. American Qraphophone Co. v. Boston 
Store, 225 F., 786. 6—840 

PATENT MEDICINES. See Combinations, etc., 87, 309, 310-314. 
PAYMENT. See Actions and Defenses, 135, 136. 

PENALTIES. 

Not Authorized by Law Can Not Be Inflicted.-— Penalties which are 
not authorized by the law can not be inflicted by judicial 
authority. Standard Oil Co. v. V . S. t 221 U. S., 77. 4—145 

PERSONAL RIGHTS. 

Subordinate to the Publio Good.— Individual rights are and must be 
subordinated to the public good. Stephens v. Ohio State 
Tel . Co ., 240 Fed., 775. 0—943 

PETROLEUM. See Combinations, 61, 177. 

PICKETING. 

1. Where Strikers Establish Picket, the Picket Is the Agent of the 
Union. — Where a picket around an employer’s place of busi- 
ness Is established by union strikers, the picket Is the agent 
of the union, and efforts to dissuade others from accepting 
employment offered by the former employer should go no 
further than peaceable persuasions and Inducements. Alaska 
S. S. Co. v. Inter. Longshoremen's Ass'n, 230 F. t 969. 6—680 

3. Same — While Members of Union May Picket Employer's Place of 

Business, He Is Entitled to Free Access to His Business for 
Himself and Employees. — While laborers, members of a union, 
may strike, and may picket their employer’s business, the 
employer is entitled to free access to Ills place of business 
for himself and other employees, and such rights can not be 
Interfered with. Ib. 0 — 681 

S. Striking Employees Have Right to Picket; and to Persuade, But 
Not Coerce, Others Seeking Employment, Not To Do So- — Strik- 
ing employees have a lawful right to place pickets In the 
streets leading to their employer’s plant, to ascertain who 
are continuing or seeking employment there, and to persuade, 
but not to coerce, them not to do so, and the maintenance of 
such pickets, and attempts to persuade employees to cease 
working can not be enjoined. TrirCity Trades Council v. 
American Steel Foundries , 238 F., 730. 9—916 

4. Interfering with Operation of Telephone Company Restrained. — 

An injunction issued In a suit by the subscribers of a tele- 
phone company whose employees were on a strike, to compel 
the company to perform its contracts, which restrained all 
persons from doing any act which may Interfere in any re- 
spect with the performance of those duties, is, in view of 
the fact that the interests of the public are paramount to the 
interests of the strikers or the employers, as definite as It 
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could be made and be effective, and complies with the Clayton 
Law, section 19, providing that, in any case between employ- 
ers and employees, an injunction should specify in reasonable 
detail the things enjoined, conceding that that section applied 
to such a suit. Stephen* v. Ohio State Tel . Co., 240 Fed., 
775 . 6 — 948 

PLEADING AND PEACTICE. 

I. Pleading. 

L Allegations. — A complaint alleging that members of an asso- 
ciation have conspired and combined to raise the prioes of 
tiles, mantels, and grates, to control the output, and to regu- 
late the prices thereof, with the intent to monopolize trade 
and commerce between the other States and California in re- 
gard thereto, as well us to arbitrarily fix their prices inde- 
pendently of their natural market value, brings the case 
within the Sherman Law. Lourry v. Tile, Mantel d Orate 
Asm, of Cal. , 98 F., 817. 1—995 

2, Averments. — A bill charges a violation of the Sherman Law, 
as against the objections of want of equity, multifariousness, 
and failure to set forth sufficient definite or specific facts, 
where it avers the existence of a combination of a dominant 
proportion of the dealers in fresh meat throughout the United 
States not to bid against each other in the live-stock markets 
of the different States, to bid up prices for a few days, in 
order to induce shipments to the stock yards, to fix selling 
prices, and to that end to restrict shipments of meat when 
necessary, to establish a uniform rule of credit to dealers, and 
to keep a black list, to make uniform and improper charges 
for cartage, and to secure less than lawful freight rates, to 
the exclusion of competitors. Sxcift & Co. v. United States, 
196 U. S., 375. 2—643 

8. Same. — Trade in fresh meat is sufficiently shown to be commerce 
among the States, protected from restraint by the Sherman 
Law, by allegations in a bill charging meat dealers with 
violations of that act, which, even if they import a tech- 
nical passage of title at the slaughtering places in cases 
of sales, also import that the sales are to persons in other 
States, and that the shipments to other States are pursuant 
to such sales, and by allegations charging sales of such 
meat by their agents in other States, which Indicate that 
some, at least, of the sales were in the original packages. Ib. 

2—666 

4. Same. — A general allegation of intent may color and apply to 

all the specific charges of a bill which seeks relief against 
alleged violations of the Sherman Law. Ib, 2 — 661 

5. Same. — Vagueness can not be asserted of a charge in a bill seek- 

ing relief against an attempt to monopolize commerce in 
fresh meat among the States, In violation of the Sherman 
Law, that a combination exists among independent meat 
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dealers to restrain their respective agents from bidding 
against each other when purchasing live stock for them in 
the stock yards. Ib. 2 — 666 

6. Sufficiency of Complaint — Action Under Sherman Law. — The 

complaint, in an action to recover damages under section 7 
of the Sherman Law, which sets forth, among other things, 
that defendants are members of a local labor union, which is 
a branch of a larger organization covering several States, 
which in its turn is subordinate to the American Federation 
of Labor, which covers still other States; that defendants, 
by reason of such membership, were able to compel, and 
undertook to compel, and did compel, plaintiffs, against 
their will, to unionize their factory, by withdrawing from 
plaintiffs’ employment, by preventing others from working 
for them, and by boycotting, with the aid of their associates, 
plaintiffs' goods In the hands of plaintiffs’ customers in 
other States. Held sufficient on motion for correction of 
same. Loewe d Co. v. Lawlor et al ., 130 F., 633. 2 — 854 

7. Sufficiency of Petition In Action for Damages. — A petition to 

recover three-fold damages for injury to plaintiff’s business 
in interstate and foreign commerce, under the Sherman Law, 
states a cause of action where it alleges that plaintiff was a 
manufacturer of tobacco which It sold In interstate and for- 
eign commerce, and facts showing that defendants conspired 
to render its business unprofitable and ruin and destroy the 
same through competing corporations, which they secretly 
controlled, by enticing away its workmen, by compelling it to 
pay more than the normal price for leaf tobacco, and to 
adopt unnecessary and expensive means to sell Its products, 
and that such conspiracy was carried out to the damage of 
plaintiff in a sum stated; such acts constituting both a con- 
spiracy to restrain Interstate commerce and an attempt to 
monopolize the same, in violation of sections 1 and 2 of the 
act People's Tobacco Co. v. American Tobacco Co ., 170 F., 
408. 3 — 678 

8 . Sufficiency of Allegations.— Plaintiff alleged that, having been 

engaged in the purchase of raw sugar in different States 
and in their transportation to Pennsylvania, where it manu- 
factured the same into refined sugar and sold the same in 
interstate commerce, it suspended business during the Span- 
ish War, and enlarged its refinery, preparing and Intending 
to resume business, wheu defendants conspired to prevent 
it from engaging in business, and accomplished this result 
by inducing plaintiff’s majority stockholder to accept a loan, 
pledging his stock as collateral with voting power, by which 
defendant elected new directors, who voted that plaintiff 
should do no business; that the object of such conspiracy 
was to prevent plaintiff from engaging in business in com- 
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petition with defendant. Held, that the conspiracy alleged 
directly operated not alone on the manufacture of sugar 
within the State of Pennsylvania, but on interstate com- 
merce in the transportation and delivery of both the raw 
material and the manufactured product, and was therefore 
within the Sherman Law. Penna . Sugar Ref. Co. y. Ameri- 
can Sugar Etef. Co ., 166 F., 258. 8 — 558 

i. Same — Continuance of Business. — Where plaintiff, in a suit to 
recover treble damages under the Sherman Law, alleged that 
plaintiff had been engaged in interstate commerce, but had 
temporarily ceased business and enlarged its refinery at large 
expense, and prepared and Intended to resume business as 
before, but had been prevented from doing so by defendant's 
alleged acts, the complaint was not demurrable as showing 
that plaintiff was not engaged in business and had no estab- 
lished business to Injure at the time of the conspiracy. 16. 

8— 661 

10. A complaint to record damages under the Sherman Law 
charged that defendants combined and conspired to prevent 
plaintiff from engaging in business and in interstate com- 
merce, and induced S., who was a majority stockholder In 
plaintiff corporation, to accept a loan from defendant com- 
pany and pledge as security a majority of plain tilFs capital 
stock with the absolute voting power; that defendant used 
such power to elect directors favorable to carrying out the 
object of the conspiracy, which defendant did by voting that 
plaintiff should not engage in business — the complaint stated 
a conspiracy in restraint of interstate trade and commerce 
in violation of the act lb. S — 562 

1L Sufficiency of Bill. — A bill by a manufacturer of proprietary 
medicines, sold only to wholesale and retail druggists having 
direct contracts with complainant, to enjoin defendant from 
inducing such customers to break such contracts by selling 
to defendant In violation of their terms, is sufficiently cer- 
tain although it does not specify the customers who have 
so been induced to violate their contracts, where it shows 
that, before reselling the medicines so procured, defendant 
removes the cartons, labels, and serial numbers from the 
bottles, so that they can not be traced to any particular cus- 
tomer. Dr. Mile s Medical Co. y. Jaynes Drug Co., 149 F., 
840. 8—106 

18. Same.— Such a bill states a cause of action for an injunction 
where the contracts sought to be protected are lawful. Ib. 

8—107 

18. Sufficiency of Complaint. — A complaint under the Sherman Law 
for damages is not insufficient as failing to show a violation 
of the law or injury to plaintiff, where it sets out the origin 
and history of one of defendant companies in absorbing 
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competing companies engaged In manufacturing tobacco; a 
history of the formation, growth, etc., of the other defendant 
company; absorption of the latter by the former, under an 
agreement to keep the purchase secret, all done in further- 
ance of the first company’s purpose to monopolize the busi- 
ness of manufacturing tobacco and cigarettes in violation 
of such law; a conspiracy between the two companies to 
monopolize the supply of manufactured tobacco throughout 
the country; that in furtherance of a general plan to re- 
strain Interstate trade in tobacco, and monopolize Its manu- 
facture and sale, defendants first resorted to unfair and 
oppressive means, fully set out, to prevent plaintiff com- 
pany's organization; that plaintiff’s stockholders and pros- 
pective stockholders were threatened with injury in business 
if they pressed the plaintiff’s business ; that one of plaintiffs 
incorporators was offered inducements to abandon plaintiff) 
that false and unjust statements were circulated concerning 
plaintiff; that plaintiff established a prosperous interstate 
business and would have grown but for defendants’ unlawful 
acts; that plaintiff’s customers were unlawfully taken away 
by defendants’ threats and inducements ; that cigarettes 
were sold below cost; that jobbers and dealers in plaintiffs 
territory were given free goods and extra discounts to press 
sales as against plaintiff’s goods ; that defendants’ employee 
obtained employment as plaintiff’s sales manager to injure 
and did injure plaintiff’s business in a specified way, as part 
of defendants’ scheme; that defendants conspired to destroy 
plaintiff’s business, etc. War&Kramcr Tobacco Co. v. 
American Tobacco Co., 180 F., 170. 3 — 794 

14 . Sufficiency of Complaint. — A complaint in an action to recover 
treble damages under the Sherman Law, which alleges 
a combination and conspiracy between defendant and 
other interstate railroad companies to restrain and monop- 
olize Interstate commerce in anthracite coal in violation of 
sections 1 and 2 of the act, which, as alleged, was carried 
into effect (1) by increasing the price of coal at the mines, 
through ownership by the conspirators of the coal companies, 
and (2) by Increasing the charge for transportation of coal 
to New York, so that the two together exceeded the tide- 
water price, and which contains a sufficient allegation of 
damage to plaintiff in his business as a coal dealer, states a 
. cause of action under the act which is within the jurisdic- 
tion of a circuit court, the gist of the action being the 
unlawful conspiracy, and the fact that one of the means for 
carrying* it into effect was ad increase in freight rates, the 
reasonableness of which.per must first be determined 
under the provisions of Interstate Commerce Act Feb. 4, 
1887, c. 104, 24 Stat., 379 (U. S. Comp. St, 1901, p. 8154), by 
§6825* — 18 28 
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the Interstate Commerce Commission, not constituting any 
ground for depriving plaintiff of the right of action expressly 
given by the Sherman Law. Meeker v. Lehigh Valley R. R. 
Co„ 183 F., 552. 3—974 

II. Sufficiency of Complaint— The complaint in an action under 
the Sherman Law, to recover damages for injuries to plain- 
tiff^ business caused by an alleged combination and con- 
spiracy between defendants in restraint of Interstate trade 
and commerce and to monopolize such commerce, considered, 
and held sufficient on demurrer. Hale v. O'Connor Coal & 
Supply Co ., 181 F. f 271. 3—812 

16. Conciseness of Allegations. — The Sherman Law prohibits com- 

binations in restraint of interstate trade and commerce, and 
section 2 prohibits conspiracies to monopolize or attempts 
to monopolize interstate trade and commerce. Section 7 
provides that any person Injured by a violation of either 
section may sue for and recover treble damages. Held that, 
In an action brought for such damages in a Federal court 
sitting in Kentucky, it was not necessary that the petition 
should state the facts showing a right of action with the par- 
ticularity of an indictment, but that it was sufficient If the 
facts constituting a cause of action were stated as concisely 
as possible consistent with clearness, as required by Civ. 
Code Prac. Ky., §§ 90, 115. Monarch Tobacco Works v. 
American Tobacco Co., 165 F., 779. 3 — 541 

17. Same— Sufficiency of Allegations.— Civ. Code Prac. Ky., ft 134, 

provides that, if the allegations of the petition are so in- 
definite or uncertain that the precise nature of the claim 
does not appear, the court may require that It be made 
more definite and certain by amendment. Held, that under 
the conformity act (Rev. St. f $ 914) a petition for treble dam- 
ages to plaintiff because of defendants’ alleged unlawful 
combination or conspiracy to monopolize Interstate com- 
merce in violation of the Sherman Law sufficiently charged 
general damages by an allegation that, by virtue of defend- 
ant’s alleged unlawful acts, plaintiff had sustained damages 
In the sum of $500,000. Ib . 3 — 546 

13. When Sum Exacted in Addition to Reasonable Rate.-r-Wliere 
a complaint, under the Sherman Law, to recover treble dam- 
ages for a combination in restraint of foreign commerce, 
alleged that plaintiffs were coerced by defendants* unlawful 
combination to pay a sum in addition to a reasonable freight 
rate, which was held subject to forfeiture in case plaintiffs 
shipped by other lines or their consignees received freight 
" by other lines, and also contained general allegations of 
damage, it sufficiently- alleged that plaintiffs had suffered 
damage by a violation of the act Thomsen v. Union Castle 
Mail S. B. Co ^ 166 F n 253. 3—550 
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10. Sufficiency of, In Action for Damages Under Sherman law. — 
A declaration which alleges that defendant corporation was 
formed to suppress competition In shoe machinery, that in 
pursuance of the plan, it and its officers, co-defendants, acted 
in combination and conspiracy in restraint of plaintiff's trade, 
that the trade to be restrained was Interstate, that enumer- 
ated things were done by the corporation and Its officers to 
attain such restraint of plaintiff's trade, that thereby com- 
petition was destroyed and the monopoly of the corporation 
sustained, and that plaintiff's property and business was in- 
jured thereby, states a cause of action under section 7 of 
the Sherman Law, authorizing any person injured In his 
business or property by any person or corporation, by reason 
of anything forbidden in the act, to sue therefor in the Fed- 
eral Circuit Court in the district in which defendant resides 
or is found. Strout v. United Shoe Mach. Co., 195 F„ 316. 

4—531 

SO. Sufficiency of Declaration in Action for Damages. — A declaration 
for ciyil damages for violation of the Sherman Law, alleged 
that defendant was, and since its organization had been, an 
illegal combination in restraint of trade and a monopoly, that 
each of its leases of machinery, copies of which were annexed, 
was a contract in restraint of trade and commerce, and that 
defendant by a created scheme and conspiracy monopolized 
. the entire trade in shoe machinery and had excluded plaintiff 
from participation therein. It also charged that by reason 
of such conspiracy and monopoly defendant had prevented 
plaintiff from selling shoe machinery covered by plaintiff's 
patents and had rendered the same valueless, etc. Held, 
that the complaint was not demurrable for want of facts. 
CUley v. United Shoe Mach. Co., 202 F., 601. 4—560 

01 . Sufficiency of Declaration in Action for Damages. — A declara- 
tion for civil damages for violating the Sherman Law, 
alleged that complainant trustee had succeeded to all the 
rights of a metal shoe fastening company owning patents on 
shoe machinery, which was incorporated to manufacture and 
sell to the trade, that defendant shoe machinery company was 
organized and continued to exist to maintain a monopoly of 
the shoe machinery business, that it had acquired such monop- 
oly, and, having obtained a majority of the stock of plain- 
tiff’s corporation, refused to permit It to do business in order 
to prevent competition with other machines controlled by it, 
permittee the corporation's property to remain Idle and be- 
come wasted until the patents <vere about to expire and had 
become practically worthless, and that the corporation had 
been greatly injured in its business by reason thereof. Held 
to state a sufficient cause of action to withstand a demurrer. 
Strout v. United Shoe Mach. Co., 202 F., 604. 4-548 
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82. Sane — Bill is Sufficient if it Charges the Doing of Aots in 
Terms Made Unlawful by the Clayton Law. — A bill, if it 
charges the doing of acts by the defendants which are in 
terms made unlawful by the act and that such acts tend to 
substantially lessen competition and to create a monopoly, is 
not insufficient because it does not allege that they were “un- 
duly and improperly exercised.” U. B, v. United Shoe Mach , 
Co., 234 F., 149. 5—826 

23. Allegations in a Complaint by a Receiver of Coal Companies 

Against a Labor Organization, for Damages, for Unlawful 
Conspiracy, Held Sufficient as Against a General Demurrer. — 
The complaint in an action brought under $ 7 of the Sherman 
Law by the receiver of certain coal companies against a labor 
organization and its constituent organizations to. recover 
damages for injury to the business and property of the coal 
companies by reason of a conspiracy and combination of de- 
fendants in violation of the Law, and acts done by them pur- 
suant thereto, considered, and MM to state a cause of action 
as against a general demurrer. Dotod v. United Mine Work- 
ers of America , 235 F., 7. 6 — 657 

24. Same— In an Action for Damages, a Declaration Alleging That 

by Means of Certain Contracts, Defendant Had Illegally Re- 
stricted the Sale and Transportation of Lasts, Stated a Cause 
of Action Under the Sherman Law. — A declaration, in an ac- 
tion for damages against the rubber company, alleging that 
by means of such contracts it illegally restricted, limited, and 
controlled the interstate sale and transportation of lasts, 
though not explicitly and in the language of the statute alleg- 
ing a monopolizing, or an attempt to monopolize, stated a 
cause of action under the Sherman Law, prohibiting every 
person from monopolizing or attempting to monopolize any 
part of the trade or commerce among the several States, as 
“trade” necessarily involves both buying and selling, and a 
complete domination of either is a domination of the trade ; 
and “control,” as used in the declaration, was the substan- 
tial equivalent of “ monopoly,” as used in the statute. Hood 
Rubber Co. v. U. 8. Rubber Co ., 220 F., 587. 6—429 

23. Same— Declaration Construed as Alleging Contracts Made by a 
Rubber Company Were in Unreasonable Restraint of Trade. — 
A declaration, setting out the facts mentioned, stated no 
combination or conspiracy in restraint of trade, as against 
the rubber company, and was to be .supported, if at all, as 
alleging contracts made by it in unreasonable restraint of in- 
terstate trade, or a monopolization of that trade. Jb. 6 — 427 

86. Declaration Heed Only Set Out with Reasonable Certainty Causes 
Resulting in Plaintiff’s Injury.— 1 To require tbe party injured 
by the conspiracy denounced by section 1 of the Sherman 
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Law, to set oat his cause of complaint with that degree of 
• nicety and precision in stating times, places, methods, and 
persons required by the ordinary rules of common-law plead- 
ing, would be to nullify the beneficent purpose of the statute, 
and a declaration will not be stricken out, even though it 
may contain some statements of a general or indefinite char- 
acter, if it sets out with reasonable certainty and definiteness 
the causes which resulted in plaintiffs injury and connects 
the defendant therewith, any defendant deeming himself 
prejudiced by any such generality of statement having the 
right to move for a bill of particulars. Buckeye Potoder Co. 
v. Du Pont Potoder Co., 196 F., 522. 4—571 

27. Same — Declaration Held Sufficient, But Certain Allegations 
Stricken Out — The declaration in an action under section 7 
of the Sherman Law, to recover damages for the violation of 
sections 1 and 2 of the act construed, and Held not subject 
to a motion to strike out for uncertainty and Indefiniteness 
of statement but certain allegations stricken out as irrele- 
vant. J5. 4—672 

SS. Same — Bill Alleging Defendant Hade Leases of Shoe Haohinery 
Containing Provisions Prohibiting Lessees from Purchasing 
or Using Other Haohines, States Cause of Action Under the 
Clayton Law, etc. — A bill alleging that the corporation de- 
fendant made leases of shoe machinery to manufacturers for 
use throughout the United States which contained provisions 
prohibiting the lessees from purchasing or using machines of 
other makers under penalty of increased rental, or of the can- 
cellation of leases under which indispensable machines not 
otherwise obtainable were in use, Held to state a cause of ac- 
tion for violation of section 3 of the Clayton Act, although it 
was not alleged that the lessees expressly bound themselves 
to observe such restrictions. U . &. v. United Shoe Mach. Co., 
234 F., 147. 5—822 

29. Allegations That an Ice Company Is Engaged in Cutting Ice in 
One State and Selling It in Another, Not Sufficient to Show 
Corporation Is Engaged in Interstate Commerce. — Allegations 
that an ice company is engaged in cutting and harvesting ice 
in New Hampshire and transporting the same to Boston 
and selling it in Boston are not sufficient to show that the 
corporation is engaged in interstate commerce. Corey v. In- 
dependent Ice Co., 207 F., 461. 5 — 334 

SO, Same — General allegations That Defendants Entered into a Com- 
bination, ete., Held Insufficient, As Pleading Conclusions. — 
General allegations in a pleading that defendants entered into 
a combination and conspiracy in restraint of Interstate com- 
merce in violation of the Sherman Law, Held insufficient a a 
pleading conclusions. Ib. 5—387 
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SI. Bill to Enjoin Consolidation of Bailroads As in Violation of State 
Laws, Held Insufficient as Palling to Show Bestraint on Ex- 
clusively Intrastate Transportation.— A bill does not state a 
cause of action for an Injunction to restrain the consolidation 
of two railroad companies as being in violation of the anti- 
trust laws of certain States, where it alleges no facts showing 
any restraint upon transportation exclusively in any one of 
such States. DeKoven v. L. 8 . & M. 8. Ry. Co., 216 F., 966. 

5—472 

32. When General Averment of Injury Insufficient— Where in an 
action by a stockholder of a corporation against defendant, 
the only injury alleged was to the corporation, a general 
averment that plaintiff had been greatly injured in his busi- 
ness and property was insufficient as an allegation of injury 
to plaintiff distinct from that to the corporation. Amee v. 
American Tel. d Tel. Co., 166 F., 822. 3—688 

S3. Same. — The possibility that proof may be introduced at the 
trial of an Injury other than that alleged in the declaration 
will not require the overruling of a demurrer thereto. Ib. 

3—600 

34. Where a count in a complaint against an interstate carrier 

alleged a discrimination in rates against plaintiff, in that 
defendant charged plaintiff the full tariff rates and permitted 
plaintiff’s competitors by a device to transport their similar 
products at a lower rate, it stuted a cause of action for vio- 
lating the Interstate Commerce Act prohibiting discrimina- 
tion, and was therefore not demurrable, though it also in- 
sufficiently attempted to allege a combination or conspiracy, 
on defendant’s part, with certain other railroads to restrain 
trade, and to recover treble damages under the Sherman 
Law. American Union Coal Co. v. Penna. R. R. Co., 160 
F. f 279. 3—314 

35. Conclusions of Law Not Admitted by Demurrer. — An allegation 

In a complaint against an interstate carrier that plaintiffs 
had been obliged to pay excessive and unlawful rates with- 
out any facts to support the same was a statement of a mere 
conclusion of law, which was not admitted by demurrer. 
Meeker v. Lehigh VaUey B . R. Co., 162 F., 364. 3—394 

S3. Same.— In an action for injuries to complainant’s property and 
business by an alleged combination and conspiracy between 
interstate railroads controlling the shipment of anthracite 
coal an allegation that plaintiffs’ loss resulted from their 
being obliged to pay “ unlawful rates” for the transporta- 
tion of coal due to such combination and conspiracy was not 
effective to allege that the rates charged had been declared 
unlawful by the Interstate Commerce Commission. Ib. 

3-392 
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87. In Action for Damages, Facts Which Must Be Pleaded. — In an 
action under section 7, of the Sherman Law, to recover dam- 
ages for Injury alleged to have been caused to plaintiff by 
reason of contracts made by defendant In restraint of trade 
or commerce among the several States or with foreign na- 
tions, and an attempt by defendant to monopolize such trade 
or commerce, or a part thereof, in violation of said act, it 
is not sufficient to frame the declaration in the language of 
the statute, but the nature and substance of the contracts 
relied upon, and the substantial facts alleged to constitute 
an attempt at monopoly must be pleaded to enable the court 
to determine whether they are in violation of the statute, and 
to enable the defense to properly prepare to meet, the charge. 
CUley v. United Shoe Machinery Co ., 152 F., 728. 8—207 

38. Complaint Must Allege Rate Paid Declared Excessive by Inter- 

state Commerce Commission. — Congress by the Interstate 
Commerce Act of Feb. 4, 1887, as amended by Act June 29, 
1900, having established the Interstate Commerce Commis- 
sion with plenary power to determine in the first instance 
what rates for the transportation of interstate commerce 
are legal and reasonable and what are illegal and excessive. 
It will be presumed, in the absence of averments to the con- 
trary, that every interstate carrier has complied with the law 
by establishing, printing, filing, publishing, and posting them ; 
and hence no action can be maintained unless the complaint 
alleges that resort has been had to the Interstate Commerce 
Commission and the rate charged and paid declared exces- 
sive or unreasonable. Meeker v. Lehigh Valley R. R. Co ^ 
162 F., 362. 3 — 391-3 

39. Facts Which Must Be Alleged and Proven, to Sustain Aetion 

for Damages. — To sustain an action for damages under the 
Sherman Law, the plaintiff must allege, as well as prove, 
that defendant committed one or more of the acts declared 
to be unlawful by sections 1 and 2 thereof, by either enter- 
ing into a contract, combination, or conspiracy in restraint 
of interstate or foreign trade or commerce or monopolizing or 
attempting to monopolize a part of such trade or commerce, 
and in such clear and unambiguous language and with such 
reasonable certainty that the defendant and the court may 
be upprised of the alleged cause of action. Buckeye Powder 
Co. v. Du Pont Powder Co., 196 F., 516. 4 — 563 

40. Same — In Suit for Unfair Competition, Fraud Must Be Pleaded 

and Proved. — Fraud is the basis of all actions of unfair com- 
petition, and, as that is never presumed, the facts relied on 
to show fraud must be pleaded and proved. Motion Picture 
Pat. Co. v. Eclair Film Co., 208 F., 417. 8—345 

41. In Action for Damages, Caused by a Conspiracy, What Faets 

Must Be Alleged.— In an action for damages, caused by a 
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combination and conspiracy in restraint of the manufacture 
and Interstate sale of coated wire nails, a count containing no 
description of the trade, or of the business situation to which 
the alleged conspiracy or combination applied, and which 
did not describe plaintiffs business, or that of defendant, 
and which contained no allegations that defendant's acts were 
intended to affect anybody but plain tiff, nor that they were a 
part of any general scheme or conspiracy relating to, and 
affecting in any broad or substantial manner, the manufac- 
ture and sale of such nails, or that they did or could affect 
' , such manufacture and sale generally, was insufficient. Amer- 
ican Steel Co . v. American Steel d Wire Co., 244 F., 303. 

6—1022 

41 Same — Must Allege Conditions in Trade, the Alleged Conspiracy, 
and Its Effect on the Business of Complainant. — In an action 
against an illegal monopoly for damages under the Sherman 
Law, the declaration must describe the conditions in the trade 
In question, the alleged conspiracy or combination, and the 
business of plaintiff, and the effect thereon of the alleged 
conspiracy or combination, sufficiently so that the court can 
see that its acts might have affected the general conditions in 
the trade, and that plaintiffs business and situation were 
such that it might have been damaged by its conduct lb. 

6—1023 

43 . Where Question Relates to Jurisdiction, Averments Must Be 

Positive. — Where the question relates to the jurisdiction of 
Federal courts under a Federal statute, the averments of 
the pleadings purporting to give jurisdiction must be posi- 
tive, and argumentative inferences are insufficient Strout 
V. United Shoe Mach. Co., 195 F. f 317. 4—532 

44 . Alleging Fraudulent Concealment in Reply to Defense of Limi- 

tations — Fraud Effecting Concealment Must Be Speoifled. — 
Where plaintiff alleges fraudulent concealment in reply to a 
defense of limitations, it is not sufficient to allege generally 
that defendants fraudulently concealed the cause of action, 
but the fraud whereby such concealment was effected must 
be specified; nor will specific allegations of frauds or false- 
.* hoods by the defendants suffice, unless concealment of the 
cause of action would necessarily follow from them. Strout 
v. United Shoe Mach . Co., 208 F., 651. 4—551 

41 . Same— Must Specify Date and Circumstances of Discovery. — 
Plaintiff, In alleging fraudulent concealment in reply to a 
defense of limitations, must specify the date and circum- 
stances of his discovery of the cause of action, and show that, 
though he exercised reasonable diligence, he was unable to 
discover it Sooner. 76. • • 4—552 

46 . flame — Substituted Trustee Must Show Fiduciary Relation, Re- 
quiring Disclosure of Facts.— Where, in an action by a substl- 
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tuted trustee of a corporation, appointed in dissolution pro- 
ceedings, against those previously in control of the company 
for damages, due to defendants' acts, which were alleged to 
constitute an unlawful restraint of trade only, defendants 
pleaded limitations, and there was nothing to show a fidu- 
ciary relation between defendants and plaintiff, or his prede- 
cessor, requiring a disclosure of the facts, nor any breach of 
trust alleged as a basis of the action, there was nothing to 
relieve plaintiff from the obligation of specifying the fraud In 
a reply alleging fraudulent concealment of the cause of ac- 
tion ; and hence a reply merely alleging that defendants fraud- 
ulently concealed the cause of action from plaintiff and his 
predecessor was insufficient. Ib. 4 — 652 

47. In Action for Damages, Complaint Charging Exeontor in Rep- 

resentative Capacity for Acts of Decedent, Not Objectionable.— 
Where it was sought to hold executors liable for the acts of 
their decedents, the complaint is not objectionable, because 
charging them in their representative capacity. United Cop- 
per Sec . Co. v. Amalgamated Copper Co., 232 F., 570. 6 — 440 

48. Same — Date of Death of Decedent, As Well As Date of Con- 

spiracy, Should Be Pleaded. — In an action under section 7 of 
the Sherman Law, for treble damages for a conspiracy in re- 
straint of trade between defendants’ testators and others, the 
dates of the death of the decedents, as well as of the accom- 
plishment of the conspiracy, should be pleaded. 16. 6 — 440 

49. Same — Although Individuals Can Not Recover for Corporate In- 

jury, Allegations As to Conspiracy Against Corporations, Are 
Proper, in Action for Damages to Individuals. — In an action 
under section 7 of the Sherman Law, for damages resulting 
to individuals from a conspiracy to injure them and also cer- 
tain corporations in which they were stockholders, allega- 
tions as to the conspiracy against the corporations are proper, 
although the individuals could not recover for the corporate 
injury. Ib. 6 — 440 

80. Hultifariousness. — A bill setting up a claim for damages undef 

the Sherman Law and also asking an injunction restraining 
defendant from using complainant’s trade-mark and trade 
name, is multifarious, as joining two distinct causes of ac- 
tion, having no connection with each other, and one of 
which is triable at law. Block v. Standard Distilling d Dis- 
tributing Co., 96 F., 978. 1—993 

81. Hultifariousness of Bill.— A bill for relief by a minority stock- 

holder, on behalf of himself and all other stockholders simi- 
larly situated to set aside an alleged unlawful transfer of 
the property of the corporation in pursuance of a conspiracy 
between its officers and the transferee in restraint of trade 
and commerce, and which also seeks the recovery of treble 
damages under the Sherman Law is multifarious, since such 
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damages are only recoverable in an action at law by the 
plaintiff as an individual, and not a3 a stockholder, while 
the equitable relief prayed for is in behalf of the corpora- 
tion, and, if granted, would inure to the benefit of all the 
stockholders. Metcalf v. Amer. School Furniture Co., 108 
F. f 909. «— 75 

52 . Multifariousness of Bill— Waiver.— The failure of defendants 

to object to a bill on the ground of multifariousness until 
final hearing, or until after complainant has taken his proofs, 
Is a waiver of objection, and, while the court on such hear- 
ing may of its own motion dismiss the bill, it will not do so 
if that objection does not embarrass or prevent the decreeing 
of relief (Per Buffington , 0. J.) U . S. v. Reading Co., 
183 F., 462. 3—917 

53. Duplicity.— A declaration in an action brought under section 

7 of the Sherman Law to recover damages for a 
violation of section 1 of the act, which alleges in a single 
count that defendant entered into a “contract, combination, 
and conspiracy ” in restraint of trade, is bad for duplicity. 
Rice v. Standard Oil Co., 134 F., 464. 2—633 

54 * Same — The Sherman Law makes a distinction between a con- 
tract and a combination or conspiracy in restraint of trade. 
Ib. 2—634 

55 . Same — Declaration Alleging Conspiracy, and Also the Making 

of Contracts, Not Duplicitous. — A declaration in an action for 
damages which alleges a conspiracy to monopolize Interstate 
commerce in certain articles, is not bad for duplicity because 
it also alleges the making of contracts and combinations, 
where they are but steps in such conspiracy. Buckeye Pow- 
der Co. v. Du Pont Powder Co., 196 F., 517. 4 — 565 

56. A Charge of Illegal Combination, and of Monopoly, in One Count 

of Declaration, Does Not Render It Duplicitous and Uncer- 
tain. — Since the thing forbidden by the Sherman Law, may 
consist of a scheme or an unlawful combination as a whole, 
a declaration for civil damages authorized by section 7 of 
that Law, charging in a single count that defendant was an 
Illegal combination in restraint of trade, etc., and that by 
reason of conspiracy and monopoly defendant had practically 
monopolized the entire business of manufacturing shoe ma- 
chinery in the United States, and had utterly destroyed 
plaintiff’s interstate trade and commerce in such machinery 
and rendered plaintiff’s patents valueless, etc., was not ob- 
jectionable for duplicity and uncertainty on the theory that 
each one of the things forbidden in sections 1 and 2 of that 
Law were distinct offenses, and that the declaration should 
charge such separate offenses in separate counts. CiUey v. 
United Shoe Mach. Co., 202 F., 600. 4-559 
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57. Same — Charge of Illegal Combination, and of Monopoly, in One 
Count of Declaration, Does Not Render It Duplieitons and 
Uncertain. — Since the thing forbidden by sections 1 and 2 
of the Sherman Law, may consist of a scheme as a whole 
or an unlawful combination as a whole, a declaration for 
civil damages authorized by section 7, charging in a single 
count that defendant was an illegal combination in restraint 
of trade, etc., and that by reason of conspiracy and monopoly 
defendant had practically monopolized the entire business of 
manufacturing shoe machinery in the United States, and 
had utterly destroyed plaintiffs Interstate trade and com- 
merce in such machinery, and rendered plaintiffs patents 
valueless, etc., was not objectionable for duplicity and un- 
certainty, on the theory that each one of the tilings forbidden 
in sections 1 and 2 were distinct offenses, and that the dec- 
laration should charge such separate offenses in separate 
counts. Strout v. United Shoe Mach. Co., 202 F., 604. 4 — 548. 

18. Indeflniteness. — In an action by a corporation for the infringe- 
ment of elevator patents, an answer alleging as a defense 
that the pluintiff is an unlawful combination in restraint 
of trade and in violation of the Sherman Law, but 
which fails to state who are in the combination in the agree- 
ment characterized as unlawful, and does not disclose fully 
and in detail that the combination was entered into after 
the act took effect, and all the facts necessary to show its 
illegality, is insufficient for indefiniteness. Oti$ Elevator 
Co. v. Geiger, 107 F., 131. 2—66 

59. Allegations of an Existing Business Unnecessary. — In order to 
state a cause of action for damages for conspiracy in re- 
straint of interstate commerce under the Shermun Law, it 
is not necessary to allege injury to an existing business, 
though it is necessary to state facts showing an intention 
and preparedness to engage In business, it being as unlawful 
to prevent a person from engaging in business as it is to drive 
one out of business. American Banana Co. v. United Fruit 
Co., 166 F., 264. 3—566 

gO, Same — Incidental Allegations. — Where a complaint for con- 
spiracy in restraint of foreign commerce in violation of the 
Sherman Law charged Injury to plaintiffs plantation by 
Costa Rican officials resulting from an alleged conspiracy 
with defendant, and also that defendant controlled the banana 
market in the West Indies and in Central and South America 
and prevented plaintiff from buying and shipping bananas to 
the United States and selling them to its great profit, which 
it would otherwise have done, such latter allegation would be 
treated as incidental to plaintiff’s demand for damages for 
injury to its plantation, in the absence of an allegation that 
plaintiff had invested any money in preparing to engage In 
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buying, shipping, and selling bananas as a business Independ- 
ent of the operation of its own plantation. Ib . 3 — 567 

61 . When General Allegations of Result of Combination Sufficient—* 

Where a declaration sufficiently charges a contract or combi- 
nation on the part of defendants in restraint of trade and 
commerce among the States, in violation of the Sherman 
Law, general allegations showing that the result of such 
contract or combination was to deprive plaintiff of customers 
and prevent it from making a profit in its legitimate busi- 
ness as theretofore are sufficient to support an action for 
treble damages, under section 7 of the Law. Wheeler-Ste n- 
tel Co. v. National Window Glass Jobbers ’ Ass'n, 152 F. ( 874. 

8—223 

62 . Inconsistent Allegations in Declaration and Replication — Ef- 

fect. — Where, in a suit by a substituted trustee of a cor- 
poration to recover damages alleged to have resulted to the 
corporation’s business from a secret conspiracy by defendants 
in alleged violation of the Sherman Law, plaintiff described 
himself as trustee of the corporation, and alleged that he 
had been appointed substituted trustee in a proceeding in 
Maine for the disposition of the corporation, and that the 
decree vested in his predecessor all the corporation’s chose*? 
of action, property, etc., and that he had succeeded thereto, 
and had received authority to collect all debts and claims due 
the corporation, his denial in a replication that the corpo- 
ration or its officers, after the decree had been entered, were 
without control of the corporation’s affairs or management, 
was inconsistent with the allegations of his declaration, and 
no force could be given thereto. Strout v. United Shoe Mach. 
Co., 208 F., 650. 4—540 

63 . Certain Inconsistent Prayers In Bill Held Did Hot Render It 

Fatally Defective. — The term “alternative,” as used in 
Equity Rule 25, allowing relief to be stated and sought in 
alternative forms, means mutually exclusive, and the term 
M cause of action,” being defined as composed of the right 
of the complainant, and the obligation, duty, or wrong of 
the defendant, combined, a bill praying the destruction of 
a railroad lease as obnoxious to the Sherman Law, and also 
the preservation of the present status of the stock of the 
lessor company which depended entirely on a lease sought 
to be annulled, was not fatally defective because the prayers 
were inconsistent. Boyd v. N . 7. & H. R. R. Co. 220 F., 179. 

6—518 

64 . 8ame — Indeflniteness of Statement Ho Ground for Motion to Dii- 

mlss t if Bill States Cause of Action. — In the Federal courts of 
equity, indeflniteness of statement in a bill is not ground for 
a motion to dismiss, if, fairly construed, it states ft cause of 
action; but the defendant has an adequate remedy under 
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equity rule 20 by motion for more particular statement. 
U. S. v. United Shoe Mach. Co ., 234 F., 137. 3—808 

85. Same — When Instruments in Writing Need Not Be Bet Oat — 
Instruments of writing need not be set out in extenso in a 
bill, unless the bill shows that it is essential to the proper 
construction of the particular clauses complained of, and 
which are set out. 76. 5 — 810 

66. In Indictments, Not Necessary to Set Out Numerous Documents 

by Their Tenor. — Where, in an indictment, it is necessary to 
plead numerous documents which in themselves were not 
directly the subject matter of the litigation, it is not neces- 
sary to set out euch instrument by its tenor. U. 8 . v. Wine- 
low, 195 F., 582. 5—176 

67. Technical Defects in Bill. — That a bill for injunction contains 

no prayer for process, this being a mere technical defect, 
although it renders the bill demurrable, does not affect the 
Jurisdiction of the court or render the injunction Issued 
thereon void. U . 8. v. Aglcr, 62 F., 824. 1 — 294 

66. Same — Defendants Not Named in Bill Nor Served with Sub- 
poena. — An injunction for such purpose becomes binding as 
against one not named in the bill, and not served with sub- 
poena, when the injunction order is served on him as one of 
the unknown defendants referred to in the bill. lb. 1 — -298 

69. Same — Proceedings to Punish Violation. — An information to 
punish violation of such an injunction order which fails 
• to allege that the order was a lawful one, in the language 
of the statute, or that the person charged, not named in the 
order, was one of the unknown parties referred to therein, 
or that, either by his words or his acts, he was engaged In 
aiding the common object with other members of the alleged 
combination, lacks the necessary certainty. Ib. 1 — 300 

76. Allegations on Belief. — An allegation that plaintiff has “ reason 
to believe,” and therefore “ alleges,” etc., is sufficient under 
Revisal N. C. 1905, 8 489, requiring matter to be alleged as 
of plaintiff’s knowledge or upon “ information and belief.” 
Ware- Kramer Tobacco Co. v. American Tobacco Co., 180 F„ 
169. 3—792 

71. A bill in equity should be construed to mean what it fairly con- 
veys by a fairly exact use of English speech, lb. 8 — 785 

78. In Civil Actions, Pleadings Are to Be Taken to Mean What 
Their Language Fairly Imports. — In modern practice, plead- 
ings in civil actions at law or in equity are not construed 
with the strictness formerly applied to criminal indictments, 
but are to be taken to mean what their language fairly im- 
ports. U. 8. v. United Shoe Mach. Co., 234 F., 136. 5 — 807 

78. Allegations of Continuance of Conspiracy — How Denied. — Alle- 
gations in the indictment consistent with other facts alleged 
that a conspiracy continued until the date of filing must be 
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denied under the general issue and can not be met by special 
plea in bar. U. 8 . v. Kissel , 218 U. S., 610. 3—825 

74. All Delenses Open Under General Issue.— This court, having on 

an appeal under the criminal appeals act held that allega- 
tions as to continuance of a conspiracy can not be met by 
special plea in bar, all defenses, including that of limitations 
by the ending of the conspiracy more than three years before 
the finding of the Indictment, will be open under the general 
issue and unaffected by this decision, /&. 3—825 

75. Liberal Latitude Allowed. — In an uction under the Sherman 

Law to recover damages for an alleged unlawful conspiracy 
or combination in restraint of interstate trade and commerce, 
owing to the complicated nature of the case and the numer- 
ous elements which may enter into such a conspiracy, the 
plaintiff must be given liberal latitude in his pleading, and 
matter will not be stricken from his complaint on motion 
under a State statute as “ irrelevant and redundant,” unless 
it is clearly so; but matter which is manifestly purely evi- 
dentiary will be stricken out lb . 3 — 778 

76. Amended Pleadings — Discretion of Court. — Granting or refusing 

leave to a plaintiff to file an amended statement of claim 
rests in the sound discretion of the court, and, where the 
application is to file an amended statement containing differ- 
ent counts as an entirety, the court may properly pass on it 
as an entirety. Loeb v. Eastman Kodak Co., 183 F., 710. 

3—983 

77. Withdrawal of Plea to File Demurrer — Discretion of Court. — It 

is within the discretion of a Federal court to permit a de- 
fendant to withdraw a plea and file a demurrer on such 
terms as to costs as it deems just. Ib. 3—982 

78. Pleas in Abatement— Grounds.— In the Federal courts, a plea 

in abatement in a criminal case may properly raise an issue 
of fact as to what evidence was presented to the grand 
jury. V. B. v. Swift , 186 F., 1019. 4-78 

79. That United States Has Instituted Suit Against a Corporation 

as an Illegal Monopoly, No Defense to an Infringement 
Suit. — An allegation in the answer in an Infringement suit 
that the United States had Instituted a suit for the dissolu- 
tion of complainant corporation as an illegal monopoly states 
no ground of defense, since the fact alleged, if proved, would 
be irrelevant. Motion Picture Patents Co. v. Eclair Film Co. 9 
208 F., 416. 5—844 

90. In Suit by Minority Stockholder, Where Sole Belief Prayed Is 
for Damages, Bill Not to Be Construed to Bequire Corpora- 
tion to Sue, etc. — Where the sole relief prayed in a bill by 
a minority stockholder of a corporation was that the de- 
fendants be decreed to pay over to the corporation treble 
damages sustained by a violation of the Sherman Law, it 
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could not be construed as a bill to require the corporation, 
which was made a party, to sue the other defendants for 
such damages. Fleitmann v. United Qas Imp . Co., 211 F. t 106. 

6—429 

51. Where No Allegation of Violation of the Sherman Law Is Hade 

in the Bill, a Decree That a Labor Union Was an Unlawful 
Combination Can Not Be Sustained. — A decree determining 
that a labor union was an unlawful combination or con- 
spiracy in restraint of trade in violation of the Sherman 
Law could not be sustained where there was no allegation of 
defendant's violation of such law in the pleadings. MitcheU 
v. Hitchman Coal d Coke Co., 214 F., 713. 6 — 631 

52. Allegations In Petition, of Resort to Patented Cartons, as a Sub- 

terfuge to Evade the Law Against Price Restrictions, Not So 
Irrelevant As to Justify Striking Out — The allegations in the 
petition, attacking as violative of the Sherman Law, price 
restrictions imposed by a manufacturer on the resale of its 
product, packed in patented cartons, that it resorts to the 
cartons as a subterfuge to evade such law, is not so clearly 
Irrelevant as to Justify its elimination on motion to strike 
out, though the fact of the cartons being resorted to as a 
subterfuge be not necessary to lack of protection of the 
transaction by the patent U. 8. v. Kellogg Toasted Com 
Flake Co., 222 F., 730. 6—667 

II. Practice. 

83. Bill and Answer — Waiver of Oath. — Where the bill for injunc- 

tion waives the oath of the respondents, an answer, under 
oath, denying all the equities of the bill, can, under the 
amendment to equity rule 41, be used at the hearing with 
probative force of an affidavit alone. Whether the injunc- 
tion should issue must be determined by the whole evi- 
dence submitted. 17. 8. v. Workingmen's Amalg . Council , 
64 F., 994. 1—110 

Case affirmed, 57 F., 85 (1—184). 

84 . Hearing on Bill and Answer — Evidence. — When a suit is heard 

on bill and answer, the allegations of fact in the bill that, 
are denied in the answer arc to be taken as disproved, and 
the averments of fact in the answer stand admitted. U. 8 . 
v. Trdns-Mo. Ft. Assn. } 58 F., 77. 1—212 

86. Same. — Where the contract is admitted, but the allegations 
tending to show its sinister purpose, tendency, and effect con- 
tained in the bill are denied by the answer, and averments 
tending to show a just and honest purpose, tendency, and 
effect are made, the latter averments contained in the an- 
swer stand admitted, and the contract will be presumed to 
have been made for an honest and legitimate purpose, unless 
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the provisions of the agreement clearly show the contrary. 
In the examination of such a contract, fraud and Illegality 
are not to be presumed. Ib. 1—212 

86. Notice — Restraining Order.— Under section 4 of the Sherman 

Law, a restraining order may be issued without notice, 
under the circumstances sanctioned by the established usages 
of equity practice in other cases. U. 8. v. Coal Dealer i* 
Assn, of Cal., 85 F., 252. 1—749 

87. What Mast Be Shown. — In order to maintain a suit under the 

Sherman Law the Government is not obliged to show that 
the agreement in question was entered into for the purpose 
of restraining trade or commerce, if such restraint is its 
necessary effect U. S. v. Trans-Mo . Ft. Assn., 166 U. S., 290. 

1 — 649 

68. Allegation! and Proofs — Means Contemplated. — It is not incum- 
bent upon the prosecution to prove that all the means set 
out in the Indictment were in fact agreed upon to carry out 
the conspiracy, or that any of them were actually used or 
put in operation. It is sufficient if It be shown that one or 
more of the means described in the indictment were to be 
used to execute that purpose. U. 8 . v. Cassidy , 67 F. f 698. 

1 — 450 

88. Same — Overt Acts. — While at common law it was not necessary 

to aver or prove an overt act in furtherance of a conspiracy, 
yet, under the statute relating to conspiracies to commit an 
offense against the United States, the doing of some act 
in pursuance of the conspiracy is made an ingredient of the 
crime, and must be established as a necessary element 
thereof, although the act may not be in itself criminal. 
XJ. 8. v. Thompson , 31 Fed., 331, 12 Sawy., 155 cited, lb. 

1—459 

80. Same. — It Is not necessary, however, to a verdict of guilty that 

the Jury should find that each and every one of the overt 
acts charged in the indictment was in fact committed; but 
it is sufficient to show that one or more of these acts was 
committed, and that It was done in furtherance of the con- 
spiracy. Ib: . 1—464 

81. Allegation of Amount of Controversy. — It is not essential that 

a bill in a Federal court should state the amount or value 
in controversy, if it appear^ to be within the jurisdictional 
limits, from the allegations of the bill, or otherwise from the 
record, or from evidence taken in the case before the bearing 
of objections to the jurisdiction. Bbbinson v. Suburban 
Brick Co. t 127 F., 804. 2—312 

82. When Parties Charged Jointly, Plaintiff Not Required to Eleet — 

Where a complaint for conspiracy to monopolize interstate 
trade and commerce charged all the defendants Jointly with 
having entered each of the alleged combinations and con- 
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spiracles complained of, and all the acts were alleged to 
have been done pursuant to a common design, plaintiff was 
not required to elect because some of the defendants were 
charged with doing one act and others with another. Mon- 
arch Tobacco Works v. American Tobacco Co. t 165 F„ 782. 

3 — 546 

93. Jurisdiction of Court — How Baised. — The question whether a 

suit in a Federal court is maintainable in the district where 
brought, under the statute, may be raised either by motion 
to set aside the service of process or by special demurrer, 
where a special appearance is made for that purpose only, 
and befbre pleading to the merits; but the right is waived 
by filing a general demurrer or pleading to the merits. Ware- 
Kramer Tobacco Co . v. American Tobacco Co,, 178 F., 119. 

3—770 

94. Pendency of Criminal Prosecution. — Unless In an exceptional 

case, a Federal court of equity will not postpone the hearing 
and decision of a suit brought by the United States under 
Sherman Law to enjoin violation of the act to await the de- 
termination of a criminal prosecution against some of the 
same defendants based on the same alleged violations. U. 8. 
v. Standard Sanitary Mfg. Co., 191 F., 193. 4 — 425 

95. The only question before the Federal Supreme Court on an ap- 

peal taken under the act of March 2, 1907, Criminal Appeals, 
from a judgment sustaining a special plea in bar when the 
defendant has not been put in jeopardy, is whether such plea 
in bar can be sustained. U. S. v. Kissel , 54 L. ed., 1168. 

3—822 

98. Under the practice in this country the examination of witnesses 
by a Federal grand jury need not be preceded by a present- 
ment or formal indictment, but the grand jury may proceed, 
either upon their own knowledge or upon examination of 
witnesses, to inquire whether a crime cognizable by the court 
has been committed, and if so, they may indict upon such evi- 
dence. Hale v. Henkel, 201 U. S., 43. 2—674 

97. In summoning witnesses it is sufficient to apprise them of the 

names of the parties with respect to whom they will be 
called to testify without indicating the nature of the charge 
against them, or laying a basis by a formal indictment. Ib. 

2—891 

See also Witnesses ; and Gband Jury. 

98. In an action against corporations for violations of the Sherman 

Law the books of the various defendants both before and after 
the alleged combination, and the contracts between them, at 
well as other papers referred to in the opinion, are all mat- 
ters of material proof, but whether material or not the testi- 
mony must be taken and exceptions can be noted by the ex- 
95825 0 — 18 24 
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aminer and the materiality of the evidence passed on by the 
court. Nelson v. United States , 201 U. S., 92. 2 — 921 

99. In Suit to Restrain Illegal Combination, Court Will Not Con- 

sider Minor Combinations. — In a suit to restrain all defend- 
ants from carrying out an illegal combination under the Sher- 
man Law in which all defendants participated, the court will 
not consider minor combinations between less than all of the 
defendants which did not constitute part of the general com- 
bination found to be illegal. To do so would condemn the 
bill for misjoiner and multifariousness. t/. S. v. Reading Co ., 
226 U. S., 372. 4—737 

100. Supreme Court Will Not Consider a Contention Raised for the 

First Time Before It, That One of Defendants Itself Was an 
Illegal Combination. — Where an action under section 7 of 
the Sherman Law was tried in the circuit court and argued 
in the Circuit Court of Appeals on the basis of cooperation 
between the defendants, the Supreme Court will not con- 
sider a contention raised for the first time that one of the 
defendants was itself a combination offensive to the statute. 
Virtue v. Creamery Package Mfg. Co . et al., 227 U. S., 38. 

4—835 

101. Where Main Suit Is Settled, Every Proceeding Dependent 

Thereon, Is Settled. — Where the main suit in which an in- 
junction order has been granted is settled and discontinued, 
every proceeding which is a part thereof, or dependent 
thereon, is also necessarily settled as between the parties. 
Qompcra v. Bucks Stove A Range Co 221 U. S., 451. 4 — 791 

102. Same — Variance Between Procedure to Punish for Civil and 

Criminal Contempts. — There is a substantial variance be- 
tween the procedure adopted and punishment imposed, when 
a punative sentence appropriate only to a proceeding for crim- 
inal contempt is imposed in a proceeding In an equity action 
for the remedial relief of an injured party. lb. 4 — 789 

103. Objections to Demurrer, Not Passed On, etc., When They May 

Again Be Raised in the Trial Court. — An objection to the de- 
murrer made by certain defendants and sustained as to 
one count, and not passed on as to other counts which were 
struck down by the district court but sustained by the 
Supreme Court, may be raised in the district court by such 
defendants in regard to such counts when the case is again 
before that court. U. S. v. Pacific A Arctic R. & N. Co., 
228 U. S., 108. 9—233 

104. Same — When Reversing Judgment of a District Court, Sustain- 

ing Demurrer to Indictment, Supreme Court Will Leave Open 
to Trial Court Questions Not Passed Upon on Former Rul- 
ing* — The Supreme Court, when reversing a judgment of 
a Federal district court, sustaining demurrers to an indict- 
ment charging violations of the Sherman Law, which is 
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based upon the construction of that act, will leave it open 
to that court to pass upon such of the grounds of demurrer 
as were not considered in the former ruling, especially 
where the Government does not express great confidence in 
the sufficiency of the indictment. Ib. t 57 L. Ed., 742. 5 — 233 

105. Where State Court Dismissed Bill Because Aets Charged Not 

Within the Statute, the Judgment Will Be Reversed on That 
Ground, and Other Questions Not Deeided. — Where the State 
court dismissed the bill solely on the ground that defend- 
ant’s acts were not within the denunciation of the Federal 
statute on which plaintiff relied, the judgment will be re- 
versed on that ground and it is unnecessary for this court 
to decide other Federal questions involved. Straus v. Ameri- 
can rub. Assn., 231 U. S., 236. 4—856 

106. Where Two Parties Petition for Writs of Certiorari When One 

Will Be Denied. — Where two parties petition for writs of 
certiorari to review the same judgment, but the entire mat- 
can be disposed of on one petition, the other will be 
denied. Gompers v. U. S. f 233 U. S., 607. 4—795 

107. Where Statute of Limitations Pleaded, When General Exception 

Sufficient. — Where the statute of limitations was pleaded, 
and, after a decision that it was inapplicable, one general 
exception was presented on his behalf in that regard, the 
rights of the defendant are sufficiently preserved. Ib. 

4—790 

108. On Demurrer, When Facts Justify, Court Nay Assume Transac- 

tion Complained of Was Interstate. — Where the pleading of 
the plaintiff in error demurred to, justified the inference that 
the transaction alleged to be in violation of the Sherman Law 
was interstate, the court may assume that such was the case, 
and, if the decision turns on the construction of the act, a 
Federal question is involved. Wilder Mfg. Co. v. Com Prod- 
ucts Ref. Co., 236 U. S., 171. 6—551 

109. Supreme Court Will Not Pass on Hoot Questions. — The Su- 

preme Court can not pass upon questions which have, as an 
inevitable legal consequence of the European War now fla- 
grant, become moot U. S. v. Hamburgh- American Line , 239 
U. S., 476. 4—910 

110. Same — Will Take Judioial Notice of European War. — The Su- 

preme Court takes judicial notice of the European War and 
that its inevitable consequence has been to Interrupt the 
steamship business between this country and Europe. Ib. 

4-910 

111. Same — Will Not Establish Rule for Controlling Predicted Fu- 

ture Conduct. — It is a rule of the Supreme Court, based on 
fundamental principles of public policy not to establish a 
rule for controlling predicted future conduct ; and it will not 
decide a case, involving a combination alleged to be in viola- 
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tion of the Sherman Law, which has become moot as a legal 
consequence of war, because of probability of its being re- 
created on the cessation of war. Ib. 4 — 910 

118. Same — Will Reverse Case Bedded Against Government Where 
It Has Become Hoot, and Remand with Directions to Dismiss 
Bill Without Prejudice. — Where a case to dissolve a combi- 
nation alleged to be illegal under the Sherman Law has be* 
come moot and the Supreme Court has thus been prevented 
from deciding it upon the merits, and the court below decided 
against the Government, the course most consonant with Jus- 
tice Is to reverse, with directions to dismiss the bill without 
prejudice to the Government in the future to assail any 
actual contract or combination deemed to offend the Sher- 
man Law. lb. 4 — 912 

118. Writ of Error Allowed by Supreme Court, When Should Go to 
Circuit Court of Appeals, Although Trial Court Has Dis- 
missed the Cause. — For review in the Supreme Court of a 
final judgment of the Circuit Court of Appeals directing that 
an action be dismissed, the writ of error should go to that 
court; and its efficacy is not impaired by the circumstances 
that, before the allowance of the writ by that court, the trial 
court, obeying the mandate, has entered judgment of dismis- 
sal and has adjourned for the term before any application has 
been made to recall its action. Thomsen v. Cayscr, 243 U. S. f 
82. 6—724 

114. Same — When Consent to Final Judgment Hot a Waiver of 

Errors Relied on. — When parties in the Circuit Court of Ap- 
peals, desiring to shorten the litigation by bringing the merits 
directly to the Supreme Court, consent that a final judgment 
may be made against them In lieu of one remanding the cause 
for a retrial, the consent is not a waiver of errors relied on, 
and a final judgment entered as requested is reviewable in 
the Supreme Court, lb. 0 — 725 

115. Court Hay Allow New Cause of Action to he Set np by Amend- 

ment. — The trial court In its sound discretion may allow a 
new cause of action to be set up by amendment of the com- 
plaint lb . 6 — 710 

116. Bill Hay be Dismissed as to Unincorporated Labor Union, etc., 

and Stand as to Remaining Individual Defendants. — A bill 
in the Federal circuit court to enjoin the interference with 
an employer’s business may be dismissed as to a voluntary 
unincorporated labor union and its members generally, for 
want of jurisdiction of them, and stand as to the remaining 
individual defendants. Irving v. Joint Council of Carpenters , 
etc., ISO F., 897. 5-B79 

117. Same — On Bill to Enjoin, Injunction is Properly Continued 

Fending the Action.— On a bill to enjoin Interference with an 
employer, an Injunction is properly continued pending the 
action, restraining individual defendants from calling out 
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employees In other trades who have no grievances against 
their employers, and from notifying owners, builders, and 
architects and others that they are likely to have their 
operations suspended if they use complainant’s products. 16. 

5 — 378 

118. Federal Conformity Statute Does Not Cover Instructing Jury. — 

The Federal conformity statute (Rev. St. sec. 914), providing 
for conforming the procedure in the Federal courts to that 
in the State courts in civil actions at law, does not cover 
instructing the jury. Steers v. V. S., 192 F., 10. 4 — 440 

119. When Federal Court Will Not Follow State. — Under the con- 

formity statute (Rev. St., sec. 914), a Federal court will fol- 
low the practice prescribed by a State statute “as near as 
may be,” but not where it would defeat or incumber the ad- 
ministration of the law under Federal statutes. Buckeye 
Powder Co. v. Du Pont Powder Co., 196 F., 516. 4 — 563 

120. Same — On Motion to Strike Out, Court Will Strike Out Matter 

Not Directly Challenged. — In disposing of a motion to strike 
out a declaration as so defective in form as to prejudice 
a fair trial of the cause, the court will notice and strike 
out objectionable parts, although not directly challenged, 
where necessary to a proper disposition of the motion. Ib. 

4—568 

121. Same — On Motion to Strike Out, General References to Defend- 

ants Not Served, Will be Stricken Out. — In an action for dam- 
ages under the Sherman Law, where a conspiracy is charged 
between a large number of persons and corporations named, 
only those who are served should be declared against as 
defendants, and the naming of all as defendants in the 
declaration, together with general reference to the defend- 
ants, without specifically naming those referred to, consti- 
tutes a defect which will be corrected by the court on a 
motion to strike out the pleading. Ib. 4 — 569 

122. Same — Declaration Held Sufficient, but Certain Allegations 

Stricken Out. — The declaration in an action under section 7 
of the Sherman Law, to recover damages for the violation 
of sections 1 and 2 of the Law, construed, and held not 
subject to a motion to strike out for uncertainty and indef- 
initeness of statement, but certain allegations stricken out 
as irrelevant. Ib. 4 — 572 

128. Profert of Judgment Made by Answer — Effect of. — By the 
profert of the judgment in a cause in a State court, made 
by the answer pleading it as res judicata, the record of such 
cause becomes part of the pleading, so that the court may, 
and is bound to, inspect it as such; it not being required 
to be annexed as an exhibit to the answer, and testimony or 
affidavits not being necessary. Straus v. American Pub. 
Asm., 201 F., 309. 4—840 
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124. Ob Writ of Error from Dismissal of Complaint on Demurrer 

Thereto, Appellate Court Will Review All Questions raised by 
the Demurrer.— On writ of error from a judgment dismissing 
an action on demurrer to the complaint, the appellate court is 
not limited to a consideration of the particular ground of 
demurrer sustained by the trial court but all questions raised 
by the demurrer are reviewable. Dowd v. Untied Mine 
Workers of America, 235 F., 8. 8 — 652 

125. Where There Is Identity of Parties and of Subject Hatter, In- 

dictments Charging Violations of Different Laws, Hay Be 
Consolidated and Tried Together. — Defendants were charged 
with a conspiracy to do acts in restraint of trade, in viola- 
tion of the Sherman T^aw, and also with a conspiracy, under 
section 37 of the Criminal Code, to violate section 13 
thereof, declaring that whoever, within the territory or 
jurisdiction of the United States, begins or sets on foot, 
or provides or prepares the means for, any military ex- 
pedition or enterprise, to be carried on from thence against 
the territory or dominions of any foreign prince or state or 
people with whom the United States are at peace, shall be 
punished. The indictment under the Sherman -Law charged 
no overt act, but charged that the conspiracy was entered 
into within the district, while the indictment under section 
37 charged the commission of an overt act within the dis- 
trict, although the contemplated activities would take a wide 
range. Both conspiracies were directed against the muni- 
tions trade of the United States with France, Russia, Eng- 
land, and Japan, and defendants’ purpose was to prevent the 
shipment or transportation of munitions of war to such 
countries, either by destroying munition plants in the United 
States or destroying ships and railroads outside of the United 
States engaged in carrying munitions. Held, that, as there 
was an identity of parties and of subject matter and both 
conspiracies were entered into in the same district, though 
defendants w T ere indicted under the Sherman Law for their 
conspiracy against munition plants in the United States, the 
indictments should be consolidated and tried together for con- 
venience. U. S. v. Bopp., 237 F., 284. 6 — 707 

126. Counsel Compelling, Under Subpoena, Production of Document, 

Can Not Inspect Until Court Has Held It to Be Admissible. — 
Where a witness produces documents under subpoena, each 
document so produced goes direct to the court and will not 
be seen by the counsel compelling Its production, unless and 
* until the court has held it to be admissible. Great Eastern 
Clay Products Co., (not reported). 6 — 1042 

POWDER. See Combinations, 101. 

POWER. 

L Of Courts — Distinction Between Power to Grant Relief for Fail- 
ure to Construct, and to Prevent Elimination of an Existing, 
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Competing Railroad. — There is a clear distinction between the 
power to grant relief respecting the past failure to construct 
one of two projected parallel lines of railroad and the power 
to prevent the elimination of one of two parallel roads in 
actual existence and operation. U. 8. v. L. S. d M. 8. Ry. 
Co. et a!., 203 F., 317. 5—273 

2. Congress Has Not the Power to Compel a Person to Sell His 
Goods to a Particular Customer. — Congress is without consti- 
tutional power to authorize the courts by injunction to com- 
pel a person, selling goods in interstate commerce, and affect- 
ed by no public duty, to sell his goods to a particular cus- 
tomer. Great Atl. d Pac. Tea Co. v. Cream of Wheat Co ., 224 
F., 574. 5—872 

PRELIMINARY INJUNCTIONS. See Injunctions, 8, 38, 41, 44. . 

PREPAYMENT OF FREIGHT. See Cakriebs. 

PRICE RESTRICTIONS. 

1. Patentee May Not by Notice, Limit Resale Price of Patented 

Article. — A patentee may not by notice limit the price at 
which future retail sales of the patented article may be made, 
such article being in the hands of a retailer by purchase 
from a jobber who has paid to the agent of the patentee the 
full price asked for the article sold. Henry v. Dick Co., 224 
U. S., 1, distinguished ; Bauer d Cie v. O'Donnell 229 U. S., 1. 

6—804 

2. Same — Exclusive Right to Vend, Does Not Include Right to 

Control Resale Price of Article. -The exclusive right to 
“make, use, and vend the invention or discovery,” granted 
by section 4884, Revised Statute, to the patentee, his heirs and 
assigns, does not include the right to limit by notice the price 
at which the patented article may be resold at retail by a 
purchaser from jobbers who have paid to the patentee's 
agent the full price asked. Ib ., 57 L. Ed., 1041. 6 — 804 

3 . Resale Price of Patented Article Can Not Be Controlled by. — 

The monopoly of use granted by the patent law can not be 
made a means of controlling the prices of the patented arti- 
cles after they have been, in reality even though not in form, 
sold and paid for. Straus v. Victor Talking Machine Co., 
243 U. S., 501. 6—820 

4. Same — When Such Restrictions, by Means of “License Notices,” 

Are Void — In such case, as to purchasers not in privy with 
the patent owner, the restrictions of the “license notices” 
’ are to be treated as void attempts to control prices after sale, 
and in buying from the dealers and reselling to the public at 
prices lower than the notices prescribe such purchc^ers do 
not violate the rights secured to the patent owner by the 
patent law. Ib. 6 — 820 

•. For the Purpose of Evading Sherman Law, Void. — If a license 
restriction imposed by the owner of a patent is not for the 
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purpose of protecting the patent or for securing its benefits, 
but for the purpose of evading the Sherman Law, it is void. 
Ingersoll & Bro. v. McCoU, 204 F., 149. 6—161 

6 . Same — Certain Restrictions on Sale of Watohes Held Not to 

Apply to Purohaser Having No Contract Relations with 
Manufacturer. — Complainants make and sell, under different 
trade names, watches containing, parts which are patented. 
Each watch is placed in a box, and on some of the boxes 
is printed a notice or so-called license restriction, by which 
complainants attempt to control the price at which the 
watch may be sold by jobbers and retailers under penalty 
of being charged with infringement of the patents. Others 
of the watches, sold under different trade names, but having 
the same mechanism and containing the same patented parts, 
are sold without any restriction. Held , that such restric- 
tions were clearly not intended to protect the use of the pat- 
ents or the monopoly which the law confers upon them, but 
for the protection of certain of the trade-marks, and that a 
purchaser who had no contract relations with complainants 
was not bound thereby, lb. 5 — 167 

7. Where Patented Article Has Reached a Retail Dealer, the Manu- 

facturer Can Not Enforce a Price Restriction Agreement, It 
Being Void Dnder the Statute and at Common Law. — Where a 
patented article has passed into the channels of trade and 
reached a retail dealer, the manufacturing patentee Is not 
entitled to enforce a price restriction agreement for the pur- 
pose of preventing competition as against such retailer; such 
restriction being void both at common law and under the 
Sherman Law. Kellogg Toasted Com Flake Co. v. Buck, 
208 F., 383. 6—849 

8. Manufacturer Can Not Control Price at Which an Article Shall 

Be Resold at Retail. — A manufacturer can not, without vio- 
lating the Sherman Law, in connection with an absolute 
sale of its product (though with the patented cartons con- 
taining it) to a jobber, control the price at which the package 
shall be resold by the jobber, or by the retailers who buy 
from the jobber. U. S. v. Kellogg Toasted Com Flake Co., 
222 F., 728. 6—854 

9. Same — Restraint and Monopoly Being Actually Effected by, Not 

Necessary That Contract Be Valid, to Violate the Sherman 
law. — Restraint and monopoly being actually effected by 
price restrictions on resales, imposed by a manufacturer in 
the absolute sale of its product, it is not necessary that they 
constitute a valid contract, to be violative of the Sherman 
Law. /ft. 6 — 857 

10. Owner of Patented Machine, upon Sale, Can Not Fix Resale 
Price to Purchaser. — Where the owner of a patent sells a 
machine made by him thereunder, and receives therefor the 
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full price asked, and all that he expects to receive, he has 
fully exercised the exclusive right to sell given him by the 
patent laws, so far as relates to the particular machine sold, 
and can not legally fix the price at which it may be 
resold by the purchaser. Ford Motor Co. v. Union Motor 
Soles Co., 225 F., 375. 0—185 

11. Same — Attempt by Manufacturer to Compel, by Contraot, Dealer 

to Resell at Fixed Price, Is In Restraint of Trade and Un- 
enforceable. — Complainant manufactures automobiles under 
its own patents, and sells the same to dealers, receiving 
therefor the prices it has fixed ; but by contracts with such 
dealers it is provided that the machines will be resold by 
them at complainant’s full advertised list prices only, and 
that a violation of such provision shall constitute an infringe- 
ment of the patents, subject the dealer to the payment of a 
fixed sum as damages, and authorize a cancellation of the 
contract; also that title to the particular machine or ma- 
chines so sold shall revert to complainant. There is a fur- 
ther provision reserving title in complainant until full pay- 
ment of the purchase price. Held , that such a contract is 
one of sale of the machines, and not of the right to sell, that 
on full payment of the purchase price of a machine it passes 
beyond the patent monopoly, and that in so far as the con- 
tract attempts to fix the price at which only it may be sold 
thereafter it is illegal, as in restraint of trade and unen- 
forceable. Ib. 8—189 

12. Agent or Vendee of Patentee May Bind Himself to an Ob- 

servance of. — An agent or vendee of a patentee may, by di- 
rect covenant, bind himself to the observance of price restric- 
tion imposed as a condition on which exclusive right of sale 
by the patentee is being exercised. American Oraphophone 
Co. v. Boston Store t 225 F„ 789. 8 — 844 

13. Same — Failure by Agent or Vendee to Observe, When Infringe- 

ment of Patent. — Whether a violation of a contract by an 
agent or vendee of a patentee to observe price restriction, Im- 
posed as a condition on which exclusive right of sale by 
patentee Is being exercised, may be dealt with as for In- 
fringement or breach of contract, enforceable in equity, is im- 
material as between the parties, except only as it may affect 
the jurisdiction of the court to be invoked; but, where the 
contract is to be taken as the measure of the agent or ven- 
dee's right, a failure to observe its stipulations is an infringe- 
ment. Ib. 8 — 844 

14 . There is nothing either in the Clayton Law or the Federal 

Trade Commission Law, validating price restrictions by a 
vendor on resale of property sold absolutely by him. Ford 
Motor Co. v. Union Motor Soles Co., 244 F., 160. 8 — 1018 

Bee also Resale Pbices. 
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PRINCIPAL*. 

1. All Parties Active in a Misdemeanor Are. — All parties who are 

active In promoting a misdemeanor, whether agents or not, 
are indictable as principals. U. 8. v. Winslow , 195 F. f 581. 

5—170 

2 . Acts of Agents Are Acts of Principals. — The acts of agents and 

employees in furtherance of a conspiracy, are the acts of the 
principal. Alaska 8 . 8 . Co. v Inter. Longshoremen's Assn.. 
236 F., 969. 6—680 

PRIVATE PARTY. 

1. Can Not Maintain Suit to Restrain Unlawful Agreement, Under 

Law of New York, Unless It Affected Him Injuriously, etc. — 
Though an agreement between certain carpenters’ and wood- 
workers’ unions to refuse to use building trim manufactured 
in non-union factories was in restraint of trade and consti- 
tutes a misdemeanor in violation of penal law of New York, 
article 54, section 580, sub-division 6, prohibiting a conspiracy 
to commit acts injurious to trade or commerce, a private 
individual was not entitled to a suit to restrain the enforce- 
ment of such agreement, in the absence of proof that It was 
aimed at or affected him injuriously as distinguished from 
the general public. Paine Lumber Co. v. 1 Weal, 212 F., 266. 

5—442 

2. Not the Direct Object of Agreement, or Who Has Not Suffered 

Special Damages, Can Not Maintain Suit to Restrain Violation 
of the Sherman Law. — The carrying out of an agreement in 
violation of the Sherman Law, or otherwise in restraint of 
trade, will not be enjoined at the suit of a private party, not 
shown to have been the direct object of such agreement or 
to have suffered special damages. Paine Lumber Co., v. 
Neal , 214 F., 82. 5—447 

2 . Can Not Obtain an Injunction Restraining Continuance of Vio- 
lation of the Sherman Law. — A private person can not obtain 
an injunction restraining the continuance of an alleged con- 
spiracy or combination In restraint of interstate commerce 
under the Sherman Law; the injunctive remedy covered by 
such act being available to the Government only, and the 
individual being only authorized to sue for and recover 
threefold damages. Mitchell v. Hitchman Cool & Coke Co., 
214 F., 713. 5—631 

[But see Section 16 of the Clayton Law.] 

4. Can Not Maintain an Action Under the Sherman Law, Unless 
He Can Show Special Damage to Himself, Arising from Its 
Violation. — A private individual may not maintain an action 
to enforce generally the provisions of the Sherman Law; 
but, in order to rely upon its provisions, an Individual must 
base his cause of action upon its violation, and show a special 
damage to himself arising from such violation, not suffered 
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by the general public. Union Pacific Railroad Co. v. Frank, 
226 F., 909. 5—919 

I. Can Not Maintain Suit for Injunction under Sherman Law. — 
A private party can not maintain a suit for an injunction 
under section 4 of the Sherman I^aw. Paine Lumber Co. v. 
Neal, 244 U. S., 471. 6-963 

PRIVY COUNCIL. 

Decision of Judicial Committee of, Will Not Support Demurrer to 
Indictment Charging a Monopoly. — The business of the United 
Shoe Machinery Company is conducted by a system of leases, 
which are substantially the same as those described in 
United Shoe Machinery Company v. Brunet (1909) App. 
Cas. 330. It Is claimed in these indictments that the pro- 
visions of these leases are unreasonable, and unlawfully 
operate to build up the alleged monopoly of the United 
Shoe Machinery Company. It is claimed by the respondents 
that United Shoe Machinery Company v. Brunet should be 
applied here, and that in harmony therewith the leases In^ 
question here should be declared valid. United Shoe Machin- 
ery Company v. Brunet was decided by a very able court, 
yet it was a decision of the judicial committee of the Privy 
Council, and therefore not authoritative as the decisions of 
the established courts of Great Britain. Independently of 
these considerations, the pleadings in these indictments do 
not permit us to so apply on this demurrer United Shoe 
Machinery Company v. Brunet to such extent as to support 
the demurrer. U. S. v. Winslow, 195 F., 594. 5 — 194 

PROCEDURE. See Pleading and Practice. 

PROCESS. 

1. Power of Congress to Authorize Process of Federal Courts to 
Run Outside Their Districts. — In a case at law or in equity 
which arises under the Constitution or laws of the United 
States— and a suit by the United States under the Sherman 
Law, presents such a case — Congress is authorized by article 
3, sections 3, 2, of the Constitution, to confer upon any na- 
tional court jurisdiction to summon the proper parties to the 
suit to a hearing and decree, wherever they reside or are 
found within the dominion of the Nation, although beyond 
the limits «of the district of the court. U. S. v. Standard Oil 
Co., 152 F., 293. 3—178 

9 . Jurisdiction to Bring in Non-resident Defendants. — Section 5 of 
the Sherman Law confers upon any court of the United 
States in which a suit has been brought under It by the 
United States against a conspirator that is a resident of its 
district, jurisdiction to bring in non-resident co-conspirators 
by the service of its process upon them without its district. 
lb. 3-181 
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S. How Hade on Non-resident Corporation. — Upon an indictment 
for conspiracy in restraint of trade under Sherman Law, 
the court has power, by virtue of Revised Statutes, section 
716, which authorizes such courts to issue all writs “ neces- 
sary for the exercise of their respective jurisdictions,' ” to 
issue process to another State to bring before it corporation 
defendants who are citizens of such State and can not be 
found or served in the State or district of the indictment 
F., 944. 6— 264 

(But see Carpenter v. Winn , 221 U. S., 533.) 

4. Production of Books and Writings. — In a proper case n party 

may be required to produce books and writings under 
Revised Statutes, section 724, in advance of trial, but such 
a direction should only be made when the situation is clearly 
such that in no other way can the ends of justice be properly 
subserved. American Banana Co. v. United Fruit Co., 153 
F., 944. 3—264 

(But see Carpenter v. Winn , 221 U. S., 533.) 

5. Requiring Production of Documents — Corporations. — An action 

to recover treble damages under the Sherman Law is penal 
in character, but such fact does not preclude the court from 
requiring the defendant, when a corporation, to produce 
books or writings under Revised Statutes, section 724. Ib. 

3 — 264 

6. Sufficiency of Application. — A petition for a subpoena duces 

tecum is sufficiently definite with respect to the books or 
documents required, where the description is specific enough 
to enable the witness to produce them without uncertainty. 
U . 8. V. Terminal R. Assn., 154 F., 268. 3 — 266 

7. Same. — To entitle a party to a subpoena duces tecum requiring 

a witness not a party to the action to produce- books and 
documents in his possession it is not sufficient to allege 
merely that the documents are material and relevant to the 
issues in the case, but the facts that will enable the court 
to determine that they are prima facie material and relevant 
must be set out. Ib. 3 — 266 

8. Subpoena duces tecum — Refusal to Obey. — A witness can not ex- 

cuse his failure to produce books and papers in obedience to 
a subpoena duces tecum on the ground that the evidence 
called for is immaterial, irrelevant, or incompetent under 
the issues in the case, that question being one for the court 
to determine when the evidence is offered. 17. 8. v. Terminal 
R. Assn., etc., 148 F., 488. 3 — 88 

8. Same — Grounds for Issuance. — To entitle a party to a subpoena 
duces tecum to require a witness to produce books and 
papers it is not necessary that the court should be satis- 
fied beyond a reasonable doubt of their relevancy and ma- 
teriality as evidence, but a showing which establishes a 
reasonable ground to believe they may be so is sufficient, 
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especially where the application Is made by the United 
States in a suit of public interest and importance. Ib. 3 — 89 

10. Same — Unreasonable Searches and Seizures. — The fourth consti- 

tutional amendment, prohibiting unreasonable searches 
and seizures, affords no protection to a witness for his 
refusal to produce books and papers admittedly in his pos- 
session in obedience to a subpoena duces tecum Issued by 
a court of equity. Ib. 3 — 40 

11. In Sait Under Sherman Law, Service of on Texas Exeoutrix, 

While Sojourning in New York, Not Authorized by Code of 
New York. — In an action at law under section 7 of the Sher- 
man Law, brought against the executrix of decedents jointly 
charged with the wrongful acts resulting in damage to plain- 
tiff, service of summons on the executrix, a resident of Texas 
and appointed by the proper court of Texas, which was the 
residence and citizenship of the decedents, made while she 
was sojourning in New York, is not authorized by the Code 
of Civil Procedure, New York, section 1836a, authorizing a 
foreign executor to be sued in like manner and under like re- 
strictions as a non-resident may be sued. Thorbum v. Oates, 
225 F. f 617. 6—202 

PRODUCTION OF DOCUMENTS. 

1. Court Will Not Compel, in Suit Between Private Parties, Officer 
of Government to Produce. — A Federal court will not enter- 
tain process, in a suit between private parties, to compel the 
production before an examiner, by an officer of an executive 
department of the Government, of papers coming into his 
possession as such officer in the discharge of his official duties. 
Great Eastern Clay Products Co. (not reported). 6 — 1042 

8. Same — Counsel Compelling, Under Subpoena, Can Not Inspeot 
Until Court Has Held It to Be Admissible. — Where a witness 
produces documents under subpoena, each document so pro- 
duced goes direct to the court and will not be seen by the 
counsel compelling its production, unless and until the court 
has held it to be admissible. Ib. 6 — 1042 

See also Corporations, 12-15, 17, 18, 20-23; Witnesses, 8, 
16, 20, 25, 26, 28, 29 ; Search, 1-4, 6. 

PROFIT AND LOSS. See Damages, 3, 5. 

PROPERTY. 

Conduct of in Publio Service, Subject to the Law.— The conduct of 
property embarked in the public service is subject to the 
policies of the law. Thomsen v. Cayser , 243 U. S., 87. 6—729 

PROOP. 

I. On Motion for Preliminary Injunction, Only Necessary to Show 
Cause of Action and Irreparable Damage, eto., Unless Pro- 
tected. — On motion for a preliminary injunction, it Is only 
necessary to show that a cause of action exists, and that 
irreparable injury will be done complainants, unless they are 
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protected. Irving v. Joint Council of Carpenter*, etc., 180 
F., 900. 5—383 

2. Profert of Judgment Hade by Answer— Duty of Court to In- 
spect — By the profert of the judgment in a cause in a State 
court, made by the answer pleading it as res judicata, the 
record of such cause becomes part of the pleading, so that 
the court may, and is bound to, inspect it as such; it not being 
required to be annexed as an exhibit to the answer, and testi- 
mony or affidavits not being necessary. Straus v. American 
Pub . Assn., 201 F., 309. 4—840 

8. Conspiracies Seldom Capable of, by Direct Testimony. — Con- 
spiracies are seldom capable of proof by direct testimony and 
a conspiracy to accomplish that which is their natural con- 
sequence may be inferred from the things actually done. 
Eastern States Ret. Lum . Deal. Assn. v. U. S ., 234 U. S., 612. 

4-873 

4. To Recover Damages Under Sherman Law, Plaintiff Must Prove 

Actual Damages, Not Speculative or Uncertain Damages. — 
To recover damages under section 7 of the Sherman Law, 
plaintiffs must show that as a result of defendant’s acts 
actual damages susceptible of expression in figures were sus- 
tained, and they must not be speculative, remote, or uncer- 
tain. American Sea Oreen Slate Co. v. O’Hallorm, 229 F., 
79. 5—308 

5. Same — Damages Must Be Proved by Facts, Not by Conjectures. — 

In an action for damages under section 7 of the Sherman 
Law, the damages must be proved by facts from which their 
existence is logically and legally inferable, and not by con- 
jectures or estimates, lb. 5—308 

%. Not Necessary to Prove Use of Every Means Alleged in Indict- 
ment in Order to Convict. — Where the indictment under the 
Sherman Law alleges numerous methods employed by the de- 
fendants to accomplish the purpose to restrain trade, it is 
not necessary, in order to convict, to prove every means 
alleged, but it Is error to charge that a verdict may be per- 
mitted on any one of them when some of them would not 
warrant a finding of conspiracy. Nash v. V. S., 229 U. S., 
380. 5—241 

PROPRIETARY PATENT MEDICINES. See Combinations, etc. 
PUBLIC POLICY. 

1. Public Policy— How Determined. — The public policy of the Na- 
tion must be determined from its Constitution, laws, and 
judicial decisions. V . S. v. Trans-Mo. Ft. Assn., 58 F., 09. 

1—200 

Case reversed, 166 U S., 290 (1—648). 

8. Same— Interstate Commerce.— The act of February 4, 1887, en- 
titled “An act to regulate commerce,” demonstrates the fact 
that from the date of the passage of that act it has been 
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the public policy of this Nation to regulate that part of 
interstate commerce which consists of transportation, and 
to so far restrict competition in freight and passenger rates 
between railroad companies engaged therein as shall be 
necessary to make such rates open, public, reasonable, uni- 
form, and steady, and to prevent discriminations and undue 
preferences. Ib. 1 — 200 

S. Contracts — Public Policy. — Freedom of contract is ns essential 
to unrestricted commerce as freedom of competition, and 
one who asks the court to put restrictions upon the right to 
contract ought to make it clearly appear that the contract 
assailed is against public policy. Ib . 1 — 213 

See Actions and Defenses, 155; Combinations, 178, 306. 

PUBLISHERS. See Combinations, etc., 86, 182, 183. 

PURCHASE AND SALE. See Sale, 4. 

RAILROADS. 

1. Hot Prohibited by the Commodities Clause of the Hepburn Law 

from Carrying Coal from Its Own Mines, After Coal Has 
passed Into the Ownership of a Coal Company. — Under the de- 
cisions of the Supreme Court construing the Commodities 
Clause of the Hepburn Law (34 Stat., 584), and holding 
that It does not prohibit a railroad company from transport- 
ing in interstate commerce commodities manufactured, 
mined, produced, or owned at the time of shipment by a 
distinct bona fide corporation, merely because of the com- 
pany’s ownership of stock in such corporation, Irrespective 
of the extent of such stock ownership, a railroad company, 
owning and holding as lessee at the time of the passage of 
the act, a large quantity of coal lands and extensive mines 
and storage and sales equipment throughout the country, 
which after such decisions, in good faith, organized a sep- 
arate coal company to lease its outside equipment and buy 
the product of its mines at the breukers, in which operation 
it owns no stock, but sold the greater part to its own stock- 
holders, by whom much of it was afterwards sold to third 
persons, is not prohibited from carrying the coal from its 
mines after it has passed into the ownership of the coal 
company. U. S . v. Z)., L. d W. R . Co., 213 F., 251. 6—245 

2. Same — A Contract by Which a Coal Company Agreed to Buy 

at the Mines of Railroad Company, All Coal Mined by It, 
Does Not Leave the Railroad Company “Any Interest, direot 
or Indireot,” in the Coal, Which Renders Its Transportation 
Unlawful Under the Commodity Clause. — A contract between 
the two companies, by which the coal company agreed to 
buy f o. b. at the mines all of the coal mined or purchased 
by the railroad company which it desired to sell, and to pay 
for certain grades thereof a stated per cent, of the general 
average Lab. prices of such coal at tidewater points, does 
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not leave the railroad company with "any Interest direct 
or indirect” in the coal, after its delivery to the coal com- 
pany, which renders its transportation unlawful under the 
statute, where all shipments are made pursuant to orders 
of the coal company, and the latter also has full control over 
the prices at which it sells. Ib. 6 — 257 

5. Bill to Restrain Consolidation of, Under State Laws, Held In- 

sufficient as Failing to Show Restraint of Exclusively Intra- 
state Transportation. — A bill does not state a cause of action 
for an injunction to restrain the consolidation of two rail- 
road companies as being in violation of the anti-trust laws 
of certain States, where it alleges no facts showing any 
restraint upon transportation exclusively in any one of such 
States. DeKoven v. L. S. d M. 8 . Ry. Co., 216 F., 956. 6—472 

4. Flan of Consolidation of Two, One of Which Owned Majority of 
Stock of the Other, Held Not So Unfair As to Justify Granting 
of Injunction. — The plan of consolidation of two railroad 
companies proposed by one, which owned a majority of the 
stock of the other, held on its face and on the showing made 
not so clearly unfair or inequitable to the minority stock- 
holders of the latter as to justify the granting of a prelim- 
inary injunction restraining the consolidation; their objec- 
tion being only to the amount of stock to be allotted to 
them in the consolidated company. Ib. 6 — 478 

6. Minority Stockholders of, in Private Litigation, Have No Right 

to Enforce the Sherman Law. — Minority stockholders of a 
railroad company in private litigation have no right to en- 
force the Sherman Law to set aside a prior lease of the as- 
sets of one company to another, but may invoke the law to 
prevent a subsequent consolidation prejudicial to their rights 
and involving a breach of contract. Boyd v. N. Y. d H. R . R. 
Co., 220 F., 180. 6 — 519 

6. Same — Right to Consolidate Is Merely Permissive, and May 

Contract Against That Right. — The right of railroads to con- 
solidate, given by a State statute, is merely permissive, and 
hence it is no violation of the statute for a railroad to con- 
tract against the exercise thereof. Ib. 5 — 520 

7. Same — Railroad Controlling Another Corporation by Means of 

Stock Ownership, and Lease, Is Trustee for Minority Stock- 
holders. — Where a railroad corporation controlled another 
corporation by its ownership of a majority of the stock, and 
also by a lease of its property, it was a trustee of such prop- 
erty for the minority stockholders. Ib. 6 — 520 

8. Same — When Minority Stockholders of, May Enjoin Dissolving 

of Contraot Rights by Means of a Consolidation. — Where, 
under existing leases and contracts, the dividends or annual 
returns on stock of the H. Company, a majority of which 
was owned by the C. Company, which was operating the H. 
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Company’s railroad under a lease, must be paid before the 
C. Company’s stockholders could obtain anything, and, if this 
was not done, the system by which the C. Company obtained 
access to its terminal station in New York City would be dis- 
astrously affected, and the H. Company’s shares were worth 
by reason of such guaranty, many times what the shares of 
the C. Company were worth, the minority shareholders of the 
H. Company were entitled to enjoin the C. Company from dis- 
solving such rights by a consolidation. Ib. 5 — 521 

9. The Pact That a Lease of a Railroad Created a Unity of Com- 
peting Roads, Antedated the Sherman Law, Did Mot Render 
That Statute Inapplicable. — If a railroad lease created a 
control or unity of competing interests forbidden by the Sher- 
man Law, the fact that it long antedated the statute did not 
render the act inapplicable. Ib. 5 — 519 

10. Can Not Be Charged with Breach of Duty Because of Expendi- 

tures Made for Improving Controlled Line, etc. — A railroad 
company, which through stock ownership controls another 
company, owning and operating a connecting line, can not 
be charged with a breach of duty toward minority stock- 
holders because of expenditures made in reconstructing and 
improving the line of the controlled company, although such 
expenditures inured to its benefit, where they were made by 
the directors of the controlled company in good faith, and 
proved, as expected, of large benefit to that company as well, 
by reason of largely increased traffic through the connection, 
to obtain which they were necessary. Union Pacific Railroad 
Co. v. Frank , 226 F., 911. 5—923 

11. Same — Can Not Sell to a Controlled Company a Line Built by 

Itself, for Its Own Benefit, etc. — A railroad company, which 
through stock ownership controls another company, stands 
in a fiduciary relationship to the minority stockholders, and 
can not lawfully sell to the controlled company a line of road 
built and owned by itself, the chief purpose of which is to 
benefit its own business, and not that of the controlled com- 
pany. Ib, 5—934 

12. Same — The Mere Fact a Company Has Earned Net Profits Does 

Not Entitle Stockholders to Dividends, Regardless of Needs 
of the Company in the Way of Improvements. — The mere 
fact that a railroad company has earned net profits in a desig- 
nated year does not entitle preferred stockholders to divi- 
dends therefrom, regardless of the needs of the company in 
the way of maintenance and betterments, to enable it to 
properly perform its duty to the public. Ib, 5 — 936 

18. May Give Exclusive Privilege to Some Haekmen and Baggage- 
men to Enter Station, and Exclude All Others. — Under the 
rule of the Federal courts, a railroad and depot company 
95825°— 18 25 
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may lawfully exclude some hackmen or carriers of baggage 
from entering its grounds or station for the purpose of 
soliciting patronage and plying their vocation, while it gives 
to others the exclusive privilege of doing so. Skaggs v. 
Kansas City Tcim. Ry. Co., 233 F., 828. 6 — 535 

14 . Lease of One Railroad to Another Whose Lines Had Been Con- 

structed As One System, Not a Violation of the Sherman 
Law. — Where the relation of lessor and lessee between two 
railroad corporations, whose lines had been originally con- 
structed as part of the same general system and continu- 
ously operated under one management, was reversed in 1885 
by the surrender of the leases and a lease of the lines be- 
longing to the former lessee to the former lessor, and that 
lease was superseded by a new lease in 1893 for the balance 
of the term of the lease of 1885, the new lease making only 
Immaterial changes In the former lease, neither of those 
transactions affected the exemption from the operation of 
the Sherman Law. of the proprietary relations existing prior 
to the passage of that law. U. S . v. Southern Pacific Co., 
239 F., 1001. 6—849 

15. Same — That Lease Was Not Authorized by State Statute Does 

Not Render It Subject to Sherman Law. — That a lease of 
railroad lines was not authorized by State statutes does not 
render It subject to the Sherman Law, since that act deals 
with actual conditions affecting interstate commerce, whether 
they are authorized by State statute or not. lb. 6 — 849 

16. Same — Where There Never Has Been Competition Between Two 

Railroads Subject to Common Control, Sherman Law Does Not 
Apply. — Where there had been, since 1870, a continuous com- 
mon control of the railroads owned by two corporations, 
effected by leases and unquestioned by the State, so that 
there never had been from the time of their construction 
any existing competition between them, and the lessee In 
1899 purchased the stock of the lessor company, the Sherman 
Law does not apply, though two of the lines would be com- 
peting if the relationship were dissolved, since that act was 
not intended to create competition that had never before 
existed by destroying a proprietary relationship existing at 
the time of its passage. 76. 6 — 849 

17. Lease of Lines of Central Pacific by Southern Pacific Not a Vio- 

lation of Pacific Railroad Acts. — The Pacific Railroad Acts 
(act July 1, 1862, c. 120, 12 Stat. 489 ; act July 2, 1864, c. 216, 
18 Stat. 356; act June 20, 1874, c. 331, 18 Stat. Ill), requir- 
ing the Central Pacific Railroad to maintain physical con- 
nection with the Union Pacific, to make a through line and to 
furnish equal advantages and facilities as to rates, time, and 
transportation, were not violated by the lease of the lines 
of the Central Pacific to the Southern Pacific, and the subse- 
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quent purchase by the latter of the stock of the former, so 
long as the statutory requirements were observed, lb. 6 — 857 
18 . Constructed Tinder Acts of Congress~Obllgation to Keep Faith 
with Government Tinder Changed Ownership. — The obligation 
to keep faith with the Government in regard to management 
of railroads constructed under acts of Congress continue not- 
withstanding changed forms of ownership and organization, 
as does also continue the legislative power of Congress con- 
cerning such railroads. U, 8. v. Union Pacific R . R. Co ., 220 
U. S., 92. 4—081 

See also Combinations, etc., 188-192, 344-303. 

RAILROAD EMPLOYEES. See Combinations, etc., 593, 230-252. 
RATES. See Railroads. 

REASONABLE DOUBT. See Jury, 1. 

REASONABLENESS OR UNREASONABLENESS. See Combinations, 
etc., 21, 27, 48, 118, 129, 133, 160, 102, 317, 318; Statutes, 12, 
13, 23, 26, 39. 

REBATES. See Actions, 93; Combinations, etc., 315, 316; Damages, 
18; Indictments, 3, 4. 

RECEIVERS. 

1. Sait by Chancery Receiver — Where to be Brought — A more 

chancery receiver, having no title to the assets or to the claim 
sued on, can not maintain an action in the Federal courts in 
a jurisdiction other than that in which he was appointed. 
Strout v. United Shoe Mach. Co 195 F„ 319. 4 — 535 

2. Of Corporation — When May Sue in Foreign Jurisdiction. — A re- 

ceiver of a corporation who is a successor in title of the cor- 
poration may sue in a foreign jurisdiction. Ib. 4 — 538 

See also Courts, 7; Contempt, 1, 2, 9; Combinations, etc., 
238, 241. 

RECOVERY. See Actions and Defenses, 42, 44, 45, 47, 72, 73, 75, 
138. 

REMEDIES. 

1, Suit by Private Individual Must Be at Law. — The Sherman Law 

confers no right upon a private individual to sue in equity 
for the restraint of the acts forbidden by such statute, an 
action at law for damages being the only remedy provided 
for private persons, and the right to bring suits in equity 
being vested in the district attorneys of the United States. 
Pidcock v. Harrington , 64 F., 821. 1—377 

[But see Sec. 16 of the Clayton Law.] 

2 . When Private Party Entitled to Injunctive Relief. — A private 

party who has sustained special injury by a violation of the 
Sherman Law may sue In a Federal court for injunction 
under the general equity jurisdiction of the court, where, 
by reason of diversity of citizenship of the parties, the court 
has jurisdiction of the suit. Bigelow v. Calumet rf He.ela 
Mining Co., 155 F., 877. 8—305 
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3. Same— Sait by Stockholders to Restrain Competing Corporation 

from Voting Stock. — A stockholder of a corporation may sue 
in a Federal court to restrain another corporation which has 
obtained control of a majority of its stock from voting the 
same for the purpose of electing its own directors and elimi- 
nating competition between the two companies in alleged vio- 
lation of law and to the irreparable injury of complainant 
as a stockholder, although the bill does not show a formal 
demand upon the directors to bring the suit as provided by 
equity rule 94, even conceding that the right of action is in 
fact that of the corporation, where the allegations prlma 
facie negative collusion and fairly show that such demand 
would have been unavailing. Ib. 3 — 308 

4 . Reasonableness of Rates. — Where an interstate carrier charged 

plaintiff the regular posted tariff rates, plaintiff could not 
maintain an action at law either under the Sherman Law 
or the interstate commerce law for a readjustment of such 
rates on the ground that the same were unreasonable or 
unlawful, its remedy being by application to the Interstate 
Commerce Commission to have the schedule of tariffs ad- 
justed on a reasonable and lawful basis. American Union 
Coal Co. v. Penna. It R. Co., 159 F., 279. 3—314 

5. No Right of Action for Excessive Rates — Remedy. — The Sher- 

man Law does not give any right of action for damages 
sustained by the payment of excessive, unjust, or unreason- 
able rates to interstate carriers, such relief being provided 
for by the interstate commerce act. Meeker v. Lehigh Valley 
R. R. Co., 162 F., 357. 3—394 

6. The remedy to be administered in case of a combination vlolat- 

% ing the Sherman Law is twofold: First, to forbid the con- 
tinuance of the prohibited act, and second, to so dissolve the 
combination as to neutralize the force of the unlawful power. 
Standard Oil Co. v. U. S ., 221 U. S., 78. 4 — 145 

7. Same.— In determining the remedy against an unlawful com- 

bination, the court must consider the result and not inflict 
serious injury on the public by causing a cessation of inter- 
state commerce in a necessary commodity. Ib. 4 — 148 

8. Where a ease is remanded, as this one is, to the lower court 

with directions to grant the relief in a different manner 
from that decreed by it, the proper course is not to modify 
and affirm, but to reverse and remand, with directions to 
enter a decree in conformity with the opinion and to carry 
out the directions of this court, with costs to defendants. 
U. S. v. American Tobacco Co., 221 U. S., 188. 4 — 241 

3 . Same — In giving relief against an unlawful combination, under 
the Sherman Law the court should give complete and effica- 
cious effect to the prohibitions of the statute, accomplish this 
result with as little injury as possible to the interest of the 
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general public, and have a proper regard for the vested 
property interests innocently acquired. Ib. 4 — 240 

10. Same. — Pending the achievement of the result decreed all par- 

ties to the combination in this case should be restrained and 
enjoined from enlarging the power of the combination by 
any means or device whatever. Ib. 4 — 241 

11 . Duty of Court Not Only to Restrain, But to Dissolve Combina- 

tion. — Where an existing combination in corporate form has 
been adjudged unlawful, as in violation of the Sherman Law. 
and to have monopolized and to be monopolizing a large part 
of the interstate trade in a particular commodity, it is the 
duty of the tourt, under the power conferred by section 4 of 
the act to “ prevent and restrain ” its violation, not only to 
enjoin further violation of the act, but to render its decree 
effective by dissolving the illegal combination. U . £. v. du 
Pont , etc., Co ., 188 F. f 153. 4—377 

12 . Suit to Enjoin Violation Will Not Be Postponed Pending Crim- 

inal Prosecution. — Unless In an exceptional case a Federal 
court of equity will not postpone the hearing and decision of 
a suit brought by the United States under the Sherman 
Law to enjoin violation of the act to await the determina- 
tion of a criminal prosecution against some of the same de- 
fendants based on the same alleged violations. U. 8. v. 
Standard Sanitary Mfg. Co ., 191 F., 193. 4 — 425 

13. The Sherman Law prohibiting a monopoly provides its own pen- 

alties for the violations of its provisions and does not de- 
prive the offender of redress for a civil injury. N. W. Consol. 
Milling Co. v. Callam d Son , 177 F., 788. 3 — 733 

14 . Liability to Private Citizen. — By violating a criminal or penal 

statute one does not render himself liable to a private citizen 
unless the unlawful conduct is the proximate cause of, or 
results in, some special injury to such citizen’s business 
or property. Ware-Kramer Tobacco Co. v. American To- 
bacco Co., 180 F., 165. 3—786 

15 . Joint Wrong-Doers — Satisfaction. — Where two parties are jointly 

responsible to a third party for one wrong, while the wronged 
party may sue either or both, and recover judgments against 
either or both, he can have but one satisfaction for the 
same wrong. Clabaugh v. Southern Wholesale Grocers * Assn., 
181 F., 706. 3—814 

16 . Jurisdiction — When Not Impaired. — The fact that the Sherman 

Law makes a conspiracy in restraint of trade a crime, and 
provides a penalty therefor, does not necessarily impair the 
ordinary jurisdiction of equity, where the criminal acts 
work irreparable injury to property. The statute does not 
substitute its remedy for others which existed before Its 
enactment. Leonard v. Abner-Drury Brewing Co., 25 App. 
(D. C.) Cases, 16L 3—17 
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17. Same — Quaere— Whether if the wrongs complained of by an 

individual growing out of alleged acts in restraint of trade 
in the District of Columbia, as distinguished from acts re- 
lating to conspiracies in restraint of interstate commerce, 
should be remediless save by a resort to the Sherman Law, 
any party other than the United States can invoke the 
Jurisdiction of equity to restrain their commission. Ib. 

3—17 

18. New Trial Only Remedy for Admission of Incompetent Evi- 

dence. — Where a plaintiff’s claim for damages for a tort was 
submitted to the jury on Incompetent evidence as to certain 
of the items claimed, and a verdict was returned for plain- 
tiff for less than the total amount claimed, the error can 
not be rectified by requiring a remittitur of the amount of 
the items so erroneously submitted, since the court can not 
know whether, or to what extent, such items entered into 
the verdict, and the only remedy is by the granting of a new 
trial. Jayne v. Loder , 149 F., 23. 3 — 68 

19. Voluntary Associations — Suspension of Members. — Where a mem- 

ber of a voluntary association has been suspended by the 
directors for non-payment of a fine for violation of the 
by-laws, his action to be restored to the privileges of mem- 
bership is founded upon the contract between himself and 
the association, which he must either accept in its entirety 
or repudiate. He does not occupy the position of a stranger 
injured by the acts of co- trespassers. Greer, Mills d Co. v. 
Stoller, 77 F., 1. 1—620 

80. Patentee May Elect Upon Which He Will Rely. — A patentee may 

elect to sue his licensee upon the broken contract, or for 
forfeiture for breach, or for infringement. Henry v. A. B . 
Dick Co., 224 U. S., 14. 0—744 

81. When Patentee may elect Which Remedy He Will Employ. — A 

patentee selling a Rotary mimeograph under a license re- 
striction that it shall be used only with stencil paper, ink, 
and other supplies made by the patentee, may elect to sue 
for an infringement by the sale of ink to the purchaser with 
the expectation that it would be used in connection with 
such mimeograph, although he might have sued on the 
broken contract, or brought a bill to declare a forfeiture of 
the licensee’s rights for breach of the implied covenant to 
operate it only in connection with the materials supplied 
by the patentee. Ib. 56 L. Ed., 645. 6—744 

88. Purposes of the Sherman Law.— One of the fundamental pur- 
poses of the Sherman Law is to protect, and not to destroy, 
the rights of property; and, in applying the remedy, injury 
to the public by the prevention of the restraint is the founda- 
tion of the prohibitions of the statute. (Standard Oil Case, 
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221 U. S., 1, 78). U. 8. v. Terminal R . R . Ass'n, 224 U. S., 
409. 4 — 497 

23. A combination of terminal facilities, which is an illegal re- 

straint of trade by reason o* the exclusion of non-proprietary 
companies, may be modified by the court by permitting such 
non-proprietors to avail of the facilities on equal terms. 75. 

4-499 

24. Where the illegality of the combination grows out of adminis- 

trative conditions which may be eliminated, an inhibition of 
the obnoxious practices may vindicate the statute, and where 
public advantages of a unified system can be preserved, that 
method may be adopted by the court. Ib. 4 — 499 

25. In this case the objects of the Sherman law are best attained 

by a decree directing the defendants to reorganize the con- 
tracts unifying the terminal facilities of St. Louis under 
their control so as to permit the proper and equal use thereof 
by non-proprietary companies, and abolishing the obnoxious 
practices in regard to transportation of merchandise. Ib. 

4—499 

26. Unless defendants, whose combination has been declared illegal 

by reason of administrative abuse, modify It to the satisfac- 
tion of the court so as to eliminate such abuse In the future, 
the court will direct a complete d is joinder of the elements 
of the combination and enjoin the defendants from exercis- 
ing any joint control thereover. Ib. 4 — 500 

27. Adequate relief from a combination of terminal facilities which 

offends against the provisions of section 1 and 2 of the 
Sherman Law, because it places such facilities under the 
exclusive ownership and control of less than all the railroad 
companies under compulsion, from the peculiar local topo- 
graphical conditions, to use them, will be afforded by a 
decree requiring the reorganization of the combination so 
that it will act as the impartial agent of every railway line 
which must use the terminal instrumentalities. Ib. 56 L. 
Ed., 810. 4—499 

28. Relief Against Violation of the Commodities Clause of the Hep- 

burn Law. — Any relief against a continuance of the trans- 
portion by a railroad company of carrier owned coal, under 
the Commodities Clause of the Hepburn Law, must be sought 
in a proceeding based upon that act and can not be obtained 
in a suit for injunction under the Sherman Law. U. 8. v. 
Reading Co., 226 U. S., 342. 4—712 

29 . Writ of Prohibition Proper, to Prevent District Judge from En- 

tering, Without Authority, Decree. — The district judge hav- 
ing refused to organize a court under the Expedition Act to 
determine the form of decree to be entered under the mandate 
of the Supreme Court, the latter court will issue its writ of 
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prohibition directed to the District Judge against entering a 
decree. Ex parte , U . S. t Petitioner, 226 U. S., 425. 4 — 511 

30. Right of Action for Damages Under Sherman Law Is a Civil 

Remedy. — The remedy given by the Sherman Law, authoriz- 
ing an action for threefold damages, sustained by any person 
injured in consequence of any act forbidden or declared to be 
unlawful by the act, is a civil remedy for private injury, com- 
pensatory in its purpose and effect, and the threefold dam- 
ages recoverable are exemplary damages. Strout v. United 
Shoe Mach . Co., 195 F., 317. 4—532 

31. Courts Can Restrain Railroads Constructed Under Aots of Con- 

gress from Discriminating Against Each Other in Interchange 
of Traffic. — Doubtless courts could restrain one railroad con- 
structed under the acts of July 1, 1862, and July 2, 1864, 
from making discriminations, contrary to the provisions of 
those acts in regard to interchange of traffic, against another 
railroad also constructed under those acts. U . S. v. Union 
Pacific R. R. Co., 226 U. S., 92. 4—681 

32. In Dissolving Combination, What Court Will Provide Against 

in Requiring Disposition of Stock in Competing Company. — 
The Federal district court, in relieving against a combination 
in restraint of interstate trade, created contrary to the Sher- 
man Law, by the acquisition by the Union Pacific and Cen- 
tral Pacific lines of a dominant stock interest in the Southern 
Pacific Company, a competing railway system, should, by its 
decree, provide against the right to vote such stock while in 
the ownership or control of the Union Pacific Railroad Com- 
pany, or any corporation owned by it, or while held for it 
by any corporation or person, and forbid any transfer or dis- 
position thereof in such wise as to continue its control, and 
should enjoin the payment of dividends on the stock while so 
held, except to a receiver appointed by the court to collect 
and hold such dividends until disposed of by its decree. 57 
L. Ed., 124. 4 — 685 

S3. Same.— Plan for Disposition of Shares to Be Approved by Court. — 
Any plan for the disposition of the shares of stock of the 
Southern Pacific Company found by the Federal Supreme 
Court to have been acquired by the Union Pacific Railroad 
Company, contrary to the Sherman Law, prohibiting combi- 
nations in the restraint of interstate trade, must be such as 
effectively to dissolve the unlawful combination, and must be 
subject to the approval and decree of the district court, which 
shall proceed, upon the presentation of any plan, to hear the 
Government and the defendants, and may bring in any addi- 
tional parties whose presence may be necessary to a final dis- 
position of the stock in conformity to the views of the Su- 
preme Court lb. 4—685 
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34. Each Case Must Stand Upon Its Own Facts, in Framing Decree. — 

Bach ease under the Sherman Law must stand upon its own 
facts and this court will not regard the methods provided in 
decrees of other cases as precedents necessarily to be fol- 
lowed where a different situation is presented for considera- 
tion. U. S. v. Union Pacific R. R. Co., 226 U. S., 474. 4—691 

35. Same — Majority of Governing Boards of Competing Railroads 

Should Not Consist of Same Persons — The ultimate determi- 
nation of the affairs of a corporation rests with its stock- 
holders and arises from their power to choose the governing 
board of directors; and the Supreme Court will not approve 
a method of distributing stock of a railroad company held 
by a competitor so that the natural result will be that a 
majority of the governing boards of both roads shall consist 
of the same persons, lb. 4 — 692 

36. Same — Proposed Plan of Separation Not Approved. — In this case 

it is not impossible under the plan proposed that this result 
will happen and therefore it is not approved. Ib. 4 — 692 

37. Same — In Ending Combination, Effectual Means Should Be Pro* 

vided. — The main purpose of the Sherman Law is to forbid 
combinations and conspiracies in undue restraint of inter- 
state trade and to end them by as effectual means as the 
court may provide, lb. 4 — 693 

38. Same— While Conserving Property Interests, Purpose of Statute 

Should Not Be Sacrificed. — A court of equity dealing with 
an illegal combination should conserve the property interests 
involved, but never in such wise as to sacrifice the purpose 
of the statute. Ib. 4 — 693 

39. Same — Transfer of Stock of Southern Pacific to Stockholders of 

Union Pacific, Would Not Effectually End Combination. — 
Without precluding the District Court from considering all 
plans submitted as provided by the former opinion and the 
decree, the Supreme Court holds that a transfer of the 
stock of the Southern Pacific Company to the stockholders 
of the Union Pacific Railroad Company would not so effec- 
tually end the combination as to comply with the decree. Ib. 

4 — 691 

40 . Same — Ownership of Stock of a Bailway Company by Stock- 

holders of Competing Company, Will Not Effectually End 
Dominating Control. — The unlawful combination found by the 
Supreme Court to exist as the result of the acquisition by 
the Union Pacific Railroad Company, through a subsidiary 
corporation, of 46 per cent of the capital stock of the South- 
ern Pacific Company, for the purpose of obtaining the 
dominating control of the entire Southern Pacific system, 
will not be so effectually ended as to comply with the 
court’s decree by a sale of such shares to the stockholders 
of the Union Pacific Railroad Company substantially in pro- 
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portion to their respective holdings, or by a distribution 
thereof by dividend to such shareholders. 57 L. Ed., 306. 

4—692 

41. For Violation of Commodities Clause of Hepburn law. — Relief 

against a continuance of the transportation of carrier owned 
coal under the Commodities Clause must be sought in a pro- 
ceeding bused upon the Hepburn Law of June 29, 1906, and 
can not be obtained in suit under the Sherman Law. U. 8 . 
v. Reading Company , 220 U. S., 343. 4 — 712 

42. For Damages Under the Sherman Law Is An Action at Law — 

Minority Can Not Sue in Equity on Behalf of Corporation 
for Relief. — Under section 7 of the Sherman Law, providing 
that any person injured by any violation of that act may sue 
therefor and recover threefold the damages by him sustained, 
the action to recover treble damages must be an action at 
law in which defendants have the constitutional right to a 
Jury trial, and hence a minority stockholder in a corpora- 
tion could not maintain a suit in equity on behalf of the cor- 
poration for such relief upon the corporation’s refusal to sue. 
Fleitmann v. United Gas Imp. Co ., 211 F., 103. 5 — 429 

43. For Damages Ruder Sherman Law Is An Action at Law. — When 

the penalty of triple damages is sought under S 7 of the 
Sherman Law, the liability can only be enforced through the 
verdict of a jury. in a court of common law. Fleitmann v. 
Welsbach Street Lighting Co. y 240 U. S., 28. 5-431 

44. Where a Statute Creates a New Offense and Gives a Remedy 

That Remedy is Exclusive. — Where a statute creates a new 
offense and denounces the penalty, or gives a new right and 
declares the remedy, the punishment or remedy given can be 
only that which the statute prescribes. Wilder Mfg. Co. v. 
Com Products Ref. Co., 236 U. S„ 174. 6 — 554 

46. The Sherman Law Prescribes the Remedies for Its Violation — 
Injunctive Relief Can Be Given Only at Suit of Government. — 
The Sherman Law prescribes the remedies for its violation, 
civil and criminal, at law and in equity, and under its pro- 
visions injunctive relief can be given only at suit of the Gov- 
ernment. Nor can such relief be granted under section 340 
of the General Business Law of New York (Consol. Laws 
1909, c. 20) against a combination in restraint of compe- 
tition in trade in violation of its provisions except at suit of 
the State. Irving v. Neal ct al. y 209 F., 477. 5 — 394 

46. Same — Under Laws of New York, Where No Special Remedy la 
Provided, Any Appropriate Remedy Is Available to One In- 
jured by Unlawful Combination. — Under section 580, Penal 
Laws of New York (Consol. Laws, 1909, c. 40), which makes 
It a misdemeanor for two or more persons to combine to com- 
mit any act Injurious to trade or commerce, but makes no 
provision for civil remedies, any appropriate remedy Is avail- 
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able to one specially and directly injured by its violation who 
may, where the combination affects his business, obtain relief 
by injunction. Ib. 5 — 394 

47. At Common Law a Third Person Had No Eight of Action for 

Damages Because of Combination. — At common law a third 
person had no right of action for damages because of an 
agreement or combination in restraint of trade. Paine Lum- 
ber Co. v. A ?eal, 212 F., 265. 5—441 

48. Same — Suit to Enjoin Enforcement of Unlawful Agreement in 

Violation of the Sherman Law and the Law of New Tork 
Can Be Maintained Only by the Government or the State. — 
Though an agreement between members of certain carpen- 
ters* and wood-workers* unions binding their members not to 
work witli building trim manufactured in non-union factories 
was in restraint of trade, and in violation of the Sherman 
Law, and General Business Law of New York, 8 340, pro- 
hibiting such agreements, a suit to enjoin the enforcement 
thereof could be maintained only at the instance of the 
United States or the State of New York, and not by a third 
person injured thereby, lb. 5 — 442 

49. Equitable Relief to the Public Under the Sherman Law Is by 

Way of Injunction or Prohibition — Relief to Be Granted in 
Each Case Depends Upon the Facts. — The Sherman Law. sec- 
tion 4 of which alone relates to an equitable remedy for its 
violation, contains in terms no provision for equitable relief 
to the public, except by way of injunction or prohibition; 
and while the power to dissolve an unlawful combination 
clearly exists, and should be exercised when necessary to 
give complete relief, the legislative policy as disclosed by 
the terms of the act is clearly to resort to restraint rather 
than dissolution, except where restraint alone is inadequate. 
The means to be employed to put an end to such a com- 
bination are governed by no uniform rule, but depend upon 
the facts of the particular case; and even where dissolution 
seems to be required to the furnishing of complete relief, 
such requirement does not necessarily amount to more than 
that the combination be dissolved so far as unlawful. V. 8. 
v. Great Lakes Towing Co., 217 F., 658. 5 — 371 

80. Same — Receivership Will Not Be Resorted to Unless Necessary 

to Effect Dissolution of a Combination. — While a receivership 
is proper, when necessary to effect the dissolution of a com- 
bination which is unlawful, as in violation of the Sherman 
Law, it is not always necessary, even in such case, and when 
it is not it should not be resorted to. Ib. 5 — 373 

81. Should Be That Most Beneficial to the Public, and Which Will 

Eliminate Illegal Methods.— A towing company, which 
through purchases of the stock of other competing companies 
and the vessels of still other owners, acquired a large per- 
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centage of the tugs operating on the Great Lakes, was ad- 
judged to have created a monopoly, In violation of the 
Sherman Law, by using unfair means to prevent competitors 
from doing business anywhere on the Lakes. Held, that the 
violation of the law did not consist in the ownership of 
the stock and vessels so acquired, but in the illegal method 
of doing business; that the remedy which would be most 
beneficial to the public was not a dissolution of the company 
through a receivership and sale of its vessels to a number 
of separate and independent purchasers, but a decree per- 
mitting it to continue business under proper and stringent 
injunctive regulations, which would eliminate the Illegal 
practices and keep the way open for full and free competi- 
tion. Ib. 5 — 373 

52. If Combination Was Unlawful, and Damages Directly Caused by 

Appointment of Exclusive Selling Agent, Action for Damages 
Under the Sherman law Proper Remedy. — If a corporation 
organized by producers of slate was an unlawful combina- 
tion, damages directly caused by reason of its appointment 
of an exclusive selling agent were recoverable as other 
damages under the Sherman Law, providing that any person 
injured in his business or property by any act forbidden 
or declared to be unlawful, thereby may recover threefold 
the damages sustained. American Sea Oreen Slate Co. v. 
O'Halloran, 229 F., 79. 5—308 

53. On Question of Dissolution of Illegal Combination, Court Will 

Rot Determine Whether the loss of Trade Resulting from 
Severance, Will Outweigh Benefit of Increased Competition in 
the Home Market. — In considering the question of the disso- 
lution of an illegal combination of manufacturing concerns, 
which has by the export of the product of one of its plants 
near the seaboard built up a successful foreign trade, relying 
on its other plants to supply the domestic market, the court 
can not undertake to determine whether the public injury 
from the loss of such trade, which might result from the sev- 
erance of such plant, because, if operated independently, its 
product might be sold in the domestic market, would out- 
weigh the benefit to the public of the increased competition in 
the home market. V . S. v. Com Products Refining Co. f 234 
F., 1010. 6-635 

54. Same— Where Illegal Combination Has Persistently Used Its 

Power to Interfere With the Free Course of Commeroe, In- 
junction Alone Is Inadequate; There Should Be a Decree of 
Dissolution.— Where an illegal combination of a majority of 
the plants in the country in a line of manufacture has per- 
sistently, through a number of years and in various ways, 
used the power given by the combination to interfere with the 
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free course of commerce which the law demands, the remedy 
by injunction alone is inadequate, and to be effective should 
extend to a decree of dissolution. Ib. 6—637 

66 . Mandamus Not Adequate to Compel Telephone Service, Since It 
Does Not, In Case of Strike, Reach Wrong-doer. — Where a 
telephone company’s service was being interrupted during a 
strike by acts of unknown individuals, the remedy of sub- 
scribers by mandamus to compel a restoration of the service 
is not sufficiently speedy, and is inadequate, since it can not 
reach the wrong-doers whose acts caused the interruption of 
the service, and therefore such remedy does not prevent a 
suit in equity. Stephens v. Ohio State Tel. Co., 240 Fed., 766. 

6—930 

66. Same — Proceeding in Equity Proper, to Enforce Telephone Serv- 

ice. — Under Interstate Commerce Act Feb. 4, 1887, c. 104, 

24 Stat. 379, as amended in 1889 (Act March 2, 1889, c. 382, 

25 Stat. 855) and 1910 (Act .Tune 18, 1910, c. 309, 36 Stat. 

544), interstate telephone companies are required to furnish 
reasonable facilities for the transaction of their business, and 
that duty may be enforced by a proceeding in equity in the 
United States courts as a controversy arising under the laws 
of the United States. Ib. 6—932 

67 . Same — Such a Suit Not legislative or Administrative Function. — 

A suit by the subscribers of an interstate telephone company, 
to require it to repair its appliances and thereafter to keep 
them in a good state of repair and in condition for operation, 
is not beyond the jurisdiction of the court, as asking the 
court to undertake administrative or legislative functions. 
Ib. 6—934 

REMOTELY. See Incidentally, Indirectly, and Remotely. 
REMOVAL FROM STATE COURT. See Courts, 31. 

REMOVAL OF PRISONERS. 

1. From One State to Another for Trial. — On an application to a 
Federal court for the removal of a resident of the district 
to a distant State and district for trial, it is the duty of 
the court to scrutinize the indictment, disregarding tech- 
nical defects, but to refuse the warrant if the crime alleged 
Is not triable in the district to which a removal is sought, 
or if the indictment fails to charge any offense under the 
law. In re Corning , 51 F., 203. 1—33 

6 . Habeas Corpus — Jurisdiction of Circuit Courts. — Where a pris- 
oner, arrested under warrant based upon an Indictment in a 
distant State and district, is held pending an application 
to the district court for a warrant of removal for trial, the 
circuit court of the district in which he is held has authority 
on habeas corpus to examine such indictment and to re- 
lease the prisoner If, in his judgment, the indictment should 
be quashed on demurrer. In re Terrell , 51 F., 213. 1—46 
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8. Same.— On habeas corpus to release a person held under a war- 
rant of a United States commissioner to uwait an order of 
the district judge for his removal to another district to 
answer an indictment, it is the right and duty of the cir- 
cuit court to examine the indictment to ascertain whether 
it charges any offense against the United States or whether 
the offense comes within the jurisdiction of the court in 
which the indictment ir pending. In re Greene , 52 F., 104. 

1—54 

EES JUDICATA. 

1. Judgment— Identity of Subject Matter.— The combination com- 
plained of is not a new one, or different from that complained 
of in a former suit, judgment in which is pleaded as res judi- 
cata, because after such suit defendants modified it by elim- 
inating part of its scope. Straus v. American Pub . Ass'n, 201 
F., 309. 4—840 

Same — Operation of, Not Interfered With by Appeal from Judg- 
ment. — Pendency of an appeal from a judgment does not in- 
terfere with its operation as res Judicata. 76. 4 — 841 

8. Same — Matters in Former Judgment Concluded. — The same mat- 
ters being complained of in a suit in the State court and a 
subsequent one in the Federal court, the fact that the judg- 
ment in the State court depended on the State statutes, and 
that the complaint in the second suit is founded on the Fed- 
eral statute, which is not within the jurisdiction of the State 
court, is immaterial as regards the judgment being res judi- 
cata. Ib . 4—841 

3. Same — Immaterial That Former Judgment Was Erroneous. — The 

question involved being one the court was competent to de- 
cide, the fact that it may have decided erroneously is imma- 
terial as regards its judgment being res judicata. Ib. 4 — 841 

4. Same — Applies to All Who Were Parties to Former Judgment. — 

The judgment in a suit against corporations and an associa- 
tion is none the less res judicata because of the addition as 
parties to the second suit of persons who were officers of 
the association at its organization, and members and officers 
of the corporations, and took part in organizing the combina- 
tions complained of, and were included in the injunction 
issued in the first suit; they being privy thereto. Ib . 

4—842 

5. Same — Immaterial Though Second Suit Includes Longer Period, 

for Which Damages Claimed.— That the second suit seeks 
damages for a longer period than the first is immaterial as 
regards the judgment in the first being res Judicata ; the thing 
adjudicated being that plaintiff could recover no damages for 
the combination complained of, whatever its period. Ib. 

4-842 
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RESALE PRICE. 

1. Attempt to Fix Resale Price of Jobbers to Retailers, an Unlaw- 

ful Restraint of Trade. — Defendant made a watch movement 
known as the “Howard,” which was a high grade watch, 
material parts of which were covered by valid patents. 
Defendant made direct agreements with the jobbers to whom 
it sold the watch, fixing the price at which they might sell 
to retailers, and also by a mere notice on the boxes in which 
the watch was sold to retailers attempted to fix the price 
at which they should sell. Held, that the agreement with 
the jobbers was within its rights under the patent law, but 
that when it sold to the jobber it had fully exercised its 
right, and its notice to subsequent purchasers was an unlaw- 
ful restraint of trade. U. S. v. Keystone Watch Case Co., 
218 F., 514. 5—497 

2. A Patent Gives a Patentee No Right to Control. — A patent gives 

the patentee no right to dictate price at which patented 
articles absolutely sold by him shall be resold by the pur- 
chaser, and so no right to restrain sale at less than the price 
attempted to be fixed by the patentee by a third person buy- 
ing from the purchaser from the patentee at less than such 
price, with knowledge of the contract between the patentees 
and such purchaser attempting to fix the resale price. Ford 
Motor Co. v. Union Motor Sales Co., 244 F., 158. 6 — 1012 

8. Same — Price Restrictions Not Validated by Clayton or Trade 
Commission Acts. — There is nothing either in the Clayton 
Law or the Federal Trade Commission Law, validating price 
restrictions by a vendor on resale of property sold abso- 
lutely by him. 76. 6 — 1013 

4 . Of Product Can Not Be Controlled by the Manufacturer.— A 
manufacturer can not, under the Sherman Law, control the 
resale price of his goods, whether they be protected by a 
trade-mark, a copyright, or a patent, or not, and whether 
sold by a Jobber or by a dealer. Lowe Motor Supplies Co. 
v. Weed Chain Tire Crip Co. (Not reported.) 6 — 899 

See also Prtce Restrictions. 

RESTRAINING ORDERS. See Injunctions, 40. 

RESTRAINT OP TRADE. 

1. Concerted Scheme of Railway Carriers Possessing Substantial 
Monopoly In Transportation of Anthracite Coal. — An undue 
and unreasonable restraint of interstate commerce, forbid- 
den by the Sherman Law, results from the concerted scheme 
of certain railway carriers possessing a substantial monopoly 
of the transportation facilities between the anthracite de- 
posits in Pennsylvania and tide- water distributing points, 
and also controlling, with the aid of their subsidiary coal- 
mining and selling companies, nearly three-fourths of the 
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annual supply of anthracite, whereby a large number of 
the independent coal operators were induced to enter singly 
into uniform perpetual agreements for the sale to some one 
of such carriers, or its subsidiary coal company, of the 
entire output of their several mines and any others they 
might thereafter acquire, at a fixed percentage of the gen- 
eral average price prevailing at tide-water points at or near 
New York, which would net the operator slightly more than 
if he shipped and sold on his own account, the necessary 
result being to secure to the carriers the control at tide- 
water markets of the sale of a large part of the independent 
output. U. S. v. Reading Co., 57 L. Ed., 243. 4 — 736 

8. Same — Purchase and Delivery Within a State. — Where purchase 
and delivery within a State is but one step in a plan and pur- 
pose to control and dominate trade and commerce in other 
States for an illegal purpose, it is an interference with and 
restraint of interstate commerce. JJ. S. v. Reading Co., 226 
U. S., 368. 4—734 

S. Involuntary Restraints Included Within Section 1 of Sherman 
law. — Involuntary restraints upon interstate commerce, the 
result of a conspiracy between persons not themselves en- 
gaged in such commerce, to compel action by others, or to 
create artificial conditions which necessarily impede or bur- 
den the due course of such commerce, or restrict the common 
liberty to engage therein, are comprehended by the provisions 
of section 1 of the Sherman Law, which make it a criminal 
offense to engage in a conspiracy in restraint of interstate 
commerce, as well as voluntary restraints produced by an 
agreement between persons so engaged to suppress competi- 
tion among themselves. U. S. v. Patten , 57 L. Ed., 333. 

4—757 

4. Hay Be Direct, Irrespective of Volume. — A direct and absolute 

restraint upon interstate trade and commerce bearing no 
reasonable relation to lawful means of accomplishing lawful 
ends is not relieved from criminal illegality under the Sher- 
man Law, because the volume of traffic was small. Steer # v. 
U. S. f 192 F., 5. 4—433 

5. Hinor Contracts in Partial Restraint Which Were Reasonable 

at Common Law, Not Within the Sherman Law. — The Sher- 
man Law is subject to the rule that statutes are not to be 
interpreted to change the common law except so far as a pur- 
pose to do so is necessarily implied; therefore it is held, 
that the act was not intended to prohibit those minor con- 
tracts in partial restraint of trade which the common law 
had affirmed as reasonable, but was to be construed in ac- 
cordance with the common law, developed along reasonable 
lines in accordance with modern commercial advance. U. S. 
v. Winslow, 195 F., 587. 5—184 
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8. The words “ Restraint of Trade/’ as used in the Sherman Law, 
are to be construed as including “ restraint of competition.” 
V. 8. v. Eastern States Ret. Lum. Deal. Assn., 201 F., 584. 

4 — 861 

7. Degree of Restraint Effected Is Immaterial, if the Purpose of a 

Conspiracy Is to Restrain. — If the purpose of a conspiracy is 
to restrain interstate trade, within the meaning of the Sher- 
man Law, the degree of restraint effected thereby is imma- 
terial to the offense. U. S. v. Patterson et al., 201 F., 722. 

5—37 

8 . By Means of the Boycott and Black-listing, Unlawful Under the 

Sherman Law. — The Sherman Law upplies to any unlawful 
combination resulting in restraint of interstate commerce, 
including boycotts, and black-listing, whether made effective 
by acts, words, or printed matter. Oompers v. Bucks Stove 
d Range Co., 221 U. S., 438. 4—779 

9. Agreement Not to Enter Into Competition with Purchaser of 

Business, When Restraint Imposed Is Greater Than Necessary 
to Afford Fair Protection, Is an Unreasonable Restraint. — 
While the sale of a business and the surrender of the good 
will pertaining thereto and an agreement thereunder, within 
reasonable limitations as to time and territory, not to enter 
Into competition with the purchaser, when made as part of 
the sale of the business, and not as a device to control or 
monopolize interstate commerce, is not within the Sherman 
Law, the imposition of a restraint greater than necessary to 
afford fair protection to the legitimate interests of the pur- 
chaser constitutes an unreasonable restraint within the law. 
U. S. v. Great Lakes Towing Co., 208 F., 742. 5 — 360 

10. Under the Sherman Law, to Support a Conviction, There Must 

Be an Undue Restraint of Trade. — Under the Sherman Law 
there must be not only a restraint of trade, but an undue 
restraint to support a conviction for combining in restraint 
of trade, and, to make a restraint unreasonable, It must 
appear either that the normal volume of interstate trade 
has been interfered with by artificial agencies affecting to 
a substantial degree, and to the disadvantage of the public, 
the price or supply of the commodity, which is the subject 
of the restraint, or that by means of a combination the price 
or supply of the commodity is or may be affected to a sub- 
stantial extent to the disadvantage of the producers or 
purchasers thereby operating to a material degree to the 
injury of the public, or that there has been a direct and 
intentional interference with the transportation of commodi- 
ties in interstate commerce. U. S. v. Whiting, 212 F., 473. 

5-457 

11. game— Whether the Restraint Be Reasonable or Unreasonable, 

Is for the Jury. — Three classes of persons consisting of dif- 

95825*— 18 28 
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ferent individuals were under the control of the Individual 
members of each class. They formed a combination by 
agreeing to offer and pay no more than a specified price for 
milk for resale in interstate commerce. The several per- 
sons were not guilty of any Illegal purpose or of any oppres- 
sive methods, and, except as to price, they were free to com- 
pete with each other. The price of milk to the producers 
was lowered by reason of the combination, but to what 
extent was not shown. Eighty-six per cent of the business 
of buying milk sold in designated localities for resale else- 
where after interstate transportation was in their hands. 
Held, that whether the combination was an unreasonable 
restraint of interstate trade, in violation of the Sherman 
Law, was for the jury. Ib. 5 — 458 

IS. Same — There Hay Be Unreasonable Restraints of Trade Which 
Are Not Monopolies. — While there can be no monopoly which 
Is not an unreasonable restraint of trade, there may be un- 
reasonable restraints of trade which are not monopolies. Ib . 

5—464 

Id. Suppression of Competition, by Means of a Combination Con- 
trolling Large Portion of Commerce in the Article, an Undue 
Restraint of Trade. — Suppression of competition by means of 
a combination, where the parties to it control a large por- 
tion of the interstate or foreign commerce in the article, 
and where there is no obligation to form the combination 
arising out of the fact that they are losing money or the 
like, is an undue “ restraint of trade.” V . S. v. Interna- 
tional Harvester Co., 214 F., 998. 5 — 658 

15. To Fall Within the Sherman Law, the Restraint Must Be Direct 

and Undue or Unreasonable.— To fall within the prohibition 
of the Sherman Law, it is necessary that the “restraint of 
trade,” which it is the purpose of both sections to prevent, 
should be direct and not merely incidental, and should also 
be undue or unreasonable. If it be both direct and undue, 
no disguise will save it; but the courts will search for the 
substance and the actual effect of the transaction, and will 
grant the needful relief. U . S. v. Keystone Watch Case Co ., 
218 F., 507. 5 — 488 

16. Same— The Mere Fact a Corporation Has Largely Increased Its 

Business, etc., by Proper Methods, Does Not Effect Undue Re- 
straint.— The mere fact that a manufacturing corporation has 
largely increased its business, either by enlarging its plants 
or purchasing the plants and business of other concerns, if 
they are acquired openly and by proper methods, does not 
effect an undue “ restraint of trade,” within the meaning of 
the Sherman Law, where the volume of production is not 
lessened, but increased, prices are not inflated, and the 
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power given by the volume of business is not improperly used 
to injure either competitors or the public. Ib. 5 — 492 

17. Same — Fixing Eesale Prices and Enforcing Them, Eefnsal to 

Sell to Those Not Conforming to Policy, Operated as a Direct 
and Unlawful Eestraint Upon Interstate Trade. — Defendant, 
the Keystone Watch Case Company, acquired the plants, 
business, and good will of several manufacturers of filled 
watch cases and also of two or three manufacturers of watch 
movements. All of the plants so purchased were continued 
in operation and their production increased. After it had 
acquired and was operating such plants, its board of direc- 
tors adopted, and It issued to a large number of the promi- 
nent jobbers and wholesale dealers in the United States, a 
circular in which it stated its intention to thereafter sell its 
products only to those dealers who voluntarily conformed to 
its wishes, which were (1) that certain of its cases and 
watches, which were not patented, should be resold only at 
such prices as it should fix, and (2) that dealers to whom it 
sold the same should not deal in any cases except those made 
by it. It then proceeded to strictly enforce such policy, to 
which some of the Jobbers conformed, while those who re- 
fused were cut off from purchasing the Keystone products, 
which constituted perhaps 50 per cent of those in the market 
Held , that while, up to that time, there was nothing unlawful 
in its acts, the adoption and enforcement of such policy oper- 
ated as a direct and unlawful restraint upon interstate trade 
in violation of the Sherman Law. Ib. 5—493 

18. Attempt of Manufacturer to Fix Eesale Price of Jobber to Ee- 

tailer an Unlawful Restraint. — Defendant made a watch 
movement known as the “ Howard,” which was a high grade 
watch, material parts of which were covered by valid pat- 
ents. Defendant made direct agreements with the jobbers to 
whom it sold the watch, fixing the price at which they might 
sell to retailers, and also by a mere notice on the boxes in 
which the watch was sold to retailers attempted to fix the 
price at which they should sell. Held, that the agreement 
with the jobbers was within its rights under the patent law, 
but that when it sold to the jobber it had fully exercised its 
right, and its notice to subsequent purchasers was an un- 
lawful restraint of trade. Ib. 5 — 497 

19. Same — Whether Course of Action Is Likely to Effect an Unrea- 

sonable Eestraint of Trade Must Be Determined in the Light 
of Past Experience and Observation. — Whether a combination 
or course of action is unlawful, as likely to effect an un- 
reasonable restraint of trade, where those engaged In it have 
made no declaration of its purpose, must be determined in 
the light of past experience and observation; but if, at the 
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time the question is submitted for decision, it has already 
been in effect for a sufficient length of time, the question may 
better be determined by the effect it has actually produced. 
Ib. 5—501 

80. Same — Restraint Is Unlawful if Growth of Business Has Been 
Because of Use of Unfair Means, Limiting Production, etc.— 
While a large increase in the business of a manufacturer 
necessarily results in a restraint of the trade of competitors, 
the business is not for that reason, nor because of its size 
alone, to be condemned as unlawful; but it is unlawful, as 
an unreasonable restraint, if the growth has been accom- 
plished by fraudulent, unfair, or oppressive methods against 
competitors, by arbitrarily fixing or maintaining prices, by 
limiting production or otherwise, by deteriorating the quality 
of the article produced for the same price, or by arbitrarily 
reducing the wages of workmen or the price of raw ma- 
terial. Ib. 5—503 

21. The Prohibition Against, Is Directed to the Business of Buying 
or Selling for Gain. — The prohibition against restraint of 
“trade,” embodied In the Sherman Law, is directed to the 
business of buying or selling for gain, whenever the trans- 
action forms, a part of commerce among the States or with 
foreign nations. Ib. 5 — 500 

28. Same — Trade May Be " Restrained ” by Being Hindered, etc.— 
Trade may be “ restrained,” within the meaning of the Sher- 
man Law, by being hindered, obstructed, or destroyed. Ib. 

5—500 

23. An Agreement Between Ship-owners, In the Same Trade, for As- 

suring Regular Sailings, and a Fair Rate, to Meet Competi- 
tion of Other Countries, Is Not in Itself an Unreasonable Re- 
straint of Trade. — An agreement between all the ship-owners 
engaged in the same trade as to the number of vessels each 
should operate, the dates of sailings, exchange of freight 
between lines, and rates of freight, made for the purpose of 
assuring shippers regular sailings and affording them a fair 
rate so that they might meet the competition of trade from 
other countries, is not in itself an unreasonable restraint 
of trade contrary to the Sherman Law. V. 8 . y. Prince Line , 
Ltd., 220 F., 232. 5—678 

24. Same — Unreasonable Restraint of Trade Is Not Shown, Unless 

There Is Proof of Actual Unreasonable Interference with the 
Natural Course of Trade.— A violation of the Sherman Law 
is not established unless there is some proof of actual un- 
reasonable Interference with the natural course of trade, 
and, where neither carrier nor shipper complain, it may be 
interred that there is no unreasonable restraint of trade. Ib. 

5—682 
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Sff. Same — The Giving of Rebates, by a Combination, to Shippers 
Shipping - Exclusively by Their Lines, Not Unlawful Re- 
straint. — The practice of a combination of ocean carriers to 
give rebates to all shippers who ship exclusively by their 
lines, which tended to secure more regular cargoes and to 
enable the carriers to anticipate the needs of the trade, is 
not an unlawful restraint of trade. Ib. 5 — 680 

26. Whether a Manufacturing Combination Is in Restraint of Trade, 

Depends Upon Its Inherent Nature or Effect, the Evident 
Purpose of Its Acts, etc. — Whether a manufacturing combina- 
tion is one in “restraint of trade,” or has monopolized or 
attempted to monopolize commerce, in violation of the Sher- 
man Law, depends upon the inherent nature or effect of the 
combination, the evident purpose of its acts, or the intent 
to be inferred from the extent of control secured over the 
industry, the method by which such control has been brought 
about, and the manner in which it has been exerted, result- 
ing in prejudice to the public interests by unduly restricting 
competition or unduly obstructing the course of trade. U. S . 
v. United States Steel Corporation , 223 F., 162. 6 — 157 

27. Same — While the Combination Was Formed to Unite and Per- 

petuate Its Monopolies, It Did Not Attempt the Things In- 
tended by Its Formation; But It Unlawfully Combined with 
Competitors, by Means of Pools, to Restrain Trade by Con- 
trolling Prices. — That the United States Steel Corporation 
was formed by combining as constituent members corpora- 
tions which were themselves large combinations, recently 
formed, and which had demonstrated their power to unlaw- 
fully monopolize trade in their several lines of business, 
warrants a finding that the organizers of the Steel Corpo- 
ration intended to unite and perpetuate such monopolies 
and combined for that purpose. The corporation itself, 
however, neither attempted nor possessed the power alone 
to do the unlawful things intended by its formation, but it 
unlawfully combined with competitors, by means of pools 
and informal understandings, to restrain trade by controlling 
prices. Ib. 6 — 163 

28 . The Creation by the Steel Corporation, of a Subsidiary Corpora- 

tion, to Supply the Trade in Foreign Countries, and the Estab- 
lishment of Warehouses Therein, Was Not in Restraint But 
in Aid of Foreign Commerce by Legitimate Means.— An im- 
portant purpose of the organization of the Steel Corporation 
was the building up of an export trade. Such trade in 
iron and steel at that time was sporadic, consisting of dump- 
ing products in foreign countries when the domestic market 
was overcrowded, and on the whole was not profitable. The 
Steel Corporation by reason of its large capital and organ- 
ization, for the first time created and maintains a regular 
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and permanent market, by organizing a subsidiary corpo- 
ration to sell the large line of diversified products, manu- 
factured by its associate subsidiary companies, such as must 
be kept in stock, sending the same for distribution to the 
300 warehouses which it established and maintains in 60 
different countries, sending to each the things most in de- 
mand. In this manner it increased the value of its foreign 
trade from $31,000,000 in 1904 to $91,000,000 in 1913, con- 
trols from 80 to 90 per cent of such trade in iron and steel, 
and has been able to command better prices, although do- 
mestic prices have been generally reduced. Held, that such 
action was not in restraint of foreign commerce, in violation 
of the Sherman Law, but was in aid of it by legitimate meth- 
ods ; such trade having in fact been thereby largely created, 
and not taken from others. Ib. 6 — 63 

29. The Refusal of a Manufacturer of an Unpatented Article to Sell 

to a Dealer Who Resells at Less Than Regular Price, Is Not 
an Unreasonable Restraint of Trade. — The refusal of the 
manufacturer of an unpatented food product, which is not a 
necessity of life or even a staple article of trade, who has 
a monopoly only because of the trade-name under which it 
is sold, it being open to any one else to make and sell the 
same article under any other name which does not infringe 
such trade-name, to sell to a dealer who resells at retail at 
less than the regular price charged by other retailers, and a 
price which gives to the retailer no profit, while to an extent 
it lessens competition, is not an unreasonable “restraint of 
trade,” nor is it unlawful under the Clayton Law as a price 
discrimination, the effect of which “may be to substantially 
lessen competition or tend to create a monopoly,” so as to 
entitle the would-be-purchaser to relief by injunction under 
section 16 of the act ; but, on the contrary, the effect of such 
an injunction would be to restrain trade by making it im- 
possible for competitors to handle the article, except at a loss, 
and to give such purchaser a monopoly. Great Atl. d Pac. 
Tea Co. v. Cream of Wheat Co., 224 F., 571. 5 — 866 

30. The acquiring, by the Eastman Kodak Co., of About 20 Com- 

peting Concerns Whose Plants It Dismantled, of Stock Houses, 
and the Fixing of Resale Prices of Its Produots, Whereby It 
Secured from 75 to 80 Per Cent of the Business in Such Com- 
merce, Constituted an Undue and Unreasonable Restraint of 
Trade. — The Eastman Kodak Company, of New York, a corpo- 
ration engaged in the manufacture and sale of photographic 
apparatus and supplies, including cameras, plates, films, and 
paper, in the course of some 15 years acquired the ownership 
of the property and business of about 20 competing concerns 
throughout the country, whose plants were dismantled and 
the business discontinued or transferred to its own plants. 
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If corporations, they were for the most part dissolved, and 
their officers, or the partners, in case of firms, bound by con- 
tract not to engage in competing business for terms of from 
5 to 20 years. It also by contract with the makers obtained 
entire control in the United States of the imported raw paper 
which was recognized as the only standard paper for the 
manufacture of photographic printing-out paper, and by re- 
fusing to sell to other manufacturers compelled several com- 
peting companies to sell or go out of business. It acquired 
stock houses in the larger cities, which handled chiefly its 
own products, and by contracts with other dealers to whom 
it sold fixed resale prices and required them to sell its goods 
exclusively. By such means it secured control of from 75 
to 80 per cent of the entire interstate trade in the articles 
in which it dealt. Held , that such methods were intended 
and calculated to, and did, result in an undue and unrea- 
sonable restraint of interstate trade, and in securing to the 
Eastman Company a 41 monopoly ” of a part thereof, in vio- 
lation of the Sherman Law. U. S. v. Eastman Kodak Co., 
226 F., 66. 5—887 

81. A Combination by Owners and Booking Agents of Theaters, 
Under Which Only Performers Booked by Such Agents and 
Performing in Such Theaters Will Be Employed, Is One in 
Restraint of Trade. — A combination between a number of 
vaudeville theaters and their booking agents, the purpose 
of which is to keep all first-class performers for such thea- 
ters, refuse to allow them to act If they act in other theaters, 
and refuse to allow other theaters to have their performers 
if they employ other performers, and refuse to deal with 
performers* agents who book such performers elsewhere, is 
in restraint of trade, where it is alleged that, outside of the 
circuits into which such theaters are arranged, first-class 
performers can not obtain sufficient employment In the United 
States and Canada to make a living, as the necessary infer- 
ence is that, if successful, the parties to the combination will 
control all first-class performers, and monopolize the supply, 
and thus control the business. Marienelli, Lim. v. United 
Booking Offices, 227 F„ 170. 5 — 952 

32. The Use of 44 Customers Lists/ 1 by a Lumber Association, for the 
Purpose of Compelling Manufacturers and Wholesale Dealers 
in Lumber to Refrain from Selling to Consumers, an Undue 
Restraint of Trade. — The Northwestern Lumbermen's Asso- 
ciation was a volunatry membership association, having as 
members retail lumber dealers in the States of Minnesota, 
Iowa, North and South Dakota, and a purt of Nebraska. A 
principal object of the association was to force the ultimate 
consumer to buy his lumber from the regular and recognized 
(by the association) retail dealers operating in the vicinity 
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where snch lumber was to be used, and to prevent the manu- 
facturer of and wholesale dealer in lumber from selling or 
shipping direct to consumers. To accomplish this object, the 
association, among other things, issued and furnished to its 
members, so called “Customers* Lists.” These lists were 
prepared by the secretary who, at the beginning of each 
year, would send to each member a circular letter asking for 
a list of the manufacturers and wholesale dealers with whom 
the member dealt. This information, when received, was so 
compiled as to show the customers of the various manufac- 
turers and wholesale dealers in the territory covered by the 
members of the association. By exchange of lists, this in- 
formation was extended to cover the territory of other simi- 
lar organizations. When a sale or shipment was made by a 
manufacturer or wholesale dealer direct to a consumer, the 
member from that territory would notify the secretary of the 
sale or shipment, who thereupon would notify the customers 
of the offending manufacturer or wholesale dealer in regard 
to the unethical or Irregular shipment ; whereupon such cus- 
tomers would protest to such manufacturer or wholesale 
dealer against such sale or shipment. The purpose and effect 
of such use of the “ Customers’ Lists ” was to coerce manu- 
facturers and wholesale dealers to refrain from selling or 
shipping lumber direct to consumers. Held , that such use 
of such lists constituted an undue restraint of Interstate 
commerce, and will be enjoined. U . 8 . v. Hollis et al (not 
reported) 6 — 995 

S3. Same — Test of Is Whether Restraint Is Undue. — The test is not 
whether by alleged methods carried out In pursuance of a 
conspiracy some portion of interstate commerce is annihi- 
lated, but whether such commerce is substantially interfered 
with or restrained. Ib. 6 — 995 

34. Same — Courts Will Not Adjudicate Extent of, If Restraint Be 

Substantial. — The court will not adjudicate in mathematical 
terms the extent of the restraint, If the evidence shows that 
it is substantial. Ib, 6 — 905 

35. Same— Motives, in Carrying Out Unlawful Purpose, Immaterial.— 

It is immaterial that the motives of the defendants in carry- 
ing out the activities described were of the best; the sole 
Inquiry being whether the facts disclosed show an undue re- 
straint of interstate commerce. Ib, S — 995 

36. In Absolute Sale, an Attempt to Control Resale Price of Article 

Sold, Is in Restraint of Trade. — At least subject to limitations, 
a system of contracts between a manufacturer and retail 
dealers, whereby it, in connection with absolute sales of its 
product, attempts to control the resale prices for all sales, 
by all dealers, is a restraint on trade, invalid both at common 
law, and, so far as it affects interstate commerce, under the 
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Sherman Law. Ford Motor Co. v. Union Motor Sales Co., 
244 F., 157. 8 — 1009 

See Combinations, etc., in Restraint of Trade ; also Statutes. 
EIGHT OF ACTION. See Actions and Defenses, 5, 12, 40, 116. 
RUBBER TIRES. Sec Combinations, etc., 135. 

RULES OF LABOR UNIONS. See Combinations, etc., 236. 

SALE. 

1. Validity of Sale. — The sale and transfer by a corporation of its 

property and good will to another corporation, where such 
sale was within its powers, can not be repudiated on the 
ground that the purchaser acquired the property for the 
purpose of obtaining a monopoly of the business and in 
pursuance of an illegal combination in restraint of trade. 
Metcalf v. Amer. School Furniture Co 122 F., 115. 2—234 

2. A contract for sale of vessels, even if they are engaged in inter- 

state commerce, is not necessarily void because the vendors 
agree, as is ordinary in case of sale of a business and its 
good will, to withdraw from business for a specified period. 
Cincinnati, Ac., Packet Co. v. Bay, 200 U. S., 170. 2 — 867 

3. Contract for Sale of Goods by Member of Combination. — The 

Sherman Law does not invalidate or prevent a recovery for 
the breach of a collateral contract for the manufacture and 
sale of goods by a member of a combination formed for the 
purpose of restraining interstate trade in such goods. Had- 
ley Dean Plate Class Co. v. Highland Class Co., 143 F., 242. 

2—995 

4 . The transaction between the complainants and the Northern 

Securities Company by which the former parted with and 
delivered to the latter, as a holding corporation, certain 
shares of the stock of the Northern Pacific Railway Com- 
pany and received in exchange certain other shares of the 
Securities Company stock, held to be one of purchase and 
sale of the Northern Pacific stock, and not a bailment or 
trust. Harriman v. Northern Securities Co., 197 U. S., 244. 
Affirming 134 F., 331 (2—618). 2—669 

5. Same. — When a vendor testifies that the transaction was an 

unconditional sale and thnt he attached to his negotiations 
no other conditions than that of price, he is estopped from 
afterwards denying that this is a statement of fact and 
claiming that he only swore to a conclusion of law. Ib. 

2—711 

3. Same.— Property delivered under an executed illegal eontraet 
can not be recovered back by any party in pari delicto , and 
the courts can not relax the rigor of this rule where the 
record discloses no special considerations of equity, Justice, 
or public policy. Ib. 2—714 
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7. Same. — The fact that the complainants in this case acted in 

good faith and without intention to violate the law does 
not exempt them from the doctrine of in pari delicto . All 
the parties having supposed the statute would not be held 
applicable to the transaction neither can plead ignorance 
of the law as against the other and the defendant secured 
no unfair advantage in retaining the consideration volun- 
tarily delivered for the price agreed. Ib. 2 — 716 

8 . Same. — Where a vendor after transferring shares of railway 

stock to a corporation in exchange for its shares becomes a 
director of the purchasing corporation and participates in 
acts consistent only with absolute ownership by it of the 
railway stocks, and does so after an action has been brought 
to declare the transaction illegal, his right to rescind the con- 
tract and compel restitution of his original railway shares, 
if it ever existed, is lost by acquiescence and laches. Ib. 

2—716 

9. Eestriction of Sales of Goods. — A manufacturer, a corporation, 

and its employee restricted the sales of its products to those 
who refrained from dealing in the commodities of its com- 
petitors by fixing the prices of its goods to those who did 
not thus refrain so high that their purchase was unprofit- 
able, when it reduced the prices to those who declined to 
deal in the ware of its competitors so that the purchase 
of the goods was profitable to them. The plaintiff applied 
to purchase, but refused to refrain from handling the goods 
of the corporation’s competitors, and sued it for damages 
caused by the refusal of the defendants to sell their commod- 
ities to him at prices which would make it profitable for him 
to buy them and sell them again. Held , the restriction of 
their own trade by the defendants to those purchasers who 
declined to deal in the goods of their competitors was 
not violative of the Sherman Law. Whitwell v. Continental 
Tobacco Co., 125 F., 454. 2—271 

10. Same. — The owner of goods may dictate the prices at which 

he will sell them, and the damages which are caused to 
an applicant to buy by the refusal of the owner to sell to 
him at. prices which will enable him to resell them at a 
profit constitute no legal injury, and are not actionable, 
because they are not the result of any breach of duty or of 
contract by the owner. Ib. 2—279 

11. Of Business and Good Will.— The sale of a business and the 

good will pertaining to it, and an agreement, within reason- 
able limitations as to time and territory, not to enter into 
competition with the purchaser, when made as a part of 
the sale of the business ,and not as a device to control com- 
merce, is not within the Sherman Law, but such act ren- 
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den unlawful every contract, combination, or conspiracy 
which directly or necessarily operates in restraint of trade 
between the States without regard to the form which the 
transaction takes. Darius Cole Transp. Co. v. White Star 
Line , 186 F., 65. 4-^37 

12. Same — Illegal Contracts — Lease of Vessel. — Libelant and re- 

spondent were both owners of steamers running regularly 
between Detroit and Toledo, and for a number of years had 
operated under a pooling arrangement which gave them a 
monopoly. At the expiilition of such arrangement, libelant 
sold one of its boats and leased the other to respondent for 
a term of three years to be run between such two points, and 
at the same time transferred its good will, and agreed not 
to engage in competition during the term. The rental re- 
served was more than the steamer could have earned op- 
erated independently. Held , on the evidence, that the domi- 
nant purpose of the parties was to enable respondent to 
maintain its monopoly of the business, and that the lease 
was void as in violation of Sherman Law, and rent could 
not be recovered thereon, lb. 4 — 38 

13. Vendors Not Forbidden to Fix Prices and Terms of Sale of Coal 

Thereby. — A coal company engaged in mining and selling its 
coal is not prohibited by the Sherman Law, or by the law, 
from refusing to sell its coal, from selecting its customers, 
from fixing the price and terms on which it will sell its 
product, or from selling to different customers for different 
prices and on different terms. Union Pacific Coal Co. v. 
U. S., 173 F., 739. 3—734 

14. Of Articles Made by Secret Process.— The exemption from the 

common-law rule against monopoly and restraint of trade, and 
the provisions of the Sherman Law, which has been ex- 
tended to contracts affecting the sale and resale, the use, 
or the price of articles made under a patent, or productions 
covered by a copyright, does not extend also to articles made 
under a secret process or medicine compounded under a pri- 
vate formula. Park d Sons Co. v. Hartman , 153 F., 29. 

3—236 

15. Same — Secret Process or Formula. — While the owner of a patent. 

or copyright is protected in his exclusive right by the statute 
which gives him a monopoly, there is no statute which pro- 
tects one who makes or vends an article which is made by 
a secret process or private formula, nor, so long as he keeps 
his process secret, can he bring himself within the principle 
of the statute which grants a temporary monopoly in con- 
sideration of the full publication of the invention or work. 
Ib. 3—236 

10. A sale of license of a patented article, with a covenant not to 
compete, made as an ordinary incident to enhance the value 
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of the thing conveyed, was not within Sherman Law. Blount 
Mfg. Co . v. Yale d Totone Mfg. Co., 166 F. f 558. 3—579 

17. Absolute, Can Not by Notice, be Converted Into Qualified, or 

Here License to Use. — Attaching a notice to a patented article 
which states that the article is licensed for sale and use at 
a specified price, that a purchase is an acceptance of the 
conditions, and that all rights revert to the patentee in the 
event of a violation of the restriction, can not convert an 
otherwise apparently unqualifid sale into a mere license to 
use the invention. Bauer* d Cie v. O'Donnell, 57 L. Ed., 
1041. 6—809 

18. Same — Attempt so to Control, bnt an Attempt to Extend Bight 

to Vend. — Where the transfer of the patented article is full 
and complete, an attempt to reserve the right to fix the price at 
which it shall be resold by the vendee is futile under the 
statute. It is not a license for qualified use but an attempt 
to unduly extend the right to vend. Hmry v. Dick Co., 2124 
U. S., 1, distinguished. Ib., 229 U. S., 16. 6—809 

19. Absolute and Conditional, in Attempt to Enforce Besale Price of 

Patented Article. — There is an absolute as distinguished from 
a conditional sale of patented articles by the manufacturer, 
the dominant character of the dealing being one of sale with 
attempt to provide and enforce resale price, and title being 
reserved in the manufacturer only till full purchase price 
is paid, with right of possession only in case of default in 
such payment, manifestly only to enforce payment, and the 
manufacturer being under no obligation to take back the 
articles, though the parties are styled manufacturing licensor 
and dealer licensee, and the contract in terms grants right 
and license to use and vend the articles within specified 
territory, the manufacturer agreeing to sell its products to 
the dealer, and he agreeing to purchase the articles at speci- 
fied times, and it being provided that he is in no way the 
legal representative or agent of the manufacturer, and 'It 
being stipulated that he shall pay a certain amount as agreed 
damages for each failure to observe the agreement to main- 
tain resale prices. Ford Motor Co. v. Union Motor Sales Co., 
244 F„ 156. 6—1010 

80 . Same — Character of, Determined by Dominant Intent of Parties. — 
In determining whether a ' ale of an article is conditional or 
absolute, courts will look to the dominant intention of the 
parties. Ib. 6—1011 

SEABCH AND SEIZURE. 

X Unreasonable Searches — Subpoena Duces Tecum — Bights of an 
Agent. — A subpoena duces tecum commanding the secretary 
and treasurer of a corporation supposed to have violated the 
Sherman Law to testify and give evidence before the grand 
Jury, and to bring with him and produce numerous agree- 
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merits, letters, telegrams, reports, and other writings, de- 
scribed generically, in effect including all the correspondence 
and documents of his corporation originating since the date 
of its organization, to which nineteen other named corpora- 
tions or persons were parties, for the purpose of enabling the 
district attorney to establish a violation of such act on the 
part of the witnesses* principal, constituted an unreasonable 
search and seizure of papers, prohibited by Fourth Amend- 
ment to the Constitution. In re Hale , 139 F„ 496. 2 — 894 

2. Same. — A corporation charged with a violation of the Sherman 
Law is entitled to immunity under the Fourth Amendment 
to the Constitution from such an unreasonable search and 
seizure as the compulsory production before a grand jury, 
under a subpoena duces tecum, of all understandings, con- 
tracts, or correspondence between such corporation and six 
other companies, together with all reports and accounts 
rendered by such companies from the date of the organiza- 
tion of the corporation, as well as all letters received by that 
corporation since its organization, from more than one dozen 
different companies, situated in seven different States. Hale 
v. Henkel, 201 U. S., 43. 2—874 

5. The search and seizure clause of the Fourth Amendment was not 

intended to Interfere with the power of courts to compel the 
production upon a trial of documentary evidence through a 
subpoena duces tecum . Ib. 2 — 904 

4 . The protection against unreasonable searches and seizure af- 
forded by the Fourth Amendment to the Constitution can not 
ordinarily be invoked to justify the refusal of an officer of 
a corporation to produce Its books and papers in obedience 
to a subpoena duces tecum , issued in aid of an Investigation 
by a grand jury of an alleged violation of the Sherman Law, 
by such corporation. Ib. 2 — 905 

9. In a suit in equity brought by the United States to enjoin the 
carrying out of a contract or combination in restraint of 
interstate commerce, under the Sherman Law, there can be 
no seizure of goods in course of transportation pursuant to 
the unlawful contract. Such seizure can only be made under 
the sixth section of the act, which authorizes seizures and 
condemnation by like proceedings to those provided in cases 
of property imported into the United States contrary to law. 
U . S. v. Addyston Pipe d Steel Co., 85 F., 271. 1 — 778 

6. Unreasonable Searches — Subpoena Duces Tecum.— The Fourth 

Amendment, prohibiting unreasonable searches and seizures, 
affords no protection to a witness for his refusal to produce 
books and papers admittedly in his possession in obedience to 
a subpoena duces tecum issued by a court of equity. U . 8. v. 
Terminal R . Ass'n, 148 F. f 489. t— 40 
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SECONDARY BOYCOTT. 

1. The coercion or attempted coercion of the onstomen of a person 
who is being boycotted, to refrain from dealing with him, 
by threats that, unless they do, they themselves will be boy- 
cotted, if carried into effect constitutes a “secondary boy- 
cott” Oomper8 v. Bucks Stove & Range Co. t 221 U. S., 437. 

4 — 778 

8. The circulation by an association among its members of a black- 
list against certain persons and also among persons not mem- 
bers thereof, and the notifying of non-members that they 
must refrain from doing business with the persons black- 
listed. or they, too, would be blacklisted, such action, if 
carried into effect against non-members, would constitute a 
secondary boycott and would be illegal. U. S, V. King, 229 
F., 279. 6—420 

See also Boycott. 

SELF-INCRIMINATION. 

1. Privilege Against, is Personal.— The privilege against self- 

incrimination is personal to a witness and cannot be availed 
of by a corporation, to justify withholding its books, cor- 
respondence, and accounts, or closing the mouths of its serv- 
ants and agents as witnesses. Simon v. American Tob. Co. f 
192 F., 664. 4—471 

2. Party Entitled to Protection Against, in Proceeding to Punish for 

Criminal Contempt. — In criminal proceedings for contempt the 
party against whom the proceedings are instituted is en- 
titled to the protection of the constitutional provisions 
against self-incrimination. Gompers v. Bucks Stove d Range 
Co., 221 U. S., 444. 4-785 

SEPARATE ACTS AND CONTRACTS. 

1. While a Single Contract May Be Legal, It May Be a Step in a 

Criminal Plot. — While no one of a number of contracts con- 
sidered severally may be In restraint of trade, each of a 
series of innocent contracts may be a step in a concerted 
criminal plot to restrain interstate trade, and, if so, may 
thereupon become unlawful under the Sherman Law. U . S, 
v. Reading Co., 226 U. S., 357. 4—725 

2. Same— Acts Absolutely Lawful May Be Steps in a Criminal Plot. 

lb, * 4—725 

3. Same — Separate Acts May Be Legal Under State Law, but Parts 

of Illegal Combination.— Although separate acts of the defend- 
ants may be legal under the State law, when considered 
alone, they may, when taken together, become parts of an 
Illegal combination under the Sherman Law, which it is the 
duty of the court to dissolve. Ib, 4 — 721 

SEPARATE TRIAL. See Trial. 

SHINGLES. See Combinations, etc., 90, 374, 375. 
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SOUTH CAROLINA DISPENSARY LAWS. See Lowenstein v. Evans, 
09 F., 908 (1—598). 

SPECIFIC PERFORMANCE. See Contracts, 7. 

SPECULATIVE DAMAGES. See Damages, 2. 

STATES. 

1. Right to Create Corporations— Interstate Commerce. — A State oan 

not invest a corporation organized under its laws with the 
power to do acts in the corporate name which would operate 
to restrain interstate commerce. U. 8. v. Northern Securities 
Co., 120 F. f 721. 2—216 

2. Same.— No State can, by merely creating a corporation, or in any 

other mode, project its authority into other States, so as to 
prevent Congress from exerting the power it possesses under 
the Constitution over interstate and international commerce, 
or so as to exempt its corporation engaged in interstate 
commerce from obedience to any rule lawfully established 
by Congress for such commerce; nor can any State give a 
corporation created under its laws authority to restrain 
interstate or international commerce against the will of the 
nation as lawfully expressed by Congress. Every corpora- 
tion created by a State is necessarily subject to the supreme 
law of the land. Northern Securities Co. v. United States, 
193 U. S., 197 (Harlan, Brown, McKenna, Day). 2—341 

S. Right to Create Corporations— Injunction in Northern Securities 
Case no Invasion. — The enforcement of the provisions of the 
Sherman Law by a Federal court decree enjoining a cor- 
poration organized in pursuance of a combination of stock- 
holders in two competing interstate railway companies for 
the purpose of acquiring a controlling interest in the capital 
stock of such companies, from exercising the power acquired 
by such corporation by virtue of Its acquisition of such stock, 
does not amount to an invasion by the Federal Government 
of the reserved rights of the States creating the several cor- 
porations. Northern Securities Co. v. United States, 193 
U. S., 197 (48 L. ed., C79). 2-^342 

4. Jurisdiction of Federal Courts. — A State is not a citizen within 

the meaning of the provisions of the Constitution or acts 
of Congress regulating the jurisdiction of the Federal courts. 
Minnesota v. Northern Securities Co., 194 U. S-, 48. 2 — 533 

5. Same. — A State can not maintain an action in equity to restrain 

a corporation from violating the provisions of the Sherman 
Law on the ground that such violations by decreasing com- 
petition would depreciate the value of its public lands and 
enhance the cost of maintaining its public Institutions, the 
damages resulting from such violations being remote and 
indirect and not such direct actual injury as is provided for 
In section 7 of the act lb . 2—554 
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0. State Corporations — Power of Congress. — Congress has no au- 
thority, under the commerce clause or any other provision 
of the Constitution, to limit the right of a corporation cre- 
ated by a State in the acquisition, control, and disposition 
of property in the several States, and it is immaterial that 
such property, or the products thereof, may become the sub- 
jects of interstate commerce; and it is apparent that by 
the Sherman Law Congress did not intend to declare that 
the acquisition by a State corporation of so large a part of 
any species of property as to enable the owners to control 
the traffic therein among the several States constituted a 
criminal offense. In re Greene , 52 F., 104. 1—55 

7. State Corporations — Interstate Commerce — Power of Congress. — 
Franchises of a corporation chartered by a State are, so far 
as they involve questions of Interstate commerce, exercised 
in subordination to the power of Congress to regulate such 
commerce. While Congress may not have general visitatorial 
power over State corporations, its powers in vindication of its 
own laws are the same as if the corporation had been created 
by an act of Congress. Hale v. Ilenlcel , 201 U. S., 43. 2—874 

S. State courts are without jurisdiction of a suit to recover damages 
under section 7 of the Sherman Law. Loewe v. Lawlor , 130 
F. f 633. 2—563 

0. A State is neither a “person” nor a “corporation,” within the 
meaning of the Sherman Law, and the provisions of that act 
are not applicable to the case where the State by its laws 
assumes a monopoly of the traffic in lntoxioatlng liquors. 
Lowenstein v. Evans, 69 F., 908. 1 — 598 

10. Where an action is brought against the officials of a State under 

section 7 of the Sherman Law, to recover damages for acts 
done under authority of a State statute which gives the State 
an entire monopoly of the traffic in intoxicating liquors (act 
S. C., Jan. 2, 1895), the State itself is a necessary party 
thereto, and consequently the Federal courts would have no 
jurisdiction of the action. Ib. 1—603 

11. Manufacturers Within a State.— The Sherman Law has no refer- 

ence to the mere manufacture or production of articles or 
commodities within the limits of the several States. North* 
em Securities Co. v. United States , 193 U. S., 197. 2—339 

STATE DECISIONS. 

Duty of Federal Court to Follow Arises Only Where Decision Is by 
Court of Last Resort. — The obligation of a Federal court to 
follow the decisions of State courts does not arise unless the 
State court is a court of last resort, particularly where the 
opinions of the lower courts are not harmonious or numerous 
and old enough to show a settled rule. U. S. Tel. Co. v. Cen- 
tral Union Tel. Co., 202 F., 69. i— 884 

STATE MONOPOLIES. See States, 9. 
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STATE PRACTICE. 

Conformity to, Roes Hot Cover Instructing Jury.— The Federal 
conformity statute (Kev. Stat., sec. 914), providing for 
conforming the procedure in the Federal courts to that in 
the State courts in civil actions at law, does not cover in- 
structing the jury. Steers v. U . £., 192 F., 10. 4 — 440 

STATUTES. 

I. 


The Sherman Anti-Trust Law. 

(Act of July 2, 1890 ; 26 Stat., 209.) 

1. Constitutionality . 

1. Is a Legitimate Exercise of the Power of Congress.— The Sherman 

Law is a legitimate exercise of the power of Congress over 
interstate commerce, and a valid regulation thereof. XJ. S. 
v. Joint Traffic Ass'n, 171 U. S., 505. 1—869 

2. Constitutionality of Penal Provisions. — The penal provisions of 

the Sherman Law, making it a misdemeanor to engage in 
any combination or conspiracy in restraint of interstate 
commerce or to monopolize or attempt to monopolize any 
part of such commerce, are constitutional. U. S. v. Ameri- 
can Naval-Stores Co ., J86 F„ 594 4 — 51 

S. Validity of Criminal Provisions. — The Sherman Law Is primarily 
a criminal statute, prohibiting certain acts as unlawful 
restraints and monopolies of interstate trade and commerce 
and prescribing the punishment therefor, the jurisdiction 
conferred on circuit courts ns courts of equity by section 4 
to “ prevent and restrain violations of this act ” being made 
dependent on the preceding criminal sections and confined 
to preventing the carrying out of that which is declared 
In the prior sections to be criminal. Therefore every de- 
cision of the courts sustaining an injunction granted under 
such section has necessarily determined that the preceding 
sections are valid, and that the things enjoined were crimes, 
and in view of the numerous decisions of the Supreme Court 
upholding such injunctions the validity of the criminal sec- 
tions is no longer open to question in the inferior courts. 
U. S. v. Swift, 188 F., 96. 4^-293 

4. Is Hot Unconstitutional on Its Criminal Side. — There is no such 
vagueness in the Sherman Law as to render it inoperative 
on its criminal side, because only such contracts and com- 
binations are within the law as, by reason of intent, or of 
the inherent nature of the contemplated acts, prejudice the 
public Interests by unduly restricting competition, or unduly 
06825°— 18 27 
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obstructing the course of trade. Nash v. U. S. t 229 U. S. f 
873; 57 L. Ed., 1232. 5—239 

5. Is Not Unconstitutional for Indefiniteness. — The Sherman Law 

making it a criminal offense to make any contract or en- 
gage in any comblnaton or conspiracy in restraint of inter- 
state trade or commerce, or to monopolize, or attempt to 
monopolize, or conspire with any person to monopolize, any 
part of such trade or commerce, is not unconstitutional for 
indefiniteness in so far as sought to form the basis of a 
criminal prosecution. U. S . v. Winslow , 195 F., 583. 5 — 178 

6. Is a Valid Criminal Statute. — The Sherman Law making it a 

criminal offense to make any contract or engage in any 
combination or conspiracy in restraint of interstate trade 
or commerce, or to monopolize or attempt to monopolize or 
conspire with any other person or persons to monopolize any 
part of such trade or commerce, is a valid criminal statute, 
sufficiently clear in itself to Inform the accused of the nature 
and cause of the accusation against him, and criminal prose- 
cutions under it do not deprive the defendants of liberty 
or property without due process of law\ U. <Sf. v. Patterson 
et al, 201 F., 715. 5—28 

7. Is Not Unconstitutional. — Sections 1 and 2 of the Sherman Law 

are not unconstitutional because of indefiniteness. U. 8. v. 
New Departure Mfg . Co., 204 F., 114. 5—158 

2. Construction and operation — In general . 

S. Act Operates on Monopolies in Interstate Commerce, and Not 
Because Commodity is a Necessary of life. — The monopoly 
and restraint denounced by the Sherman Law, “ to protect 
trade and commerce against unlawful restraints and monopo- 
lies,” are a monopoly in interstate and international trade 
or commerce, and not a monopoly in the manufacture of a 
necessary of life. U. S. v. E. C. Knight Co. t 156 U. S., 1. 

1—379 

9. The statute is not limited to contracts or combinations which 
monopolize interstate commerce in any given commodity, but 
seeks to reach those which directly restrain or impair the 
freedom of interstate trade. The luw reaches combinations 
which may fall short of complete control of a trade or busi- 
ness, and does not await the consolidation of many small 
combinations into the huge 4 ‘ trust ” which shall control the 
production and sale of a commodity. Chesapeake ds O. Fuel 
Co. v. United States , 115 F., 010, 624.' 2 — 168 

10. Common Carriers Not Included Within the Statute. — It was not 
the intention of Congress to include common carriers sub- 
ject to the act of February 4, 1887, within the provisions of 
the Sherman Law, which is a special statute, relating to 



THE SHERMAN LAW, 


419 


Index — Digest. 

combinations in the form of trusts and conspiracies in re- 
straint of trade. 17. 8 . v. Trans-Mo . Ft. Assn., 53 F. f 440. 
Case reversed, 166 U. S., 290 (1 — 648). 1 — 80 

11. Applies to Common Carriers by Railroads — Contracts Affecting 

Rates. — The provisions respecting contracts, combinations, and 
conspiracies in restraint of trade or commerce among the 
several States or with foreign countries, contained in the 
Sherman Law, apply to and cover common carriers by rail- 
road; and a contract between them in restraint of such 
trade or commerce is prohibited, even though the contract is 
entered into between competing railroads, only for the pur- 
pose of thereby affecting traffic rates for the transportation 
of persons and property. U. 8. v. Trans-Mo. Ft. Assn., 166 
U. S., 290. 1 — 648 

12. Act Applies to All Contracts in Restraint of Interstate or For- 

eign Commerce — Not Confined to Unreasonable Restraints. — 
The prohibitory provisions of the Sherman Law apply to all 
contracts in restraint of interstate or foreign trade or com- 
merce without exception or limitation; and are not confined 
to those In which the restraint is unreasonable. Ib. 1 — 682 

13. Act Aimed at All Restraints — Reasonableness of Restraints Im- 

material. — The act of Congress Is aimed against all restraints 
of interstate commerce, and its purpose is to permit com- 
merce between the States to flow in its natural channels, 
unrestricted by any combinations, contracts, conspiracies, or 
monopolies whatsoever. The reasonableness of the restric- 
tions in a given case Is Immaterial. U. 8. v. Hopkins , 82 F., 
529. 1—725 

Reversed, 171 U. S., 579 (1—941). 

14. Test of Validity of Contract or Combination Under the Sherman 

Law. — The test of the violation of the Sherman Law, by a 
contract or combination, is its effect upon competition in 
commerce among the States. If its necessary effect is to 
stifle or to directly and substantially restrict Interstate 
commerce, it falls under the ban of the law, but if it pro- 
motes, or only incidentally or indirectly restricts, competi- 
tion, while Its main purpose and chief effect are to promote 
the business and increase the trade of the makers, It is not 
denounced or avoided by that law. Phillips v. Iola Portland 
Cement Co., 125 F., 593. 2^-284 

10. The Sherman Law is not intended to affect contracts which have 
only a remote and indirect bearing on commerce between the 
States. Field v. Barber Asphalt Paving Co., 194 U. S., 618. 

2—555 

16. The Sherman Law does not apply to a contraot or combination 
relating to the business of manufacturing within a State. 
Robinson v. Suburban Brick Co,, 127 F., 804. 2—312 
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17. The Sherman Law does not and could not constitutionally affect 

any monopoly or contract in restraint of trade, unless it inter- 
feres directly and substantially with interstate commerce, or 
commerce with foreign nations. U. 8 . v. Addyston Pipe & 
Steel Co., 78 F., 712. 1—630 

18. Any agreement or combination which directly operates, not alone 

upon the manufacture, but upon the sale, transportation, and 
delivery of an article of interstate commerce by preventing or 
restricting its sale thereby regulates interstate commerce to 
that extent, and thus trenches upon the power of the national 
legislature and violates the statute. Addyston Pipe & Steel 
Co, . v. U. S. f 175 U. S., 211. 1—1009 

19. Effect of the Sherman Law Upon Contracts in Restraint of Trade 

Which at Common Law Were Not Unlawful. — The effect of 
the Sherman Law is to render contracts in restraint of 
trade, as applied to interstate commerce, unlawful in an 
affirmative or positive sense, and punishable as a misde- 
meanor, and also to create a right of civil action for dam- 
ages In favor of persons injured thereby, and a remedy by 
injunction in favor both of private persons and the public 
against the execution of such contracts and the maintenance 
of such trade restraints. U. S . v. Addyston Pipe & Steel Co, 9 
85 F., 271. 1—772 

20. Test of Legality. — The Sherman Law declaring all contracts and 

combinations illegal if in restraint of trade or commerce 
among the States does not leave to the courts the consid- 
eration of the question whether the restraint Is or is not 
unreasonable and such as would have rendered the contract 
invalid at common law. The only question In each case 
where the validity of a contract or combination under the 
law is involved is whether or not its necessary effect is to 
restrain interstate commerce. Chesapeake & Ohio Fuel Co, 
v. V, fiT., 115 F., 610. 2—151 

21. Same.— The test of the violation of the Sherman Law by a con- 

tract or combination Is its effect upon competition In com- 
merce among the States. If its necessary effect is to stifle 
or to directly and substantially restrict interstate commerce, 
it falls under the ban of the law, but if it promotes, or only 
Incidentally or indirectly restricts, competition, while its 
main purpose and chief effect are to promote the business 
and increase the trade of the makers, it is not denounced or 
avoided by that law. Phillips v. Iola Portland Cement Co, f 
125 F., 593. 2—284 

22. Construetion — Act Includes Every Combination which Directly 

and Substantially Restricts Interstate Commerce. — The gen- 
erality of the language used in the Sherman Law, declaring 
illegal “every contract, combination, or conspiracy in re- 
straint of trade or commerce among the several States or 
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with foreign nations,” Indicates the purpose of Congress to 
include In the prohibition every combination which directly 
and substantially restricts interstate commerce, whatever its 
form. U. 8. v. Northern Securities Co., 120 F., 721. 2 — 215 

23. Same. — The Sherman Law applies to interstate carriers of 

freight and passengers, and any contract or combination 
which directly and substantially restricts the right of such 
a carrier to fix its own rates, independently of its natural 
competitors, places a direct restraint upon interstate com- 
merce, in that it tends to prevent competition, and is in vio- 
lation of the act, whether the rates actually fixed be reason- 
able or unreasonable, lb. 2 — 220 

24. Same. — The Sherman Law embraces and declares to be illegal 

every contract, combination, or conspiracy, in whatever form, 
of whatever nature, and whoever may be parties to it, which 
directly or necessarily operates in restraint of trade or com- 
merce among the several States or with foreign nations. 
Northern Securities Co. v. United States , 193 U. S., 197. 
(Harlan, Brown, McKenna, Day). 2 — 339 

25. That act has no reference to the more manufacture or production 

of articles or commodities within the limits of the several 
States. Ib. 2—461 

26. The act is not limited to restraints of Interstate and inter- 

national trade or commerce that are unreasonable in their 
nature, but embrace all direct restraints, reasonable or un- 
reasonable, imposed by any combination, conspiracy, or ipo- 
nopoly upon such trade or commerce, lb. 2 — 461 

27. Railroad carriers engaged in Interstate or international trade or 

commerce are embraced by the act. Ib. 2 — 461 

28. Combinations, even among private manufacturers or dealers, 

whereby interstate or international commerce is restrained, 
are equally embraced by the act. Ib. 2 — 461 

29. Every combination or conspiracy which would extinguish com- 

petition between otherwise competing railroads engaged in 
interstate trade or commerce, and which would in that way 
restrain such trade or commerce, Is made illegal by the 
act. Jb. 2—462 

30. The natural effect of competition is to increase commerce, and 

an agreement whose direct effect is to prevent this play of 
competition restrains instead of promotes trade and com- 
merce. Ib. 2 — 462 

31. The Sherman Law was leveled, as appears by Its title, at only 

unlawful restraints and monopolies. Congress did not intend 
to reach and destroy those minor contracts in partial restraint 
of trade which the long course of decisions at common law 
had affirmed were reasonable and ought to he upheld. North- 
ern Securities Co. v. United States , 193 U. S. f 197. (Brewer, 
concurring.) 2 — 341 
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32. The general language of the act Is limited by the power whloh 

each individual has to manage his own property and deter- 
mine the place and manner of its investment. Freedom of 
action in these respects is among the inalienable rights of 
every citizen. Ib. 2 — 488 

33. One of the purposes of the Sherman Law, In making illegal every 

contract, combination, or conspiracy in restraint of trade or 
commerce among the several States, is to maintain inter- 
state commerce on the basis of free competition, and any 
contract, combination, or conspiracy, the purpose or direct 
effect of which is to restrict such free competition by way 
of transportation or otherwise, is in restraint of interstate 
commerce and unlawful. (Per Buffington, 0. J.) U. S . 
v. Reading Co., 188 F., 459. 3 — 913 

34. Not Every Combination in Restraint of Competition Unlawful. — 

The provisions of the Sherman Law, making unlawful any 
combination “in restraint of trade or commerce among the 
several States ” or to monopolize any part of such trude or 
commerce, do not make every combination in restraint of 
competition in interstate trade unlawful, but there may be 
a restraint of competition that does not amount to a re- 
straint of trade within the meaning of the act. U. S . v. 
du Pont , etc., Co., 188 F., 151. 4—374 

35. In determining whether or not a combination is in violation of 

the Sherman Law, as in restraint of interstate commerce, it 
is immaterial that such is not its ultimate object, which is 
in most cases to increase the trade and profits of the parties 
to such v combination; nor is It material to ascertain what 
proportion the resulting restraint of interstate commerce 
bears to other results. The true inquiry is whether it tends 
directly to appreciably restrain interstate trade, and, if it 
does, it is within the statute, although such effect may not 
be so considerable as its other effects. Ellis v. Inman, Poul - 
sen d Co., 131 F., 182. 2—577 

33. Section 1 of the Sherman Law makes a distinction between a 
oontract and a combination or conspiracy in restraint of 
trade. Rice v. Standard Oil Co., 134 F., 464. 2 — 633 

37. The Interstate Commerce Act and the act known as the “ Sher- 

man Law ” are separate and independent acts, not germane in 
character and purpose ; and therefore jurisdiction in the cir- 
cuit court of the United States over a bill in equity to enjoin 
a railroad company from granting rebates to favored ship- 
pers can not be maintained upon the ground that such act 
of the railroad company is a monopoly within the meaning 
of the second section of said Sherman Law. United States 
v. Atchison , T. & 8 . F. Ry . Co., 142 F., 176. 2—831 

38. Acts done under an agreement legal when made, but which be- 

came illegal on the passage of the Sherman Law, are done in 
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violation of that act. U, S. v. Trans-Mo. Ft. Assn., 1G6 U. S.. 
290. 1— G69 

39. The statute has no concern with prices, but looks solely to com- 

petition and to the giving of competition full play by making 
illegal any effort at restriction upon competition. Restraint 
of trade is not dependent upon any consideration of reason- 
ableness or unreasonableness in the combination averred, nor 
is it to be tested by the prices that result from the combina- 
tion. U. 8. v. Swift & Co ., 122 F., 529. 2—237 

40. The Sherman Law should have a reasonable construction — one 

which tends to advance the remedy it provides and to abate 
the mischief at which it was leveled. Whi twill v. Conti- 
nental Tobacco Co ., 125 F., 454. 2 — 271 

41. Scope of the Statute. — The words “ trade ” and “ commerce,” as 

used in the Sherman Law, are synonymous. The use of both 
terms in the first section does not enlarge the meaning of the 
statute beyond that employed in the common-law expression 
“ contract in restraint of trade,” as they are analogous to the 
word “monopolize,” used in the second section of the act. 
U. 8. v. Patterson , 55 F„ (505. 1—174 

42. Same. — The word “ monopolize ” is the basis and limitation of 

the statute, and hence an indictment must show a conspiracy 
In restraint by engrossing or monopolizing or grasping the 
market. It is not sufficient simply to allege a purpose to 
drive certain competitors out of the field by violence, annoy- 
ance, intimidation, or otherwise, lb. 1 — 177 

43. Scope of the Statute — Conspiracy. — The Sherman Law, section 1, 

declaring illegal “every contract, combination in the form 
of trust or otherwise, or conspiracy ” in restraint of trade or 
commerce among the States or with foreign nations, is not 
aimed at capital merely and combinations of a contractual 
nature, which by force of the title, “An act to protect trade 
and commerce against unlawful restraints and monopolies,” 
are limited to such as the courts have declared unlawful, the 
words “in restraint of trade” having, in connection with the 
words “ contract ” and “ combination,” their common-law 
significance, but the term “ conspiracy ” is used in its well- 
settled legal meaning, so that any restraint of trade or com- 
merce, if to be accomplished by conspiracy, is unlawful. U. S. 
v. Debs , 64 F., 724. 1—322 

44. Same — Construction. — The construction of the statute is not 

affected by the use of the phruse “in restraint of trade,” 
rather than one of the phrases “ to injure trade ” or “ to 
restrain trade.” Ib. 1 — 352 

45. Same. — The word “ commerce,” in the statute, is not synonymous 

with “ trade,” as used in the common-law phrase “ restraint 
of trade,” but has the meaning of the word in that clause of 
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the Constitution which grants to Congress power to regulate 
Interstate and foreign commerce. 76. 1—353 

46. Broad Application of the Aet. — The Sherman Law has a broader 

application than the prohibition of restraints of trade un- 
lawful at common law. It prohibits any combination which 
essentially obstructs the free flow of commerce between the 
States, or restricts, in that regard, the liberty of a trader to 
engage in business; and this includes restraints of trade 
aimed at compelling third parties and strangers involun- 
tarily not to engage in the course of interstate trade except 
on conditions that the combination imposes. Loeuoe v. Law - 
lor, 208 U. S., 293. 3—341 

47. Persons Engaged in Intrastate Trade May Come Within the 

Meaning of the Act. — A combination may be in restraint of 
interstate trade and within the meaning of the Sherman Law 
although the persons exercising the restraint may not them- 
selves be engaged in interstate trade, and some of the means 
employed may be acts within a State and individually be- 
yond the scope of Federal authority, and operate to destroy 
intrastate trade as interstate trade, but the acts must be 
considered as a whole, and if the purposes are to prevent 
interstate transportation the plan is open to condemnation 
under the Sherman Law. Ib. 3—350 

48. Ho Distinction Made Between Classes. — The Sherman Law makes 

no distinction between classes. Organizations of farmers 
and laborers were not exempted from its operation, notwith- 
standing the efforts which the records of Congress show 
were made in that direction. Ib. 3 — 351 

49. Combinations Prohibited. — To constitute a violation of the Sher- 

man Law, there must be a contract, combination, or con- 
spiracy which in purpose or effect tends to restrain trade 
or commerce among the States or to monopolize some por- 
tion thereof. There must be a meeting of the minds of two 
or more to accomplish some common purpose directly vio- 
lative of the act or a purpose which will, whether inten- 
tionally or not, in effect constitute a restraint of trade and 
commerce among the several States. (Per Gray , C. J.) 
V . 8. v. Reading Co ., 183 F., 455. 3—906 

50. The mere extent of acquisition of business or property achieved 

by fair and lawful means can not be the criterion of monopoly 
within the meaning of the Sherman Law, but in addition 
to acquisition and acquirement there must be an intent by 
unlawful means to exclude others from the same traffic or 
business, or from acquiring by the same means property and 
material things. (Per Cray , 0. .T.) Ib. 3—908 

51. The prohibitory provisions of the Sherman Law apply to all 

contracts in restraint of interstate or foreign trade or com- 
merce, without exception or limitation, and are not confined 
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to those in which the restraint is unreasonable. War e-Kra- 
mer Tobacco Co. v. American Tobacco Co., 180 F., 166. 

3—787 

52. Applies Only to Contracts Whioh Directly Restrain. — The power 

of Congress to legislate on the subject of contracts and com- 
binations in restraint of trade is derived from its constitu- 
tional power to regulate interstate and foreign commerce, 
and the Sherman Law is to be so construed, and applies only 
to contracts or combinations which directly, immediately, 
and necessarily affect commerce among the States or with 
foreign nations. Bigeloxo v. Calumet d Hecla Mining Co., 
167 F., 725. 3—624 

53. Acts Done in Foreign Countries. — The prohibitions of the Sher- 

man Law do not extend to acts done in foreign countries, 
even though done by citizens of the United States and in- 
juriously affecting other citizens of the United States. 
American Banana Co. v. United Fruit Co., 213 U. S., 357. 

3 — 658 

54. Same. — A statute will, as a general rule, be construed as intended 

to be confined in its operation and effect to the territorial 
limits within the jurisdiction of the lawmaker, and words 
of universal scope will be construed as meaning only those 
subject to legislation. Ib. 3—657 

55. Same. — While a country may treat some relations between its 

own citizens as governed by its own laws in regions subject 
to no sovereign, like the high seas, or to no law recognized 
as adequate, the general rule is that the character of an 
act as lawful or unlawful must be determined wholly by the 
law of the country where it is done. Tb. 3 — 656 

56. The Sherman Law prohibiting a monopoly provides its own 

penalties for the violations of its provisions, and does not 
deprive the offender of redress for a civil injury. N. W. 
Consol. Milling Co. v. Callam d Son , 177 F„ 788. 3—763 

57. May Be Illegal, Even if Volume of Traffic is Small. — A direct 

and absolute restraint upon interstate trade and commerce 
bearing no reasonable relation to lawful means of accom- 
plishing lawful ends, is not relieved from criminal illegality 
under the Sherman Law, because the volume of traffic af- 
fected was small. Steers v. U. S., 192 F., 1. 4 — 432 

58. Supreme Court Does Not Dissent from Conclusions in TJ. S. v. 

Debs. — The court enters into no examination of the Sherman 
Law, on which the circuit court mainly relied to sustain its 
jurisdiction; but it must not be understood that it dissents 
from the conclusions of that court in reference to the scope 
of that act, but simply that It prefers to rest Its judgment 
on the broader ground discussed in its opinion, believing it 
important that the principles underlying it should be fully 
stated and fully affirmed. In re Debs, 158 U. S., 564. 1 — 665 
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59. While the primary object of the Sherman Law was doubtless to 
preyent the destruction of legitimate and healthy oompetition 
in interstate commerce by the engrossing and monopolizing of 
the markets for commodities, yet its provisions are broad 
enough to reach a combination or conspiracy that will inter- 
rupt the transportation of such commodities and persons from 
one State to another. U . £. v. Workingmen's Amalgamated 
Council , 54 F., 995 , cited. U. 8. v. Cassidy , 67 F., 698 . 1—452 

SO. The Sherman Law does not give any right of action for damages 
sustained by the payment of excessive, unjust, or unreasonable 
rates to interstate carriers, such relief being provided for 
by the interstate-commerce act. Meeker v. Lehigh Valley 
R. R. Co, ., 162 F., 363. 3—304 

91. Applies to Unlawful Restraints by Means of Boycotts and Black- 

listing. — The Sherman Law applies to any unlawful combina- 
tion resulting in restraint of interstate commerce, including 
boycotts and black-listing, whether made effective by acts, 
words, or printed matter. Clampers v. Bucks Stove d Range 
Co 221 U. S., 438 . 4-779 

92. Same — Applies to Every Device Whereby Commerce is Re- 

strained. — The court’s protective powers extend to every 
device whereby property is irreparably damaged or inter- 
state commerce restrained; otherwise the Sherman Law 
would be rendered impotent. Ib. 4 — 780 

93. Is a Limitation of Rights. — The Sherman Law is a limitation of 

rights which may be pushed to evil consequences and should 
therefore be restrained. Standard Sanitary Mfg . Co. v. 
17. S., 226 U. S., 49 . 4—649 

94. Same — Is Sufficiently Comprehensive to Prevent Evasions of Its 

Policy. — The character of the Sherman Law is sufficiently 
comprehensive and thorough to prevent evasions of its policy 
by disguise and subterfuge, lb. 4 — 649 

95. Same — Is Its Own Measure of Right and Wrong. — The Sherman 

Law is its own measure of right and wrong; courts can not de- 
clare an agreement which is against its policy legal because of 
the good intentions of the parties making it. lb. 4 — 649 

99. Does Not Restrain Power to Make Normal Contracts, but Forbids 
Contracts to Suppress Competition. — While the Sherman Law 
does not forbid or restrain the power to make usual and 
normal contracts to further trade through normal methods, 
whether by agreement or otherwise, it docs forbid contracts 
entered into according to a concerted scheme to unduly sup- 
press competition and restrain freedom of commerce among 
the States. V. S. v. Reading Co 226 U. S., 355. 4—723 

97. Does Not Extend to Reducing All Manufacture to Isolated 
Units. — The disintegration aimed at by the Sherman Law 
does not extend to reducing all manufacture to Isolated units 
of the lowest degree. U. S. v. Winslow , 227 U. S., 217. 5—213 
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68. Punishes Conspiracies on the Common - Law Footing.— 

The Sherman Law punishes the conspiracies at which it is 
aimed on the common-law footing and does not make the 
doing of any act other than the act of conspiring a condi- 
tion of liability. In this respect it differs from ft 5440 
and the indictment need not aver overt acts in furtherance 
of the conspiracy. Nash v. 17 . S., 229 U. S., 378 ; 57 L. Ed., 
1232. 5—239 

69. Same — Court Will Not Add Anything to Its Provisions. — The 

Supreme Court can see no reason for reading into the Sher- 
man Law more than it finds there. Ib. B — 239 

70. Is Designed to Beach All Combinations. — The Sherman Law is 

broadly designed to reach all combinations in unlawful re- 
straint of trade and tending, because of the agreements or 
combinations entered into, to build up and perpetuate mo- 
nopolies. Straus v. American Pub. Ass’n, 231 U. S., 234. 

4—854 

71. Same — Is a Limitation of Bights. — The Sherman law is a limi- 
tation of rights which may be pushed to evil consequences and 
may, therefore, be restrained, lb. 4 — 854 

72. While Not Beaching Normal Contracts, Broadly Condemns All 
Combinations. — The Sherman Law, as construed by the Su- 
preme Court in the Standard Oil Case , while not reaching 
normal and usual contracts incident to lawful purposes and 
in furtherance of legitimate trade, docs broadly condemn 
all combinations and conspiracies which restruin the free 
and natural How of trade in the channels of interstate com- 
merce. Eastern States Ret. Lum. Deal. Assn. v. U . S., 234 
U. S., 609. 4 — 871 

78. Was Enacted Not Only to Prevent Injury to the Individual, but 
Harm to the General Public. — The Sherman Law is founded 
on broad conceptions of public policy and its prohibitions 
were enacted not only to prevent injury to the individual 
but harm to the general public, and its prohibitions and the 
remedies it provides are coextensive with such conceptions. 
Wilder Mfg. Co. v. Com Products Ref. Co., 236 U. S. t 174. 

6—553 

74. Same.— Where a Statute Creates a New Offense, and Declares the 

Remedy, the Remedy is Exclusive. — Where a statute creates a 
new offense and denounces the penalty, or gives a new rjght 
and declares the remedy, the punishment or remedy given 
can be only that which the statute prescribes. Ib. 6 — 554 

75. Applies to a Combination Operating Partly Within and Partly 

Without the United States. — Extraterritorial effect is not 
given to the provisions of the Sherman Law by construing 
it to forbid a combination of foreign and domestic corpora- 
tions to restrain competition in and to monopolize the trans- 
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portation of freight and passengers between Puget Sound 
and Yukon River points over a route which lies In part out- 
side the United States. XJ. 8. v. Pacific & Arctic R. & N. Co., 
57 L. Ed., 742. 5—231 

76. Not Intended to Prohibit Minor Contracts Permitted by the Com- 

mon Law. — The Sherman Law is subject to the rule that 
statutes are not to be interpreted to change the common 
law except so far as a purpose to do so is necessarily im- 
plied; therefore it is held , that the act was not intended 
to prohibit those minor contracts in partial restraint of 
trade which the common law had affirmed as reasonable, 
but was to be construed in accordance with the common 
law, developed along reasonable lines in accordance with 
modern commercial advance. U. S. v. Winslow , 195 F., 587. 

5—184 

77. A Combination May Be in Violation of the Sherman Law, Although 

the Restraint or Monopoly Has Not Been Attempted to Any 
Harmful Extent, but is Potential Only. — A combination may 
be one in restraint of interstate trade and commerce, or to 
monopolize a part of such trade and commerce, in violation 
of the Sherman Law, although such restraint or monopoly 
may not have been attempted to any harmful extent, but is 
potential only. U. S. v. International Harvester Co., 214 
F., 993. 5—647 

78. To Fall Within the Prohibition of, the Restraint on Trade Must 

Be Direct, and Undue or Unreasonable. — To fall within the 
prohibition of the Sherman Law, it is necessary that the 
“restraint of trade,” which it is the purpose of both sec- 
tions to prevent, should be direct, and not merely incidental, 
and should also be undue or unreasonable. If it be both 
direct and undue, no disguise will save it; but the courts 
will search for the substance and the actual effect of the 
transaction, and will grant the needful relief. V . 8. v. Key- 
stone Watch Case Co., 218 F., 507. 5 — 488 

79. Prohibits Only Unreasonable Restraint of Trade, Whether Ap- 

plied to Acts of Carriers or to Acts of Others. — The construc- 
tion that the Sherman Law prohibits only unreasonable re- 
straint of trade is the same when applied to acts of com- 
mon carriers as when applied to others. U. 8. v. Prince 
Line , TAd., 220 F., 232. 5—678 

80. Covers Only Contracts, Combinations, and Conspiracies Whioh 

Are Unreasonably in Restraint of Trade. — The Sherman Law 
declaring illegal every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or 
commerce among the several States or with foreign nations 
covers only contracts, combinations, and conspiracies which 
are unreasonably in restraint of interstate trade or com- 
merce, though possibly every conspiracy is unreasonably in 
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restraint thereof, on the theory that there can be no reason- 
able conspiracy, or conspiracy to do a reasonable thing. 
Patterson v. 17. S., 222 F., 618. 5 — 00 

$1. Same — Includes Conspiracies Between Competitors, or Between 
Offioers of One Competitor Against Another Competitor. — The 
Sherman Law includes conspiracies between competitors, or 
between the officers and agents of one competitor, on its be- 
half, against another competitor, and also includes con- 
spiracies between any persons against any other person. 16. 

5 — 00 

82. Same — Not Necessary that the Execution of the Conspiracy Re- 
sults in Benefit to the Conspirators. — To bring a conspiracy 
within the Sherman Law, it Is not essential that its execu- 
tion be of any benefit to the conspirators; it being sufficient 
that it will be in restraint of another’s Interstate trade or 
commerce. Ib. 5 — 91 

88. Manufacturer Can Not Control Resale Price of a Product, by 
Price Agreement, Without Violating the Sherman Law. — A 
manufacurer can not, without violating the Sherman Law, 
in connection with an absolute sale of its product (though with 
the patented cartons containing it) to a jobber, control the 
price at which the package shall be resold by the jobber, or 
by the retailers who buy from the jobber. U. 8 . v. Kellogg 
Toasted Com Flake Co ., 222 F., 728. 5 — 854 

84. Has Not Changed the Rule that a Trader May Refuse to Deal 

With Any Proposing Buyer. — Neither the Sherman Law nor 
the Clayton Law, has changed the rule that a trader may 
reject the offer of a proposing buyer for any reason that 
appeals to him. whether it be because he does not like the 
buyer’s business methods, or because of some personal dif- 
ference. Great Atl. & Pac . Tea Co. v. Cream of Wheat Co ., 
227 F., 49. 0 — 877 

85 . Does Not Forbid the Monopoly Given an Owner by the Trade- 

mark Law. — The monopoly given the owner of a trade-mark 
by the Trade-Mark laws is not forbidden by the Sherman 
Law, or any other act of Congress. Coca-Cola Co. v. Butler 
& Sons , 229 F., 232. 8—412 

88. Same — Manufacturer Selling Only to Licensed Bottlers, and Main- 
taining a System of Inspection of Licensed Plants, Not a Vio- 
lation of the Sherman Law. — Where the manufacturer of a 
sirup, used as the principal ingredient in a beverage and 
sold by it only to bottlers licensed by it, guaranteed the 
purity and quality of the beverage by using distinctive tops 
and labels on its bottles, and to protect itself against claims 
for damages on the guaranty maintained a system of inspec- 
tion of the plants of its licensed bottlers, it did not violate 
the Sherman Law, as its requirements were reasonable and 
beneficial to the public, in view of its responsibilities and 
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the right of purchasers to obtain the identical article which 
they desired to buy. Ib. 6 — 412 

87. Applies to Interstate Railroads. — The Sherman Law applies to 

interstate railroads which are among the principal instru- 
mentalities of interstate commerce. U . 8 . v. Union Pacific 
R. R. Co ., 226 U. S., 82. 4—672 

88. Same — Is Intended to Reach and Prevent All Combinations. — 

The Sherman Law is intended to reach and prevent all com- 
binations which restrain freedom of interstate trade, and 
should be given a reasonable construction to this end. Ib. 

4—672 

89. Same — In Its Terms, Embraces Every Contract in Restraint df 

Interstate Trade. — The Sherman Law, in its terms, embraces 
every contract or combination in form of trust or otherwise 
or conspiracy in restraint of interstate trade. Ib. 4 — 675 

90. Same — Should be Construed to Preserve Free Competition. — 

Courts should construe the Sherman Law with a view to 
preserve free action of competition in interstate trade, 
which was the purpose of Congress in enacting the statute. 
Ib. 4—675 

91. Its Main Purpose is to Forbid Combinations in Undue Restraint 

of Trade— The main purpose of the Sherman Law is to forbid 
combinations and conspiracies in undue restraint of inter- 
state trade and to end them by as effectual means as the 
court may provide. U. 8. v. Union Pacific R. R. Co 226 
U. S.. 476. 4—693 

98 . Same — Roes Not Apply to Purely Intrastate Commerce, or Where 
Effect is Merely Incidental and Not Direct. — The Sherman 
Law does not apply to a combination affecting trade or com- 
merce that is purely intrastate, or where the effect on inter- 
state commerce is merely incidental and not direct; but 
although carried on wholly within a State, if the necessary 
operation of a combination is to directly impede and burden 
the due course of interstate commerce, it is within the pro- 
hibition of the statute ; and so held as to a corner in cotton 
to be run in New York City. U. 8. v. Patten , 226 U. S., 543. 

4—759 

98. Refusal of Common Carriers to Establish Through Routes With 
Independent Connecting Carriers, May Constitute Violation 
of. — While under the Interstate Commerce Act a carrier may 
select Its through route connections, agreements for such 
connections may constitute violations of the Sherman Law 
if made not from natural trade reasons or on account of 
efficiency but as a combination and conspiracy in restraint of 
interstate trade and for the purpose of obtaining a monopoly 
of traffic by refusing to establish routes with independent 
connecting carriers. 17. 8 . v. Pacific d Arctic R. d N. Co., 
228 U. S., 104. 8 — 229 



THE SHERMAN LAW, 


431 


Index — Digest. 


94. A Railroad Lease Antedating Sherman Law Does Not Render 

Act Inapplicable. — If a railroad lease created a control or 
unity of competing interests forbidden by the Sherman Law, 
the fact that it long antedated the statute did not render the 
act inapplicable. Boyd v. N. Y. & H. R . R . Co., 220 F., 180. 

5—519 

95. Does Not Apply to Lease by One Railroad of Another, Where 

Both Were Constructed as Part of One General System, the 
Lease Making Only Immaterial Changes in Former Lease. — 

Where the relation of lessor and lessee between two railroad 
corporations, whose lines had been originally constructed as 
part of the same general system and continuously operated 
under one management, was reversed in 1885 by the surren- 
der of the leases and a lease of the lines belonging to the for- 
mer lessee to the former lessor and that lease was super- 
seded by a new lease in 1898 for the balance of the term of 
the lease of 1S85, the new lease making only immaterial 
changes in the former lease, neither of those transactions 
affected the exemption from the operation of the Sherman 
Law of the proprietary relations existing prior to the 
passage of that act. U. 8. v. Southern Pacific Co., 239 F., 
101. 6—849 


96. Same— That Lease Was Not Authorized by State Statute, Does 

Not Render It Subject to the Sherman Law. — That a lease of 
railroad lines was not authorized by State statutes does not 
render it subject to the Sherman Law, since that act deals 
with actual conditions affecting interstate commerce, whether 
they are authorized by State statute or not. lb. 6—849 

97. Same — Where There Has Been no Competition Between Two 

Railroads Subject to Common Control Since Their Construc- 
tion, Sherman Law Does Not Apply. — Where there had been 
since 1870 a continuous common control of the railroads 
owned by two corporations, effected by leases and unques- 
tioned by the State, so that there never had been from the 
time of their construction any existing competition between 
them, and the lessee in 1899 purchased the stock of the 
lessor company, the Sherman Law does not apply, though two 
of the lines would be competing if the relationship were dis- 
solved, since that act was not Intended to create competi- 
tion that had never before existed by destroying a proprie- 
tary relationship existing at the time of its passage. 76. 

9-849 


3. Remedies and Repeals . 


98. Removes the Limitations on Action, and Permits Suit Where 
Service Can Be Made. — The provision in the Sherman Law 
that any person injured in his business or property by any 
other person or corporation, by reason of anything forbid- 
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den or declared unlawful by the act may sue therefor In 
any circuit court in the district in which defendant resides 
or is found, merely removes the existing limitations on the 
venue of actions between diverse citizens, and permits plain- 
tiff to sue defendant wherever he can serve defendant with 
process good where executed. Thorbum v. Oates , 225 F., 
615. 6—200 
89. Prescribes the Remedies for Its Violation.— The Sherman Law 
prescribes the remedies for its violation, civil and criminal, 
at law and in equity, and under its provisions injunctive re 
lief can be given only at suit of the Government. Nor can 
such relief be granted under section 340 of the General Busi- 
ness Law of New York (Consol. Laws 1909, c. 20) against a 
combination in restraint of competition in trade in violation 
of its provisions except at suit of the State. Irving v. Neal 
et al., 209 F., 476. 5—393 

100. Hot Repealed by the Judicial Code.— The Sherman Law, provid- 

ing that any person injured by reason of any violation 
thereof, may sue in any circuit court in the district in which 
the defendant resides or is found, was not repealed by the 
Judicial Code, which, in section 289 abolishes the circuit 
courts, in section 24, paragraph 23, gives district courts juris- 
diction of all suits under any law to protect trade against re- 
straints and monopolies, in section 291 provides that when, 
under any law not embraced within that act, any reference 
Is made to, or any power or duty is conferred or imposed 
upon, the circuit courts, such reference shall be deemed to 
refer tt> and to confer such power and impose such duty 
upon the district courts, and in section 297 provides that all 
acts, in so far as they are embraced within or superseded 
by that act, are thereby repealed, since the only radical change 
made by the Judicial Code was the abolition of the circuit 
courts, the purpose in other respects being to codify the ex- 
isting law; and hence Judicial Code, section 51, requiring 
certain actions to be brought in the district of defendant’s 
residence, does not apply to suits for violations of the Sher- 
man Law. Wogan Bros. v. American Sugar Ref. Co., 215 
F., 273. 5 — 467 

101. The Patent Laws Hot Repealed by the Sherman Law.— The patent 

laws, which preserve to a patentee the exclusive right for a 
limited time of making and vending the patented article, are 
not repealed by the Sherman Law, and the patentee by virtue 
of his patent may impose reasonable conditions of bailment 
and sale. U . S. v. Motion Picture Patents Co., 225 F., 803. 

6 — 209 



THE SHERMAN LAW, 


433 


Index— Digest 
Section 1 . 

102. Conspiracy In Restraint of Interstate Commerce. — A combination 

by railroad employees to prevent all the railroads coming into 
a large city engaged in carrying the United States mails and 
in interstate commerce from carrying freight and passengers, 
hauling cars, and securing the services of persons other than 
strikers, and to induce persons to leave the service of such 
railroads, is within section 1 of the Sherman Law, which pro- 
vides that every contract, combination in the form of trust or 
otherwise, “ or conspiracy in restraint of trade or commerce " 
among the States is illegal. U. S. v. Elliott , 64 F., 27. 1—311 

103. Same. — The Sherman Law, section 1, is not aimed at capital 

merely and combinations of a contractual nature, which by 
force of the title, “An act to protect trade and commerce 
against unlawful restraints and monopolies,” are limited to 
such as the courts have declared unlawful. U. S. v. Debs , 
64 F., 724. 1—322 

104. Same. — The term “ conspiracy ” in section 1 of the Sherman Law 

is used in its well-settled legal meaning, so that any restraint 
of interstate trade or commerce, if accomplished by conspiracy, 
is unlawful. Ib. 1—352 

105. What Contracts, Combinations, or Conspiracies Yiolate the Sher- 

man Law. — Every contract, combination, or conspiracy the 
necessary effect of which is to stifle or to directly and sub- 
stantially restrict competition in commerce among the States 
is in restraint of interstate commerce, and violates section 
1 of the Sherman Law. Whit well v. Continental Tobacco 
Co., 125 F., 454. 2—271 

106. What Acts, Contracts, and Combinations Do Not Violate the 

Sherman Law. — Acts, contracts, and combinations which pro- 
mote, or only incidentally or indirectly restrict, competition in 
commerce among the States, while their main purpose and 
chief effect are to foster the trade and increase the business 
of those who make and operate them, are not in restraint of 
Interstate commerce or vlolat/ve of section 1 of the Sherman 
Law. Ib. 2—276 

107. Section 1 of the Sherman Law makes a distinction between a 

contract and a combination or conspiracy in restraint of trade. 
Rice v. Standard Oil Co ., 134 F., 464. 2—633 

10& Contract for Sale of Goods by Member of Combination.— The Sher- 
man Law does not invalidate or prevent a reoovery for the 
breaoh of a collateral contract for the manufacture and sale 
of goods by a member of a combination formed for the pur- 
pose of restraining interstate trade in such goods. Hadley 
Dean Plate Glass Co. v. Highland Glass Co., 143 F.. 242. 

2 — 805 


95825* — 18 28 
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109. Section 1 Includes Not Only Voluntary, but also Involuntary Re- 

straints. — Section 1 of the Sherman Law is not confined to 
voluntary restraints but includes Involuntary restraints, as 
where persons not engaged in interstate commerce conspire 
to compel action by others or create artificial conditions, 
which necessarily affect and restrain such commerce. U, S . 
v. Patten , 226 U. S., 541. 4—757 

110. The Phrase “Engage in Such Combination or Conspiracy,” as 

Used in Section 1, Includes All Persons Who Engage in the 
Conspiracy. — The phrase “ engage in such combination or con- 
spiracy,” in section 1 of the Sherman Law, is used in a 
broad sense, and includes not only such persons as initiate 
a conspiracy, but also those who afterwards engage therein; 
and hence an indictment charging that defendants were 
engaged in a conspiracy among themselves to control and 
monopolize interstate commerce in the manufacture and 
sale of coaster brakes among the several States, followed 
by an allegation of overt acts tending to effectuate the con- 
spiracy, was not defective for failure to charge directly the 
formation and existence of the conspiracy, the words “en- 
gage in,” as so used, signifying to embark in, take part in, 
or enlist in, meaning substantially the same thing as to con- 
spire. U. 8. v. New Departure Mfg. Co., 204 F., 111. 5—151 

111. Same — Extent of Interstate Trade Conspired Against Is Imma- 

terial, a Single Shipment Being Covered by the Law. — Under 
the Sherman Law, section 1. relative to conspiracies in re- 
straint of interstate commerce, the extent of the interstate 
trade or commerce conspired against is Immaterial, and a 
conspiracy between the officers and agents of one competi- 
tor on its behalf to restrain a single interstate sale or ship- 
ment by another competitor is covered by it. Patterson v. 
17. 8., 222 F., 618. 5—90 

112. Under Section 1, Defendants Who Conspire to Restrain Trade Be- 

tween U. S. and Foreign Country Are Guilty, Though No Overt 
Acts Be Committed.— Under section 1 of the Sherman Law, 
declaring that every conspiracy in restraint of trade or com- 
merce among the several States or with foreign nations is 
illegal, defendants, who conspired to restrain trade between 
the United States and foreign nations, are guilty, though 
no overt acts were committed ; such conspiracy being gov- 
erned by the rules applicable to common-law conspiracy, 
which made the unlawful conspiring the gist of the offense. 
V . S. v. Rintelen , 233 F., 794. 6—526 ' 

See also Indictments, 5. 

Section 2. 

118. Monopolies. — To constitute the offense of " monopolizing, or 
attempting to monopolize,” trade or commerce among the 



THE SHERMAN LAW, 


435 


Index — Digest. 

States, within the meaning of section 2 of the Sherman Law, 
it is necessary to acquire, or attempt to acquire, an exclusive 
right in such commerce by means which will prevent others 
from engaging therein. In re Greene, 52 F., 104. 1 — 55 

114. Every attempt to monopolize a part of interstate commerce, the 

necessary effect of which is to stifle or to direotly and sub- 
stantially restrict competition in commerce among the States, 
violates section 2 of the Sherman Law. Whitwcll v. Conti - 
• nental Tobacco Co., 125 F., 454. 2 — 271 

115. Same. — Attempts to monopolize a part of commerce among the 

States which promote, or only incidentally or indirectly re- 
strict competition in Interstate commerce, while their main 
purpose and chief effect are to increase the trade and foster 
the business of those who make them, were not intended to 
be and were not made illegal or punishable by section 2 
of the Sherman Law, because such attempts are indispensa- 
ble to the existence of any competition in commerce among 
the States, lb. 2—276 

116. "Any Part of Interstate Trade or Commerce 99 Embraces Trade of 

Prospective Purchasers of a Particular Commodity. — Within 
section 2 of the Sherman Law, prohibiting the monopolizing 
of any part of the trade or commerce among the several 
States, “ any part of interstate trade or commerce ” embraces 
the interstate trade or commerce of all prospective purchasers 
of a particular commodity in the United States, or in some 
particular portion thereof, but excludes the interstate trade 
or commerce of a particular prospective purchaser of a par- 
ticular commodity. Tatter son v. U. 8., 222 F„ G21. 5 — 94 

117. Party Monopolizing by Use of Wrongful Means, Does Not Con- 

tinue to Monopolize by Holding on to Business Wrongfully 
Acquired, After Competitor Has Ceased to Compete. — A party 
monopolizing interstate commerce by employing wrongful 
means to drive its competitors from the field does not con- 
tinue to monopolize such commerce, within § 2 of the Sher- 
man Law, by holding the business so secured after its com- 
petitors have ceased to compete; and hence an indictment 
charging a monopolizing within the period of limitations by 
holding the business previously obtained by such wrongful 
means was insufficient, where it did not allege the doing of 
anything to maintain and hold the monopoly during such 
period. /&. 5 — lOl 

118. “ Monopolizing ” by Efficiency in Production and Marketing, Not 

Within Section 2 of the Law. — A monopolizing of interstate 
trade and commerce by efficiency in producing and marketing 
a better and cheaper article than anyone else, is not within 
section 2 of the Sherman Law. Ib. 5— 92 

119. Same — One Competitor Monopolizes in Excluding Other Competi- 

tors from the Tree Opportunity of Approaching Customers on 
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Equal Terms. — While but one competitor can make a sale, and 
though there can be no monopolizing within section 2 of the 
Sherman Law, in making a single interstate sale, or a great 
number of sales, though wrongful means are used in making 
them, one competitor monopolizes interstate trade and com- 
merce by excluding all or substantially all other competitors 
from the free opportunity of approaching each and every 
prospective purchaser on equal terms, or by driving them 
from the field of freely offering their goods, so os to have that 
field to himself, lb. 5—94 

See also Indictments, 1 ; Monopoly. 

Section 

120. Power of Congress to Authorize Injunction. — The Sherman Law, 

section 4, which provides that the circuit courts of the 
United States have jurisdiction to restrain combinations, and 
conspiracies to obstruct and destroy interstate commerce, 
before such objects are accomplished, is not void for want 
of power in Congress to authorize such proceedings. U. S. 
v, Elliott, 64 F., 27. 1—311 

121. Government Has Power to Bring Suit. — Section 4 of the Sherman 

Law invests the Government with full power and authority 
to bring suit against the Trans-Missouri Freight Association; 
and, if % the facts alleged are proved, an injunction should 
issue. U . S. v. Trans-Mo . Ft. Assn., 166 U. S. f 290. 1—649 

122. Who May Sue to Restrain. — The intention of the Sherman Law 

was to limit direct proceedings in equity to prevent and 
restrain such violations of that law as cause injury to the 
general public, or to all alike, merely from the suppression of 
competition in trade and commerce among the several States 
and with foreign nations, to those instituted in the name of 
the United States, under section 4 of the act, by district attor- 
neys of the United States, acting under the direction of the 
Attorney General; thus securing the enforcement of the act, 
so far as such direct proceedings in equity are concerned, 
according to some uniform plan, operative throughout the 
entire country. Minnesota v. northern Securities Co ., 194 
U. S., 48. 2—533 

123. The right to bring suits for injunction under section 4 of the 

Sherman Law is limited to suits instituted on behalf of the 
Government. Greer, Mills d Co. v. Stoller, 77 F., 1. 1 — 620 

124. Although the Sherman Law contains criminal provisions, the 

Pederal court has power under section 4 of the act in a suit 
In equity to prevent and restrain violations of the act and 
may mold its decree so as to accomplish practical results 
such as law and justice demand. Northern Securities Co. v. 
United States , 193 U. S, 197. 2—339 



THE SHERMAN LAW, 


487 


Index — Digest. 

125* Restraining Order — Notice. — Under section 4 of the Sherman 
Law, a restraining order may he issued without notice under 
the circumstances sanctioned by the established usages of 
equity practice in other cuses. U. S . v. Coal Dealers* Assn . 
of Cal , 85 F., 252. 1—749 

126. Injunction. — A combination whose professed object is to arrest 

the operation of the railroads whose lines extend from a great 
city into adjoining States until such roads accede to certain 
demands made upon them, whether such demands are in them- 
selves reasonable or unreasonable, just or unjust, is an unlaw- 
ful conspiracy in restraint of trade and commerce among the 
States, within the Sherman Law, and acts threatened in pur- 
suance thereof may be restrained by injunction under section 
4 of the act. U. 8. v. FAliott , 02 F., 801. 1—262 

See also Injunctions, 19, 26. 27, 31. 

Section 5 . 

127. Injunction Order — Persons Not Named in Bill. — Under the Sher- 

man Law, section 5, an injunction order in an action to 
enjoin an illegal conspiracy against interstate commerce may 
provide that it shall be in force on defendants not named in 
the bill, but who are within the terms of the order, where 
it also provides that it is operative on all persons acting in 
concert with the designated conspirators, though not named 
in the writ, after the commission of some act by them in 
furtherance of the conspiracy, and service of the writ on 
them. 17 . 8 . v. EUiott, 64 F., 27. 1—311 

128. The authority given by section 5 of the Sherman Law to bring 

in non-residents of the district can not be availed of in private 
suits, and the court can acquire no jurisdiction over them. 
Greer, Mills Co. v. S toller, 77 F., L 1—620 

Seo also Injunctions, 18. 

Section 6 . 

129. Forfeiture of Property. — The provision of the Sherman Law, 

section 6, for forfeiture of “any property owned under any 
contract or by any combination, or pursuant to any con- 
spiracy (and being the subject thereof) mentioned in this 
act, and being in the course of transportation from one 
State to another or to a foreign country," does not imply 
that only cases in which property shall be found subject to 
forfeiture shall be deemed within the scope of the act. U. 8. 
v. Debs, 64 F., 724. 1—322 

120. Seizure of goods in course of transportation pursuant to the 
unlawful contract can only be made under the sixth section 
of the Sherman Law, which authorizes seizures and condem- 
nation by like proceedings to those provided in cases of prop- 
erty imported into the United States contrary to law. U. 8. 
v. Addyston Pipe d Steel Co., 85 F. f 301. 1 — 814 
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131. There can be no such seizure In a suit in equity brought by the 

United States under the Sherman Law to enjoin the carrying 
out of a contract or combination in restraint of interstate 
commerce. Ib. 1 — 814 

Section 7. 

132. Neoessary Parties — Jurisdiction of Federal Courts. — Where a 

person brings an action under section 7 of the Sherman Law 
against the officials of a State to recover damages for acts 
done under authority of a State statute which gives the State 
an entire monopoly of the traffic in intoxicating liquors (act 
S. C. t Jan. 2, 1895) , the State itself is a necessary party thereto, 
and consequently the Federal courts would have no jurisdic- 
tion of the action. Lowenstein v. Evans, 69 F., 908. 1 — 598 

133. A municipal corporation engaged in operating water, lighting, 

or similar plants, from which a revenue is derived, is, in rela- 
tion to such matters, a business corporation, and may main- 
tain an action under section 7 of the Sherman Law for “ injury 
to its business ” by reason of a combination or conspiracy in 
restraint of interstate trade or commerce made unlawful by 
such act. City of Atlanta v. Chattanooga Foundry d Pipe 
Works, 127 F., 23. 2—299 

Affirmed, 203 U. S„ 390. 

134. Same — Who Liable. — Every member of such an illegal combi- 

nation is liable for the injury resulting to the business or 
property of a plaintiff by reason of such combination, re- 
gardless of any contract relation between the plaintiff and 
defendant. Ib. 2—304 

133. Does Not Authorize an Action for Damages by Party to the 
Trust. — Section 7 of the Sherman Law, giving to any person 
injured by any other person or corporation by reason of any- 
thing forbidden in the act the right to recover treble damages, 
does not authorize an action against an alleged trust corpora- 
tion by one who was a party to its organization and a stock- 
holder therein to recover damages resulting from the enforce- 
ment by defendant of rights given it by the alleged unlawful 
agreement. Bishop v. American Preservers Co ., 105 F., 845. 

2—51 

Affirming 51 F., 272 (1—49). 

136. For an action for recovery under this section brought under 

this section against an association of manufacturers of and 
dealers in tiles, mantels, and grates, where the party suing 
was not a member of the association, . and the sales were 
made within the State, see Montague v. Lowry , 193 U. S., 
38. 2 — 327 

137. Attorneys 1 Pees.— The discretion of the trial court under the 

Sherman Law, section 7, to allow a reasonable attorney’s 
fee to the successful plaintiff in an action brought under 
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that section to recover damages for a violation of the pro- 
visions of that act against combinations in restraint of 
trade, is not abused by an allowance of $750, although the 
verdict was for but $500, where the trial took five days, 
and from the proof offered it appeared that from $750 to 
$1,000 would be a reasonable sum. Jb. 2 — 337 

138 . A recovery of the treble damages authorized by the Sherman 

Law, section 7, In case of injury sustained by violation of 
the act, can be had only by direct action, and not by way of 
set-off in an action brought for the price of goods by a com- 
pany illegally formed in violation of the act, especially when 
the State practice does not permit the set-off of unliquidated 
damages. Connolly v. Union Sewer Pipe Co., 184 U. S., 540. 

2—118 

139 . A declaration in a suit based on section 7 of the Sherman Law 

to recover damages resulting to plaintiff from a violation of 
such provision, which alleges in a single count that defendant 
entered into a “contract, combination, and conspiracy ” in 
restraint of trade, is bad for duplicity. Rice v. Standard Oil 
Co., 134 F„ 464. 2—633 

140 . The pendency of a suit in a State court can not be pleaded in 

abatement of an action in a circuit court of the United States 
to recover treble damages under section 7 of the Sherman 
Law, since the State court is without jurisdiction to en- 
force the remedy given by said section, and therefore the 
same case can not be depending In both courts. Ijocwe v. 
Lawlor , 130 F., 633. 2—363 

141. Limitation.— An action under section 7 of the Sherman Law, 

providing that “ any person who shall be injured In his 
business or property by any other person or corporation 
by reason qf anything forbidden or declared to be unlaw- 
ful by ibis act may sue therefor in any circuit court of 
the United States, * * * and shall recover threefold 

the damages by him sustained/' is not an action for a 
penalty or forfeiture within Revised Statutes, section 1047, 
prescribing a limitation of five years for a “ suit or prose- 
cution for any penalty or forfeiture, pecuniary or other- 
wise, accruing under the laws of the United States,” but 
one for the enforcement of a civil remedy for a private 
injury, compensatory in its purpose and effect, the recovery- 
permitted in excess of damages actually sustained being 
In the nature of exemplary damages, which does not change 
the nature of the action, and such action is governed as to 
limitation by the statutes of the State in which it is brought. 
City of Atlanta v. Chattanooga Foundry d Pipe Co., 101 F„ 
900. 2—11 

Affirmed, 127 F., 23 ( 2—299). 

Affirmed, 203 U. S., 390. 
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148. The Word “ Associations,” as Used in Section 8, Includes Unin- 
corporated Associations, Such as a Labor Organization, Which 
Kay Be Sued by Its Name in Action for Damages. — In the 
Sherman Law, section 8, providing that the word “person” 
or “ persons,” whenever used in the act, shall be deemed to 
include corporations and associations existing under or au- 
thorized by the laws of either the United States, the laws of 
any of the Territories, the laws of any State, or the laws 
of any foreign country; the word “associations’* includes 
unincorporated associations, such as labor organizations rec- 
ognized by Federal and State legislation as lawful, and such 
an organization may be sued by its name, under section 7, 
by one Injured in his business or property by its action in vio- 
lation of the provisions of the act. Dowd v. United Mine 
Workers of America , 235 F., 4. 6 — 653 

Fob Combinations, etc., prohibited, see Combinations, Con- 
spiracies, Contracts, etc., in Restraint of Trade, II. 

For Combinations, etc., not withtn the Statute, see Com- 
binations, Conspiracies, Contracts, etc., in Restraint of 
Trade, III. 

For Actions, Defenses, or Parties, see Actions and De- 
fenses ; and Parties. 

Fob Jurisdiction of Federal Courts, see Courts. 

For Damages, see Actions and Defenses, 58-84; and Dam- 
ages. 

II. The Clayton Anti-Trust Act. 

Act of October 15 , 191 h; 88 Stat ., 7 SO. 

148. Section 3, Halting Unlawful Agreements Which Forbid Use of 
Goods or Machinery of a Competitor of the Lessor or Seller, Is 
a Valid Law. — Section 3 of the Clayton Law, making it un- 
lawful for any person engaged in commerce, in the course 
of such commerce, to lease or sell goods, machinery, etc., 
on any condition, agreement, or understanding that the 
lessee or purchaser shall not use or deal in goods or ma- 
chinery of a competitor of the lessor or seller, where the 
effect may be to substantially lessen competition or tend to 
create a monopoly, as applied to leases made in the conduct 
of interstate business, Is within the constitutional power of 
Congress. U, S. v. United Shoe Mach, Co., 234 F., 143. 

5—817 

144. Prohibits Leases With Tying Clauses, Under Which Lessee Is to 
Use Machines of, and to Purohase Repairs and Supplies From, 
the Lessor. — Leases, by the maker of a very large percentage 
of all the shoe machinery made In the United States, of 
machines to shoe manufacturers, consisting of principal and 
auxiliary machines, the use of both kinds being necessary 
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in the completion of a shoe, which leases contain provisions 
that the lessee shall not use the machine in the manufac- 
ture of footwear which has not had certain essential opera- 
tions performed upon it by other machines leased from the 
lessor, that he shall use the leased machines exclusively for 
the class of work for which it is designed, that he shall 
obtain all duplicate parts and all supplies for the machine 
exclusively from the lessor at such prices us it may estab- 
lish and other similar provisions, and which further give 
the lessor the right to remove all leased machines in the 
event of the violation by the lessee of any term of any one 
of the leases, Held , on motion for preliminary injunction, 
illegal, as in violation of the Clayton Law. V . S. v. United 
Shoe Mach. Co., 227 F„ 508. 5—786 

145. Same — Is Applicable to a Continuing Contract of Lease, Although 

Made Before the Passage of the Act. — Section 3 of the Clayton 
Law, which makes it unlawful to lease or sell machinery, 
etc., on any condition or agreement which will tend to pre- 
vent the lessee or purchaser from dealing with competitors 
of the lessor or seller, is applicable to a continuing contract 
of lease, although made before its passage, /ft. 5 — 789. 

146. Is Applicable to Continuing Leases, Although Made Before Its 

Passage. — The Clayton Law, which makes it unlawful to lease 
or sell machinery, etc., on any condition or agreement which 
will tend to prevent the lessee or purchaser from dealing 
with competitors, is applicable to a continuing contract of 
lease, although made before its pussage. Elliott Machine 
Co. v. Center , 227 F., 126. 5—941 

147. The Refusal of a Manufacturer of an Unpatented Article to Sell 

to a Dealer Who Resells at Less Than Regular Prices Not a 
Violation of the Clayton Law. — The refusal of the manufac- 
turer of an unpatented food product, which is not a necessity 
of life or even a staple article of trade, who has a monopoly 
only because of the trade name under which it is sold, it be- 
ing open to anyone else to make and sell the same article un- 
der any other name which does not infringe such trade name, 
to sell to a dealer who resells at retail at less than the regu- 
lar price charged by other retailers and a price which gives 
to the retailer no profit, while to an extent It lessens compe- 
tition, is not an unreasonable “ restraint of trade," nor is it 
unlawful under the Clayton Law as a price discrimination, 
the effect of which “ may be to substantially lessen competi- 
tion or tend to create a monopoly," so as to entitle the would- 
be purchaser to relief by injunction under section 16 of the 
act; but, on the contrary, the effect of such an injunction 
would be to restrain trade by making it Impossible for com- 
petitors to handle the article, except at a loss, and to give 
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each purchaser a mQnopoly. Great Atl. d Pae. Tea Co. v. 
Cream of Wheat Co., 224 F., 571. 5—866 

148. Same — Refusal of Manufacturer to Sell His Produot to a Dealer 

Who Uses it in a Manner Which lessens the Trade of the 
Maker Hot a Violation of the Clayton Law. — Construing to- 
gether the provisions of section 2 of the Clayton Law, the 
last proviso in effect authorizes persons engaged in selling 
goods in interstate commerce to select their own bona fide 
customers, provided the effect of such selection is not to sub- 
stantially and unreasonably restrain trade; and the refusal 
of a manufacturer to sell its product to a dealer who avowedly 
uses it in a manner which injures and lessens the trade of 
the maker can not be said to be an unreasonable restraint of 
trade nor a violation of the statute. Tb. 5—871 

149. Has Hot Changed the Rule That a Trader May Refuse to Deal 

With Any Proposing Buyer. — Neither the Clayton Law nor 
the Sherman Law has changed the rule that a trader may re- 
ject the offer of a proposing buyer for any reason that ap- 
peals to him, whether it be because he does not like the 
buyer’s business methods or because of some personal dif- 
ference. Great Atl. d Pac. Tea Co. v. Cream of Wheat Co., 
227 F., 49. 5-877 

150. Refusal of a Manufacturer to Sell Only to Its Licensed Bottlers 

Hot a Violation of the Clayton Law. — The refusal of a manu- 
facturer to sell its sirup for bottling to a party other than 
its licensed bottlers, and to permit such party to use its 
trade-mark In connection with the bottled product, was not a 
violation of the Clayton Law, providing that it shall be un- 
lawful to sell goods for use or resale, or to fix a price there- 
for, or discount or rebate from such price on the condition 
that the purchaser shall not use the goods of a competitor, 
where the effect may be to substantially lessen competition or 
to create a monopoly In any line of commerce, in view of the 
possibility of adulteration and the hardship to the manu- 
facturer of maintaining such supervision over the bottling 
as it deemed necessary, If required to sell to every intend- 
ing purchaser. Coca-Cola Co. v. Butler d Sons, 229 F., 233. 

8-414 

151. Manufacturer of Motion-Picture Projecting Machine Can Hot 

Require Purchaser or Lessee to Use Films Manufactured by 
it, Its Patent for Films Having Expired. — Under the Clayton 
Law, making it unlawful to lease or sell goods, machinery, 
or supplies on a condition that the lessee or purchaser shall 
not use or deal in the goods, machinery, or supplies of a 
competitor of the lessor or seller, where such condition may 
subsequently lessen competition and create a monopoly, com- 
plainant, who by virtue of patents had a monopoly for the 
manufacture of motion-picture projecting machines, can not, 
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In selling or leasing suelt machines require the purchaser 
to use films manufactured by it, its letters patent for films 
having expired, and such a contract is invalid as tending to 
create a monopoly. Motion Picture Pat. Co. v. Universal 
Film Co., 235 F., 400. 6 — 643 

152. Same— Act Applies to Contracts Made Before Its Passage.— The 

Clayton Law, leveled at monopolies, applies to contracts en- 
tered into before its enactment, lh. 6—344 

153. Same — Law Applies, Though Acts of Restraint Occurred in the 

State in Which the Contract Was Made. — Where a contract 
involved and restrained interstate commerce, the Clayton 
Law is applicable, though the particular acts of restraint 
and infringement occurred in the State of New York where 
the contract was made. Ib. 6—644 

154. Under Section 16 of the Clayton Law, Private Parties Can Obtain 

Injunction Against Threatened Loss.— While under section 16 
of the Clayton Law privute parties can obtain an Injunction 
against threatened loss that act in terms goes no farther. 
Fleitmann v. Wclsbach Street IAghting Co ., 240 U. S., 29. 

5—431 

155. Same — Under Clayton Law, Test of Lawfulness of Acts in Case of 

Strike— Within the Clayton Law, section 20, providing that 
no Injunction In any cuse between employer and employees 
shall prohibit any person from terminating the relations of 
employment, or from recommending or persuading others by 
peaceful means so to do, or from attending at any place 
where they, may lawfully be for the purpose of peacefully 
obtaining or communicating Information, or from peacefully 
persuading any person to work or abstain from work, or 
from ceasing to patronize or employ any party, the test 
whether the act is lawful is the question whether it would 
be lawful if no strike existed, and no action having in it 
the element of iirtimidation, coercion, or abuse, physical or 
verbal, or of invasion of rights of privacy, nor any act or 
speech which a fair-minded man may reasonably judge to 
be intended to convey insult, threat, or annoyance to an- 
other, or to work abuse upon him, is lawful. Stephens v. 
Ohio State Tel. Co., 240 F„ 771. 6-937 

156. Same — Striking Employees Can Not Interfere With Business of 

Telephone Company. — Striking employees of a telephone com- 
pany, which is a public utility whose first duty is to serve 
the public, can not lawfully interfere, under the Clayton 
Law, with the business of the company, if it can find people 
willing to work for it, since, if it can find laborers, it must 
employ them and fulfill Its public duties. Ib. 6—642 
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III. Immunity Statutes. 

Act of February 11, 1898 s 27 Stat., 445* 

157. Immunity of Witnesses. — Act of February 11, 1893 (27 Stat., 

443), providing that no person shall be excused from testi- 
fying in a proceeding growing out of an alleged violation 
of an act to regulate interstate commerce, approved Feb- 
ruary 4, 1887, on the ground that his testimony will tend 
to incriminate him, and that no person shall be prosecuted, 
etc., on account of anything concerning which he may tes- 
tify in such proceedings, applies only to proceedings con- 
nected with the act of February 4, 1887, and does not apply 
to a prosecution for violation of the Sherman Law so as to 
abrogate in relation thereto the Fifth Amendment to the 
Constitution, providing that no person shall be compelled in 
a criminal case to be a witness against himself. Foot v. 
Buchanan , 113 F., 156. 2 — 104 

158. The act of February 11, 1893 (27 Stat., 443), which is supple- 

mentary to the Interstate Commerce Act, provides that “no 
person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter, or 
thing concerning which he may testify or produce evidence, 
documentary or otherwise, before said Commission or in 
obedience to its subpoena * * * or in any such case or 
proceeding.” 17. 8. v. Armour & Co., 142 F., 808. 2—951 

159. Construction of the Immunity Act— The immunity act, Feb. 11, 

1893, c. 27 v Stat., 443, which relates to evidence given in 
Government Investigations, and provides that “no person 
shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing con- 
cerning which he may testify or produce evidence, * * • " 
was enacted to satisfy the demand of the fifth constitutional 
amendment, and does so by affording the witness absolute 
Immunity from future prosecution for any offense arising 
out of the transactions to which his testimony relates, and 
which might be aided, directly or indirectly, thereby, so as 
' to leave no ground on which the constitutional privilege may 
be invoked. It operates as an act of general amnesty for 
all such offenses; but it is not intended to be, and cannot 
be made, a shield against prosecution for offenses committed 
after the testimony is given or the evidence furnished, since 
a person cannot be said to have been a witness against 
himself in respect to an offense which had not been com- 
mitted when the testimony was given. 17. 8. v. Swift, 180 
F., 1017. 4—70 

160. The immunity statute governing the giving of testimony before 

the Commissioner of Corporations is the act Feb. 11, 1893, 
c. 83, 27 Stat, 443, which was expressly made applicable in 
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such cases by the act Feb. 14, 3903, c. 652, § 0, 32 Stat., 827, 
creating the Department of Commerce and Labor. Ib. 4 — 03 

161. Immunity Not Extended to Persons Called by Defense in Civil 

Cases. — The Immunity act of Feb. 25, 1903, c. 765, 32 Stat., 
904, as amended by act June 30, 1906, c. 3920, 32 Stat, 798, 
provides that for the enforcement of the provisions of the 
act a specified sum was appropriated to employ special coun- 
sel to conduct proceedings, suits, and prosecutions thereun- 
der, provided that no person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of any trans- 
action, matter, or thing concerning which he might testify 
in any proceeding, suit, or prosecution under the act, etc. 
Held that, though the act applies to witnesses, whether 
called in a criminal or a civil suit, it did not extend Im- 
munity to witnesses called by the defense In a civil suit to 
restrain alleged violations of the net, especially to defendants 
called by co-defendants, the effect of which would be to 
render the statute abortive. IJ. S . v. Standard Sanitary Mfg . 
Co., 187 F., 236. 4—262 

162. Confers Immunity Only Where Evidence is Given Under Com- 

pulsion. — Under the act of February 11, 1893 (24 Stat., 443), 
conferring immunity as to matters testified to before the 
Interstate Commerce Commission, such immunity is only 
conferred where the witness would have been privileged 
under Const. U. S., Amend. 5, and where such evidence 
is given under compulsion ; but where the evidence is given 
without assertion of the constitutional privilege, or is de- 
clined to be given on any ground other than because of Its 
incriminating tendency* immunity is not conferred, the stat- 
ute having been passed with regard to the prior construc- 
tion of the Fifth Amendment, under which an assertion of 
privilege is necessary. U. S. v. Elton , 222 F., 435 0 — 840 

Act of February 19, 1903 ; 32 Stat., 8^8. 

168. Immunity of Witnesses — Anti-Trust Act — Inquisitions. — An in- 
quisition before a grand jury to determine the existence of 
supposed violations of the Sherman Law was a “proceed- 
ing” within act of Congress, February 19, 3903 (ch. 708, 
82 Stat., 848), providing that no person shall be prosecuted 
or subjected to any penalty for or on account of any trans- 
action, matter, or thing concerning which he may testify 
or produce evidence in any “ proceeding ” under several stat- 
utes mentioned, including such Sherman Law. In re Hale , 
139 F., 496. 2—804 

Act of February 25, 1903; 32 Stat., 903. 

164. The examination of witnesses before a grand jury concerning 
an alleged violation of the Sherman Law is a “ proceeding ” 
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within the meaning of the proviso to the act of February 
25, 1903 ('32 Stat., 854-903), that no person shall be prose- 
cuted or be subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning 
which he may testify or produce evidence in any proceeding, 
suit, or prosecution under certain named statutes of which 
the Sherman Law is one. Hale v. Henkel , 201 U. S., 66. 

2—807 

165. The right of a witness to olaim his privilege against self- 

incrimination, afforded by the fifth amendment to the Con- 
stitution, when examined concerning an alleged violation of 
the Sherman Law, is taken away by the proviso to the act of 
February 25, 1903 (32 Stat., 904), that no person shall be 
prosecuted or be subjected to any penalty or forfeiture for 
or account of any transaction, matter, or thing concerning 
which he may testify or produce evidence in any proceeding, 
suit, or prosecution under certain named statutes of which 
the Sherman Law Is one, which furnishes a sufficient Im- 
munity from prosecution to satisfy the constitutional guar- 
anty, although it may not afford immunity from prosecution 
in the State courts for the offense disclosed. [Sec also Nel- 
son v. United States, 201 U. S., 92 ( 2—920).] /ft. 2—897 

166. Immunity Provision. — The appropriation act of February 25, 

1903 (32 Stat., 904), making provision for the enforcement 
of the Interstate Commerce and Anti-Trust Laws, contains an 
immunity provision reluting to persons giving testimony or 
producing evidence in any proceeding, suit, or prosecution 
under said Jaws. U. S. v. Armour & Co., 142 F., 808. 2 — 952 

167. Immunity Statute— Officer Producing Records of Corporation Not 

Entitled to Immunity. — Testimony given by an officer of a cor- 
poration before a Federal grand jury investigating charges of 
violation of the Sherman Law by the corporation, which con- 
sisted in statements of facts shown by the records of the cor- 
poration which he produced in obedience to a subpoena duces 
tecum, does not entitle him to immunity from prosecution for 
an offense against the United States committed in his official 
capacity, but which has no connection with the matter then 
being investigated under the Immunity Act of February 25, 
1903, which provides with respect to the Sherman Law and 
others mentioned that “ no person shall be prosecuted or be 
subjected to any penalty or forfeiture for or on account of 
any transaction, matter, or thing concerning which he may 
testify or produce evidence, documentary or otherwise, in 
any proceeding, suit, or prosecution under said acts.” Heike 
v. V. S ., 192 F., 87. 4—444 

168. Same — Statements compiled by employees of a corporation from 

its books and records, which were before a grand jury and 
produced to the grand jury by an officer of the corporation 
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on a subpoena duces tecum, do not constitute testimony giten 
or documentary evidence produced by such officer within the 
meaning of the Immunity Act of February 25, 1903, which 
grants Immunity in certain cases to a witness “on account of 
any transaction, matter, or thing concerning which he may 
testify or produce evidence, documentary or otherwise,’* the 
preparation or production of statements in such case being 
the act of the corporation, and not of the witness, lb. 4 — 448 

IV. Commerce and Labor Act. 

Act of February ///, 1908; 82 Stat., 825. 

169. The primary purpose of Commerce and Labor Act of February 

14, 1903 (32 Stat, S25), was legislative, to enable Congress, 
by information secured through the work of officers charged 
with the execution of that law to pass such remedial legis- 
lation as might be found necessary, and the act must be 
construed in view of such purpose. United States v. Ar- 
mour & Co ., 142 F., 819. 2 — 964 

170. Commissioner of Corporations Investigation of Corporations or 

Combinations. — Section 6 of that act (32 Stat., 827), defining 
the powers and duties of the Commissioner of Corporations, 
requiring 1dm to make investigation into the organization, 
conduct, and management of the business of all corporations 
or combinations engaged in interstate or foreign commerce 
other than common carriers, and giving him the same powers 
In that respect as Is conferred on the Interstate Commerce 
Commission with respect to carriers, including the power to 
subpoena and compel the attendance of witnesses, and to 
administer oaths and require the production of documentary 
evidence, contemplates that he shall proceed by private hear- 
ings; and, having such powers, a person who appears before 
him on his demand or by his request and gives testimony or 
produces documents, although not sworn, Is entitled to the 
same privileges and Immunities as though his attendance was 
compelled by subpoena and his testimony given under oath. 
Ib . 2 — 966 

171. Same — Immunity. — Section 6 (32 Stat., 827) requires the Com- 

missioner of Corporations to investigate all corporations 
and combinations engaged In interstate or foreign commerce, 
except common carriers, and provides that “ all the require- 
ments, obligations, liabilities, and immunities imposed or 
conferred by said ‘Act to regulate commerce ’ and by ‘An act 
ill relation to testimony before the Interstate Commerce 
Commission’ * * * shall also apply to all persons who 
may he subpoenaed to testify as witnesses or to produce doeu* 
mentary evidence in pursuance of the authority eonferred by 
this seotion.” Zb. 2—967 
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V. Interstate Commerce Act. 

Act of February 4, 1887; 24 Stat, 819. 

172. Public Policy.— The act of February 4, 1887, entitled “An act 

to regulate commerce,” demonstrates the fact that from the 
date of the passage of that act it has been the public policy 
of this Nation to regulate that part of interstate commerce 
which consists of transportation, and to so far restrict compe- 
tition In freight and passenger rates between railroad com- 
panies engaged therein as shall be necessary to. make such 
rates open, public, reasonable, uniform, and steady and to 
prevent discriminations and undue preferences. U . S. v. 
Trans-Mo . Ft. Assn., 58 F., 58. 1—186 

Case reversed, 166 U. S., 290 (1 — 648). 

173. Not Inconsistent with Sherman Law. — The act of February 4, 

1887 (24 Stat., 379), “to regulate commerce,” is not incon- 
sistent with the Sherman Law, as it does not confer upon 
competing railroad companies power to enter into a con- 
tract In restraint of trade and commerce like the one which 
forms the subject of this suit. 17. S . v. Trans-Mo. Ft. Assn., 
166 U. S., 290. 1-648 

174. Express Companies. — The Interstate Commerce Act does not apply 

to independent express companies not operating railway 
lines. Southern Ind. Exp. Co. v. V. S. Exp. Co. t 88 F„ 659. 

1—862 

175. Purpose of the Act to Establish Tribunal for Regulating Conduot 

of Common Carriers. — The purpose of the Interstate Commerce 
Law is to establish a tribunal to determine the relation of 
communities, shippers and carriers, and their respective 
rights and obligations dependent upon the act, and the con- 
duct of carriers is not subject to judicial review in criminal 
or civil cases based on alleged violations of the act until 
submitted to and passed on by the Commission. U. S. v. 
Pacific A Arctic R. A N. Co., 228 U. S., 104. 5—230 

176. Telephone Companies Required to Furnish Reasonable Service. — 

A suit by the subscribers of an interstate telephone company, 
to require it to repair its appliances and thereafter to keep 
them in a good state of repair and in condition for operation, 
is not beyond the jurisdiction of the court, as asking the 
court to undertake administrative or legislative functions. 
Stephens v. Ohio State Tel. Co., 240 Fed., 769. 6—934 

VI. Pacific Railroad Acts. 

Acts of July 1, 1862 (12 Stat., 489); July 2, 1864 (18 Stat., 859); 
June 20, 1874 (18 Stat., 111). 

177. Through Joint Bates— Option of Carriers to Establish.— Prior to 

the passage of the Hepburn Act (act June 29, 1906, c. 3591, 
84 Stat, 584) in 1906 connecting railroads were free to adopt 
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or refuse to adopt joint through tariff rates, and this free- 
dom was not abridged, as between the Union Pacilic Railroad 
Company and the Central Pacific Railroad Company, by 
either section 12 of act July 1, 18G2, c. 120, 12 Stat., 496, 
requiring the roads of such companies to be operated as one 
continuous line, so far as the public or the Government are 
concerned, or section 15 of act July 2, 1804, c. 216, 13 Stat., 
362, which requires them to afford and secure to each equal 
advantages and facilities as to rates, time, and transpor- 
tation without discrimination. 17. 8. v. Union Pacific R. Co., 
188 F., Ill, 113. 4—316, 318 

178. Not Violated by Lease of Lines of Central Pacific to Southern 
Pacific. — The Pacific Railroad Acts (act July 1, 1802, c. 120, 
12 Stat, 489; act July 2, 1804, c. 216, .13 Stat., 350; act June 
20, 1874, c. 331, 18 Stat., Ill) requiring the Central Pacific 
Railroad to maintain physical connection with the Union 
Pacific, to make a through line and to furnish equal advan- 
tages and facilities as to rates, time, and transportation, 
were not violated by the lease of the lines of the Central 
Pacific to the Southern Pacific, and the subsequent purchase 
by the latter of the stock of the former, so long ns the stat- 
utory requirements were observed. 17. 8. v. Southern Pa- 
cific Co., 239 F., 1006. 6— 857 


VII. The Expediting Act. 

Act of February tJ , W03; 32 Stat., 823. 

179. The Expediting Act of February 11, 1903 ( 32 Stat., 823), pro- 
viding that in any equity suit, in any Federal circuit court, 
to protect trade and commerce against unlawful restraints 
and monopolies, the Attorney General may file a certificate 
of importance, whereupon the case shall be given precedence, 
and shall be heard by not less than three circuit Judges, or, 
If there are only two circuit Judges in the circuit, then be- 
fore them and such district judge as they select, though dis- 
criminatory, is not unconstitutional. U. 8 . v. N. Y., N . //. 
& H. R. Co., 165 F., 748. 3—533 

ISO. Not Repealed by the Judicial Code. — The special provisions of 
the Expedition Act of 1903, requiring in a particular class of 
cases the organization of a court constituted In a particular 
manner, were not repealed by the Judicial Code of 1911. Ex 
parte U. 8 ., Petitioner , 226 U. S., 424. 4 — 510 

181. Court Organized Under Act May Carry Out Decree. — Under the 
Expedition Act of 1903 a court composed as required by that 
act may be organized at the request of the United States to 
consider the plan to carry out the decree of the Supreme 
Court holding a combination unlawful under the Sherman 
Law. Ib . 4—511 

95826°— 18 29 
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182. How District Judge Prevented from Entering Decree.— The dis- 

trict judge having refused to organize a court under the Ex- 
pedition Act to determine the form of decree to be entered 
under the mandate of the Supreme Court, the latter court 
will issue its writ of prohibition directed to the district judge 
against entering a decree. Ib. 4 — 511 

VIII. The Criminal Appeals Act. 

Act of March 2, 1907; Si Stat., 1246. 

183 . Not Repealed by the Judicial Code. — The Criminal Appeals Act 

of 1907 was not repealed by the Judicial Code, since the for- 
mer act is not mentioned among the statutes expressly re- 
pealed by section 297 of the Code, is not superseded by any 
other regulations of the matter, and is a special provision. 
U. S. v. Winslow, 227 U. S., 218 ; 57 L. Ed., 481. 5—213 

184 . The only question before the Federal Supreme Court on an appeal 

taken under the criminal appeals act of March 2, 1907, from a 
judgment sustaining a special plea in bar when the defend- 
ant has not been put in jeopardy is whether such plea in bar 
can be sustained. U. 8. v. Kissel , 54 L. Ed., 1168. 3— 822 

185. Under the Criminal Appeals Act of March 2, 1907, when the 

indictment is quashed this court is confined to a consideration 
of the grounds of decision mentioned in such statute. United 
States v. Keitel, 211 IJ. S. 370, and there is a similar limit 
when the case comes up from a judgment sustaining a special 
plea in bar. U. S. v. Kissel , 218 U. S., 606. 3—822 

186 . Whether an indictment charges a continuing conspiracy with 

technical sufficiency is not before the court on an appeal 
taken under the Criminal Appeals Act from a judgment 
sustaining special pleas of limitation in bar. Ib. 3 — 822 

187. In Reviewing Decision of Lower Court Sustaining Demurrer to 

Indiotment Under the Sherman Law, What Supreme Court Will 
Not Consider. — In reviewing the decision of the lower court 
sustaining a demurrer to an indictment charging a combina- 
tion in violation of the Sherman Law, the Supreme Court 
is not called upon to consider what the elements of the plan 
may be Independently, or whether there is or is not a stand- 
ard of reasonableness which juries may apply. If a crim- 
inal violation of the act is charged, the criminal courts have 
cognizance of it with power of decision in regard thereto. 
U. S. v. Pacific d Arctic R . & N. Co ., 228 U. S. f 105. 5—230 

188 . Same — Where Distrlot Court Holds Indictment Insufficient as 

Against Certain Defendants, it Construes the Indictment and 
Not the Statute, Which Decision Supreme Court is Without 
Power to Review.— Where the district court holds that the 
averments of the Indictment are not sufficient to connect 
certain defendants with the offense charged, it construes 
the indictment and not the statute on which it is based, and 
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the Supreme Court has no jurisdiction under the Criminal 
Appeals Act to review the decision. 2b. 5 — 233 

189 . Jurisdiction of Supreme Court on Appeal. — On appeal under the 

Criminal Appeals Act of March 2, 1907, the Supreme Court 
must accept the lower court’s construction of the counts of 
the Indictment, and its jurisdiction is limited to considering 
whether the decision of the court below that the acts charged 
are not criminal is based upon an erroneous construction of 
the statute alleged to have been violated. U. 8 . v. Patten , 
226 U. S., 635. 4—762 

IX. The Patent Laws. 

190. Question Whether Patentee Has Reserved Rights by License Re- 

striction, is One Under Patent Laws. — An action by the pat- 
entee of a Rotary mimeograph sold under a license restric- 
tion that such machine should he used only with the stencil 
paper, ink, and other supplies made by the patentee, none 
of which are patented, against one selling ink to the pur- 
chaser with the expectation that it would be used in con- 
nection with such mimeograph, is one arising under the 
patent laws, of which a Federal court has jurisdiction. 
Henry v. A. B. Dick Co./ 56 L. Ed., 645. 6—743 

191. Patent Law Should Not Be Extended by Judicial Construction. — 

While the patent law should be fairly and liberally con- 
strued to effect the purpose of Congress to encourage useful 
invention, the rights and privileges which it bestows should 
not be extended by judicial construction beyond what Con- 
gress intended. Bauer & Cie v. O'Donnell, 229 U. S., 10. 

6 — 803 

198. Same — Word "Vending” in Copyright and Patent Statutes, to 
All Intents the Same. — The words “ vend ” and “ vending,” as 
used in .section 4952, Revised Statutes, in regard to the copy- 
right protection accorded authors and as used in section 
4884, Revised Statutes, in regard to the protection accorded 
inventors for their patented articles, are substantially the 
same, and the protection intended to be secured to authors 
and inventors is substantially identical, lb. 6 — 805 

198 . Right to Make Invented Articles Existed Before Patent Law. — 
The right to make, use, and sell an invented article existed 
without, and before, the passage of the patent law ; the act 
secured to the inventor the exclusive right to make, use, and 
vend the thing patented. Ib. 6—803 

194 . Same — In Framing, Congress Did Not Use Technical Phrases. — 
In framing the patent act and defining the rights and privi- 
leges of patentees thereunder Congress did not use technical 
or occult phrases, but in simple terms gave the patentee the 
exclusive right to make, use, and vend his invention for a 
definite term of years, ib. 6—803 
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199 . In What Respect It Differs from Copyright Law. — The patent 
law differs from the copyright law in that it not only con- 
fers the right to make and sell, but also the exclusive right 
to use the subject-matter of the patent, lb, 6 — 808 

199 ; Same — Right Given by, Should Be Protected. — The right given by 
the patent law to the inventor to use his invention should be 
protected by all means properly within the scope of the 
statute, and the patentee may transfer a patented article 
with a qualified title as to its use. ( Henry v. Dick, 224 
U. S., 1.) 75. 6— 803 

197. Same — Right to Vend Conferred by, Does Rot Include Right to 

Control Resale Price. — Where the transfer of the patented 
article is full and complete an attempt to reserve the right 
to fix the price at which it shall be resold by the vendee is 
futile under the statute. It is not a license for qualified use 
but an attempt to unduly extend the right to vend. Henry 
v. Dick Co.. 224 U. S., 1, distinguished, Ib. 6—808 

198. Patentee Receives Nothing from, Except Right to Restrain Others 

from Using His Invention. — In determining how far the owner 
of a patent may restrict the use after sale of machines em- 
bodying the invention, weight must he given to the rules long 
established that the scope of every patent is limited to the in- 
vention as described in the claims, read in the light of the 
specification, that the patentee receives nothing from the 
patent law beyond the right to restrain others from manu- 
facturing, using, or selling Ids invention, and that the pri- 
mary purpose of that law is not to create private fortunes 
but is to promote the progress of science and the useful arts. 
Motion Picture Pat. Co. v. Universal Film Mfg. Co 243 U. S., 
510. 9-828 

199. Same — Purpose of, to Promote Science; Not to Create Private 

Fortunes. — The primary purpose of the patent law is not to 
create private fortunes, but to promote the progress of science 
and the useful arts. Ib. 6 — 829 

900. Same — Extent to Which Use of Patented Article Kay Be Re- 
stricted Is Question Outside of Patent Law. — The extent to 
which the use of a patented machine may validly be re- 
stricted to specific supplies or otherwise by special contract 
between the owner of the patent and a purchaser or licensee, 
Is a question outside of the patent law and not involved in 
this case. Ib, 6 — 830 

X. The Copybight Law. 

201. Does Not Authorize Agreements in Violation of the Sherman 
Law. — No more than the patent statute, was the copyright 
act intended to authorize agreements in unlawful restraint 
of trade and tending to monopoly in vlolationn of the Sher- 
man Law. Straus v. American Pub, Assn,, 231 U. S., 234. 

9-854 
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802. Same — Does Hot Authorize Monopoly by Publishers and Sellers 
of Copyright Books. — -The copyright monopoly conferred by 
the Federal laws does not protect, as against condemnation 
under the Sherman Law, agreements between associations 
embracing probably 75 per cent of the book publishers and 
a majority of the booksellers in the United States, which 
operate to restrict the sale of copyrighted books to those 
only who will maintain the fixed net retail price, and result 
in almost completely destroying competition in such books 
at retail, lb., 58 L. Ed., 192. 4—854 

XI. Revised Statutes. 

203. Section 725. — Where an injunction had been issued and served 

upon the defendants, the circuit court had authority to in- 
quire whether its orders had been disobeyed, and when it 
found that they had been disobeyed to proceed under Re- 
vised Statutes, section 725, unci to enter the order of pun- 
ishment complained of. In re Debs, 158 U. S., 504. 1 — 566 

204. Section 1047. — An action under section 7 of the Sherman Law 

to recover threefold the damages is not an action for a pen- 
alty or forfeiture within Revised Statutes, section 1047, pre- 
scribing a limitation of five years for a 41 suit or prosecution 
for any penalty or forfeiture, pecuniary or otherwise, accru- 
ing under the laws of the United States/* but one for the 
enforcement of a civil remedy for a private injury, compen- 
satory in its purpose and effect, the recovery permitted in 
excess of damages actually sustained being in the nature of 
exemplary damages, which does not change the nature of 
the action, and such action is governed as to limitation by 
the statutes of the State in which it is brought Atlanta v. 
Chattanooga Foundry d Pipe Co., 101 F., 900. 2 — 11 

Affirmed, 127 F., 23 (2—209). 

Affirmed, 203 U. S., 290 (3—313). 

205. Section 3995 — Obstructing the Malls. — Although the law, which 

now appears in Revised Statutes, section 3995, and which 
makes it an offense to obstruct and retard the passage of the 
United States mails, was originally passed prior to the in- 
troduction into the United States of the method of trans- 
porting mall by railroads, and the phraseology of the law- 
conforms to conditions prevailing at that time (Mar. 3, 
1825), yet it is equally applicable to the modern system of 
conveyance and protects alike the transportation of the mail 
by the “limited express” and by the old-fashioned stage- 
coach. U , 8. v. Cassidy , 67 F., 703. 1—457 

806. Same. — -The statute applies to all persons who “knowingly and 
willfully ” obstruct and retard the passage of the mails or 
the carrier carrying the same; that Is, to those who know 
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that the acts performed, however innocent they may other- 
wise be, will have the effect of obstructing and retarding 
the mail, and who perform the acts with the intent that such 
shall be their operation. U. S. v. Kirby , 7 Wall., 485, cited. 
Ib. 1 — 458 

S07. Same. — The statute also applies to persons who, having in view 
the accomplishment of other purposes, perform unlawful acts, 
which have the effect of obstructing and retarding the passage 
of the mails. In such case an intent to obstruct and retard 
the mails will be imputed to the authors of the unlawful 
act, although the attainment of other ends may have been 
their primary object. U. S . v. Kirby , 7 Wall., 485, cited, lb. 

1 — 458 

208. Section 5440 — Conspiracy. — Construing several clauses of the 

interstate commerce law recited in the opinion with section 
5440 of the Revised Statutes it follows that a combination of 
persons, without regard to their occupation, which will have 
the effect to defeat the provisions of the interstate commerce 
law, inhibiting discriminations In the transportation of freight 
and passengers, and further to restrain the trade or commerce 
of the country, will be obnoxious to the penalties therein de- 
scribed. Waterhouse v. Comer , 55 F., 149. 1 — 119 

209. Same. — The statute relating to conspiracies to commit offenses 

against the United States (Rev. Stut., sec. 5440) contains 
three elements which are necessary to constitute the offense. 
These are: (1) The act of two or more persons conspiring 
together; (2) to commit any offense against the United 
States; (3) the overt act, or the element of one or more of 
such parties doing any act to effect the object of the con- 
spiracy. U. 8. v. Cassidy , 67 F., 698. 1—149 

XII. State Laws. 

210. The Anti-Trust Law of Minnesota (Laws 1899, p. 487, c. 359) 

making unlawful any contract or combination in restraint 
of trade or commerce within the State, is in substantially 
the same language as the Sherman* Law, and must receive a 
similar construction. Minnesota v. Northern Securities Co., 
123 U. S., 692. 2 — 246 

Decision reversed, 194 U. S., 38. Circuit court had no juris- 
diction (2 — 533). 

STATUTORY CONSTRUCTION. 

1. When Congress adopts or oreates a common-law offense, the 
oourts may properly look to the common law for the true 
meaning and definition thereof, in the absence of a clear 
definition In the act creating it. In re Greene , 52 F., 104. 

1—55 

9. Where Congress adopts or creates a common-law offense, and in 
doing so uses terms which have acquired a well-understood 
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meaning by judicial interpretation, the presumption is that 
the terms were used in that sense, and courts may properly 
look to prior decisions interpreting them for the meaning of 
the terms and the definition of the offense where there is no 
other definition in the act £7. S. v. Trans-Mo . Ft. Assn., 58 
F., 58. 1 — 186 

8 . Every statute must be read in the light of the general laws 
upon the same subject in force at the time of Its enactment. 
Ib. 1 — 186 

4. The Sherman Law should have a reasonable oonstruotion — one 
which tends to advance the remedy it provides, and to abate 
the mischief at which it was leveled. Whitwell v. Conti- 
nental Tobacco Co., 125 F., 454. 2—271 

8 . Debates in Congress are not appropriate sources of information 
from which to discover the meaning of the language of a 
statute passed by that body. U. S. v. Trans-Mo. Ft. Assn., 
166 U. S., 290. 1—648 

0. The debates in Congress on the Sherman Law show that one of 
the influences leading to the enactment of the statute was 
doubt as to whether there is a common law of the United 
States governing the making of contracts in restraint of 
trade, and the creation and maintenance of monopolies, in 
the absence of legislation. Standard Oil Co. v. 17. S. t 221 
U. S., 50. 4r— 121 

7 Same. — While debates of the body enacting it may not be used 
as means for interpreting a statute, they may be resorted 
to as a means of ascertaining the condition under which it 
was enacted. Ib. 4 — 121 

8. Same. — The Sherman Law was enacted in the light of the then 

existing practical conception of the law against restraint of 
trade, and the intent of Congress was not to restrain the 
right to make and enforce contracts, whether resulting from 
combinations or otherwise, which do not unduly restrain 
interstate or foreign commerce, but to protect that com- 
merce from contracts or combinations by methods, whether 
old or new, which would constitute an interference with, or 
an undue restraint upon, it. Ib. 4 — 129 

9. Same. — The Sherman Law should be construed in the light of 

reason; and, as so construed, it prohibits all contracts and. 
combinations which amount to an unreasonable or undue re- 
straint of trade in interstate commerce. Ib. 4 — 129 

10. Same. — The Sherman Law contemplated and required a standard 

of interpretation, and it was intended that the standard of 
reason which had been applied at the common law should 
be applied in determining whether particular acts were 
within its prohibitions. Ib. 4 — 180 

11. Same. — The Sherman Law generlcally enumerates the oharaoter 

of the acts prohibited and the wrongs which it intends to 
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’ prevent and is susceptible of being enforced without any 
judicial exertion of legislative power. Ib. 4 — 138 

12. Rule of Contraction.— In prior cases where general language 

has been used, to the effect that reason could not be resorted 
to in determining whether a particular case was within the 
prohibitions of the Sherman Law, the unreasonableness of 
the acts under consideration was pointed out and those 
cases are only authoritative by the certitude that the rule 
of reason was applied; United States v. Trans-Missouri 
Freight Association , 166 U. S., 290, and United States v. 
Joint Traffic Association , 171 U. S., 505, limited and qualified 
so far as they conflict with the construction now given to 
the Sherman Law. Standard Oil Co . v. U. S., 221 U. S., 67. 

4—136 

13. Same. — In Standard OH Co. v. United States , the words “re- 

straint of trade,” as used in section 1 of the Sherman Law, 
were properly construed by the resort to reason ; the doctrine 
stated In that case was in accord with all previous decisions 
of this court, despite the contrary view at times erroneously 
attributed to the expressions in United States v. Trans- 
Missouri Freight Association , 166 U. S. f 290, and United 
States v. Joint Traffic Association, 171 U. S., 505. Jb. 

4—232 

14. Same. — The Sherman Law must have a reasonable construction, 

as there can scarcely be any agreement or contract among 
business men that does not directly or indirectly affect and 
possibly restrain commerce. United States v. Joint Traffic 
Association , 171 U. S., 505, 568. Ib. 4r-233 

l{i. Same. — The public policy manifested by the Sherman Law is 
expressed in such general language that it embraces every 
conceivable act which can possibly come within the spirit 
of its prohibitions, and that policy can not be frustrated by 
resort to disguise or subterfuge of any kind. Ib. 4 — 23*4 

16. Same. — In order to meet such a situation as is presented by the 

record in this case and to afford the relief for the evils to 
be overcome, the Sherman Law must be given a more com- 
prehensive application than affixed to it In any previous 
decision. Ib. 4 — 230 

17. Extrlnsio Aids to Construction. — In construing statutes the courts 

should not close their eyes to what they know of the his- 
tory of the country and of the law, of the condition of the 
law at a particular time, of the public necessities felt, and 
other kindred things for the reason that regard must be 
had to the words in which the statute is expressed as applied 
to the facts existing at the time of its enactment. Man- 
nington v. C . H. V. d T. Ry. Co., 183 F., 155. 3—858 

18. Same. — Legislative Intent. — In the construction of statutes the 

intent of the lawmakers must be found in the statutes them- 
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selves. The presumption is that language has been employed 
with sufficient precision to disclose tlie intent, and, unless 
an examination overthrows the presumption, nothing re- 
mains but to enforce the statute as written. Ib . 3 — 868 

19. Repeal of Special by General Law. — Unless the repeal be express 

or the implication to that end be irresistible, a general tyw 
does not repeal a special statutory provision affording a 
remedy for specific cases. Ex parte U. S., Petitioner, 266 
U. S., 424. 4 — 510 

20. Will Not Be Declared Void, Unless It So Appears Beyond a Rea- 

sonable Doubt. — A Federal statute will not be declared void 
by tlie courts, unless it appears beyond a reasonable doubt 
that it is not within the constitutional powers of Congress. 
U. 8. v. United Shoe Mach. Co 234 F., 143. 5— 81T 

21. Same — When Debates of Congress Will Be Resorted to In Aid of 

Construction.— It is only when an act of Congress Is ambigu- 
ous that tlie debates when it was under consideration may 
be resorted to in aid of its construction ; where the language 
is clear, it is controlling and conclusive, lb. 5 — 821 

22. When Executive Construction ' of, Entitled to Greater Weight 

Than That of Ordinary Public Officers.— The settlement of the 
indebtedness of the Central Pacific Railroad Company to the 
United States, arranged by a commission consisting of the 
Secretary of the Treasury, the Secretary of the Interior, and 
the Attorney General, appointed by Congress to arrange such 
a settlement after Congress had knowledge that the lines of 
the Central Pacific Company had been leased to the Southern 
Pacific Company, in which settlement the Interest of the 
lessee had been recognized by requiring it to guarantee the 
bonds given to secure the settlement notes, and which settle- 
ment had been approved by the President, is entitled to more 
weight than the administrative construction of a statute by 
ordinary public officers subject to legislative restraint, as a 
construction of the Sherman Law as not applying to the re- 
lation between the roads. U. 8. v. Southern Pacific Co., 239 
F., 1004. 6—854 

See also Construction ok Statutes. 

STATUTES OF LIMITATION. 

1. The five-year limitation in section 1047, Rev. Stat., does not 

apply to suits brought under section 7 of the Sherman Law, 
but by the silence of that act the matter is left under section 
721, Rev. Stat., to the local law. Chattanooga Foundry d 
Pipe Co. v. Atlanta, 203 U. S., 397. 3—120 

2. Same. — The three-year limitation in section 2773, Tennessee 

Code, for actions for injuries to personal or real property, 
applies to injuries falling upon some object more definite 
than the plaintiff’s total wealth and the general ten-year 
limitation in section 2776 for all actions not expressly pro- 
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vlded for controls actions of this nature brought under sec- 
tion 7 of the Sherman Law. Ib. 3—121 

3. Limitation on Criminal Prosecution. — A conspiracy in restraint 

of interstate commerce, or to monopolize the same, in viola- 
tion of the Sherman Law, by causing a manufacturing cor- 
poration to suspend business in the interest of a competing 
concern, by obtaining control of its stock through a contract, 
was complete at latest when its object was fully accom- 
plished by the making of the contract and the election of a 
board of directors, who voted to cease business ; and a prose- 
cution therefor is barred in three years from that time, 
under Rev. St. section 1044. U. S. v. Kissel , 173 F. 824. 

3—746 

4 . Same. — If a conspiracy to commit a crime has been carried out, 

and the crime committed, those who committed it are sub- 
ject to whatever penalties the law imposes and entitled to 
whatever protection the law affords; and if the statute of 
limitations is a bar to a prosecution for the crime, that bar 
can not be lifted by a prosecution for a conspiracy to commit 
that crime. Ib. 3 — 752 

0. Same-Special Plea of Limitation. — The defense of the statute 
of limitations may be raised in a criminal case by a special 
plea before trial. Ib. 3 — 752 

6. When Special Plea Not Good. — A special plea of the statute of 

limitations is not good as against an indictment charging a 
conspiracy to restrain or monopolize trade, in violation of 
the Sherman Law, by improperly excluding a competitor 
from business, although the conspiracy is alleged to have 
been formed on a specified date, which was more than three 
years before the finding of the indictment, where such in- 
dictment, consistently with the other facts, alleges that the 
conspiracy continued to the date of its presentment. U. 8 . 
v. Kissel , 54 L. ed., 1108. 3--825 

7. Continuance of Conspiracy. — A conspiracy to restrain or monop- 

olize trade, in violation of the Sherman Law, by obtaining 
control of a competitor through a pledge of a majority of 
its stock to secure a loan to a stockholder, and then voting 
to suspend business until further order of the board of di- 
rectors, continues, so far as the statute of limitations is 
concerned, so long as any further action is taken in further- 
ance of the conspiracy. Ib. 3—823 

8. Does Not Begin to Run Until Discovery of Conspiracy and of 

Cause of Action. — -Where plaintiff sued defendants for con- 
spiracy, consisting of an alleged unlawful agreement to In- 
jure plaintiff in its business, in violation of the Sherman 
Law, the period of limitation did not begin to run until 
plaintiff discovered the existence of the conspiracy and its 
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cause of action. American Tobacco Co. v. Peoples 9 Tobacco 
Co., 204 F., 60. 4 — 140 

STOCKHOLDER. 

1. Minority, of a Corporation, Can Not Maintain a Suit for Dam- 

ages Under the Sherman Law. — Minority stockholders can not 
maintain a suit in equity under the Sherman Law to recover 
threefold damages In the right of the corporation for a vio- 
lation of the act. Corey v. Independent Ice Co., 207 F., 460. 

5— 333 

2. Minority, of a Corporation, Can Not Maintain Suit in Equity on 

Behalf of, Under the Sherman Law. — Under section 7 of the 
Sherman Law, providing that any person injured by any 
violation of that act may sue therefor and recover threefold 
the damages by him sustained, the action to recover treble 
damages must be an action at law in which defendants have 
the constitutional right to a jury triul, and hence a minority 
stockholder in a corporation can not maintain a suit in equity 
on behalf of the corporation for such relief upon the corpora- 
tion's refusal to sue. Fleitmann v. United Gas Imp. Co., 211 
F., 103. 5—428 

S. Minority, of a Corporation, Can Not Maintain Suit in Equity on 
Behalf of, for Damages Under the Sherman Law; Nor Have a 
Decree Requiring Corporation to Sue, etc. — A suit in equity by 
a single stockholder of a corporation against that and other 
corporations to require the latter to pay to the former three- 
fold damages under section 7 of the Sherman Law, can not 
be maintained, nor, in such case, can there be a decree re- 
quiring the corporation of which plaintiff is a stockholder 
to sue the other corporations or permitting him to sue in 
its name and on its behalf. Fleitmann v. Welsbach Street 
Lighting Co., 240 TJ. S„ 28. 5—431 

4 . Right of, to Sue for Corporation, Under Sherman Law, Limited 

by General Principles,— The established principles limiting 
the right of a stockholder to sue on behalf of the corporation 
when it refuses to do so, restated and held applicable to an 
action for damages based on alleged injury to the corpora- 
tion through violations of the Sherman Law. United Cop- 
per Sec. Co., v. Amalgamated Copper Co., 244 U. S., 263. 

6— 950 

5 . Same — Right of, to Sue for Corporation, Under Sherman Law, 

Limited to Equitable Forum. — The rule which confines the 
individual stockholder to the equitable forum when seeking 
to enforce a right of the corporation applies when the cause 
of action arises under the Sherman Law, as in other cases. 
Fleitmann v. Welsbach Co., 240 U. S., 27, distinguished. Ib. 

6-951 

See also Cobpobations, 2-11 ; Combinations, 332-337* 
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STOCK QUOTATIONS. See Combinations, 332-336. 

STRIKE. 

1. Workingmen Have Right to Strike Peaceably, but Not to Threaten 

Owners, etc. — Workingmen have the right to unite to protect 
themselves, and to strike peaceably for grievances, but not 
to threaten owners, builders, and architects that their con- 
tracts will be held up if they, or any of their sub-contractors, 
use another employer’s products. Irving v. Joint Council of 
Carpenters, etc., 180 F., 900. 5 — 883 

2. A strike is merely an agreement by all the members of a union 

not to do business with an employer, in order to obtain 
shorter hours, higher wages, or some other legitimate end. 
V. S. v. King, 229 F., 279. 6—419 

3. Interference by Violence, by Members of Labor Union on a 

Strike, With Business of Their Employer, Held Unlawful and 
Enjoined. — Section 20 of the Clayton Law declares that no 
restraining order or injunction shall bo granted in any case 
between an employer and employees, or between persons em- 
ployed and persons seeking employment, involving or growing 
out of a dispute concerning the terms or conditions of employ- 
ment, unless necessary to prevent irreparable injury to prop- 
erty or property rights, and that no such restraining order 
shall prohibit any person or persons, whether singly or in 
concert, from terminating any employment, or from ceasing 
to perform any work or labor, or from recommending, ad- 
vising, or persuading others by peaceable means to do so. 
Employees of complainant, a ship company, engaged as a 
common carrier, which also carried the mails, struck, and 
defendants, composing the union of which they were mem- 
bers, picketed the wharves of complainant and intimidated 
other laborers from accepting complainant’s offers of em- 
ployment. Defendants threw rocks on the wharves, and in 
other ways interfered by violence with complainant’s busi- 
ness and access to its ships. Interstate Commerce Act of 
Feb. 4, 3887, section 3, (24 Stat., 380), and section 10, as 
amended by the Act of March 2, 1889, section 2 (25 Stat., 
857), respectively declare that every common carrier subject 
to the provisions of the act shall afford reasonable facilities 
for the exchange of traffic between their respective lines, and 
for the receiving, forwarding, and delivering of passengers 
and property to and from their several lines, and that any 
common carrier which shall willfully omit to do any act oi 
thing required to be done shall be guilty of a misdemeanor. 
Held that, though defendants were authorized under the 
statute to persuade third persons to decline complainant’s 
offers of employment, and to refuse to deliver goods to com- 
plainant, or to patronize it, their interference with complain- 
ant’s transportation business by violence was unlawful and 
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will be enjoined, as it would not only expose complainant 
to loss, but to prosecution for violations of law. Alaska S. 8. 
Co. v. Inter. Longshoremen- 8 Ass'n , 23G F., 070. 6 — 682 

4. Same — Labor Union, Conducting Strike, Liable for Unlawful Aots 

of Members and Others Associating With Strikers. — A trade 
union, conducting a strike, is liable for the unlawful acts of 
members and others associating themselves with the strikers, 
unless such acts be disavowed, and, in the case of members, 
the offenders be disciplined or expelled. Ib. 6 — 684 

5. Strikers Have a Right to Picket and to Persuade, but Not Coerce, 

Others Seeking Employment Not to Bo So.— Striking em- 
ployees have a lawful right to place pickets in the streets 
leading to their employer’s plant, to ascertain who are con- 
tinuing or seeking employment there, and to persuade, but 
not to corece, them not to do so, and the maintenance of 
such pickets, and attempts to persuade employees to cease 
working, can not be enjoined. Tri-City Trades Council v. 
American Steel Foundries , 238 F., 730. 6 — 916 

6. Same — Exercise of Right to Strike, by Employees, Not an Unlaw- 

ful Conspiracy. — The exercise by employes of their right to 
combine and strike to obtain better wages, though it Inter- 
feres with the employer’s business, is not an unlawful con- 
spiracy, which entitles the employer to an injunction re- 
straining acts in furtherance thereof which are in themselves 
lawful. Ib. 6—918 

7. Same — Commission of Unlawful Acts Does Not Taint Purpose 

With Unlawfulness. — The commission of unlawful acts to 
effectuate that purpose does not taint the purpose itself with 
unlawfulness, so as to justify an injunction against lawful 
as well as unlawful acts in furtherance thereof. Ib. 6 — 918 

8* Same — Does Not Fully Terminate Relationship Between Strikers 
and Their Employer. — A labor union, of which former em- 
ployes engaged in a strike were members, is not a mere 
intermeddler, whose interference with other employes may 
be restrained, wheu only lawful means are used, since a 
strike does not fully terminate the relationship between 
the parties, but creates a relationship, neither that of gen- 
eral employer and employe, nor that the employers and em- 
ployees seeking work from them as strangers. Ib. 6 — 919 

9. In Case of, Test of Lawfulness of Acts of Strikers. — Under the 
Clayton Law, the test whether an act is lawful Is the ques- 
tion whether it would be lawful if no strike existed ; and no 
action having in it the element of Intimidation, coercion, or 
abuse, physical or verbal, or of invasion of rights of pri- 
vacy, nor any act or speech which a fair-minded man may 
reasonably judge to be intended to convey insult, threat, or 
annoyance to another, or to work abuse upon him, is lawful. 
Stephens v. Ohio State Tel . Co., 240 Fed., 776. 9—987 
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10 . Same — Striking Employes Gan Hot Lawfully Interfere With 
Business of Employer. — Striking employes of a telephone 
company, which is a public utility whose first duty Is to 
serve the public, can not lawfully interfere, under the Clay- 
ton Law, with the business of the company, if it can find 
people willing to work for it, since, if it can find laborers, 
it must employ them and fulfill its public duties. 76. 0—942 
See also Combinations, etc., 234, 235, 240-246, 251, 252, 376. 
SUBPtENA DUCES TECUM. See Cohpohations, 12-15 ; Coubts, 37. 
SUGAR. See E. C. Knight Co. case , Vol. I, pages 250, 258, 379. 

SUIT. See Actions and Defenses. 

TAXATION. 

That a State May Tax, Does Not Determine That a Business Is Out- 
side the Sherman Law. — That a State has power to tax a 
business is not determinative that a combination monopoliz- 
ing such business is outside the Sherman Law; nor does it 
follow, because a combination is within the act, that the 
business may not be subject to a State tax. Marienelli , Lim., 
v. United Booking Offices, 227 F., 169. 5—950 

TELEGRAMS AND TELEPHONE MESSAGES. See Interstate Com- 
merce, 24. 

TELEPHONE AND TELEGRAPH COMPANIES. 

1. Long-Distance Service, When Not Reasonably Adequate. — Long- 

distance telephone service is not necessarily reasonably ade- 
quate because it reaches the city or district of residence of 
the person with whom communication is desired. U. S. Tel. 
Co. v. Cent. Union Tel. Co., 202 F., 71. 4—887 

2. Same — Power of, to Consolidate, Will Not Justify Contracting 

With Great Number of Other Companies for Exclusive Mutual 
Relation. — Statutory power to consolidate with or purchase 
another company will not justify a general system of con- 
tracting with a great number of other companies for ex- 
clusive mutual relation. Ib. 4 — 888 

3. Same — General System of Exclusive Contracts Might Be Justified 

for Term Not Beyond Necessity. — A general system of exclu- 
sive contracts prlma facie restraining competition, might be 
justified if they are for a term not beyond any such neces- 
sity, as a 99-year contract for exclusive interchange of tele- 
phone business. Ib. 4 — 889 

TESTIMONY. See Witnesses. 

THROUGH TRANSPORTATION. See Carriers. 

TICKET BROKERS. See Combinations, etc., 199. 

TILES. See Combinations, 91-94. 

TOBACCO TRUST CASES. 

Whitwell v. Continental Tobacco Co., 125 F„ 454 (2—271). 

In re Hale, 139 F., 496 (2—804). 

Hale v. Henkel, 201 U. S., 43 ( 2—874). 

McAlister v. Henkel, 201 U. S., 61 (2— 918). 



TRADE AGREEMENTS. 


463 


Index— Digest. 

People' s Tob. Co. v. American Tob . Co., 170 F., 408 (8 — 878). 
Ware-Kramer Tob . Co. v. American Tob . Co., 178 F., 117 (3 — 
766) ; 180 F., 160 (3—780). 

United States v. American To 6. Co., 164 F. f 700 (3—427) ; 164 
F., 1024 (3—468) ; 221 U. S., 106 (4—168) ; (final decree) 
(4—246). 

TRADE AGREEMENTS. 

1. Limiting Output, Sales, and Price.— A trade agreement under 

which manufacturers who, prior thereto were independent 
and competitive, combined and subjected themselves to cer- 
tain rules and regulations, among others limiting output 
and sales of their product and quantity, vendee and price; 
Held in this case to be illegal under the Sherman Law. 
Standard Sanitary Mfg. Co., v. (/. S. t 220 U. S., 48. 4—648 

2. Same — Conferring Right on All Parties to Agreement to Use a 

Patent. — A trade agreement involving the right of all parties 
thereto to use a certain patent, which transcends what is 
necessary to protect the use of the patent or the monopoly 
thereof as conferred by law and controls the output and 
price of goods manufactured by all those using the patent, 
is illegal under the Sherman Law. Ib . 4 — 648 

3. Same — When Against Policy of Law, Good Intentions of Parties 

Immaterial.— The Sherman Law is its own measure of right 
and wrong; courts can not declare an agreement which is 
against its policy legal because of the good intentions of the 
parties making it. lb. 4 — 649 

4. Same — Limiting Output, Sales, Prices, and Use of Patents. — Agree- 

ments embracing 85 per cent of the manufacturers of, and 
90 per cent of the jobbers in, enameled ironware, which, in 
addition to u provision against the marketing of “seconds,” 
intended to carry out the ostensible object of the agreements, 
also provide for regulating prices through the instrumen- 
tality of a price schedule committee, fix preferential dis- 
counts, confining them to sales to jobbers only, authorize 
rebates if the agreements shall be faithfully observed, and 
forbid all sales to jobbers not in the combination, making 
a condition of their entry a promise not to resell to plumbers 
except at the prices determined by the manufacturers and 
not to deul in the products of manufacturers not in the com- 
bination, can not escape condemnation under the Sherman 
Law, because the agreements take the form of licenses from 
the owner of a patent for a device used in the enameling 
process. 57 L. Ed ., 107. 4—648 

TRADE AND COMMERCE. 

The words “ Trade ” and “ Commerce ” as used in the Sherman 
and the Clayton Laws do not apply to the business of fire 
insurance in the District of Columbia. Louw v. Underwrit- 
ers' Assn., D. C . (Not reported.) 8—1048 
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TRADE-MARKS. 

1. Purpose of, Is to Protect Owner in His Property, and the Publie 

from Deception. — The protection given by law to trade-marks 
has for its object the protection of the owner in Ills property, 
and the protection of the public from deception, by reason of 
a misleading claim that the article bearing the trade-mark is 
the article manufactured by the owner of the trade-mark, 
when in fact it is but a substitute. Coca-Cola Co. v. Butler 
& Sons, 229 F., 229. 6 — 109 

2. Same — The Use of Any Simulation of, Likely to Deceive the Pub- 

lic, Will Be Enjoined.-— The use of any simulation of a trade- 
mark which is likely to induce common purchasers, exercis- 
ing ordinary care, to buy the article to which the trade-mark 
is affixed, thereby indicating that it is the product of the 
owner of the trade-mark, is unlawful, and will be enjoined. 
lb. 6 — 409 

TRADING STAMPS. 

1. Restricting to Subscribers, of Redemption Privileges of Trading 

Stamps, Not a Violation of the Clayton Act. — The Clayton 
Law, prohibiting the making of a contract fixing the price for 
merchandise on condition that the lessee or purchaser shall 
not use or deal in the merchandise of a competitor, if the 
effect of the contract is to substantially lessen competition 
or tend to create a monopoly, does not prohibit a trading- 
stamp concern from restricting redemption privileges to sub- 
scribers under contract with It binding such customers to 
distribute stamps only to customers. Sperry & Hutchinson 
Co. v. Fcnstcr , 219 F., 756. 5—508 

2. Same— Right to Redeem Stamps a Property Right, the Wrongful 

Use of Which May Be Enjoined by Concern Issuing Them. — 
Where complainant, a trading-stamp concern issued redeem- 
able stamps only to subscribers under a contract by which 
the latter agreed to distribute the stamps only to customers, 
the right to redeem the stamps was a property right trans- 
ferable by possession, while the license to use them for ad- 
vertising purposes was not transferable without compensa- 
tion to complainant, and hence complainant was entitled to 
enjoin the use of its stamps for advertising purposes by per- 
sons who had obtained them from subscribers in violation of 
the restriction. Ib. 5 509 

TRANSPORTATION. See Carriers ; and Statutes, 180. 

TREBLE DAMAGES. See Actions and Defenses, 58-84; Statutes, 
132-141. 

TRIAL. 

1. Evidence— Court to Instruct Jury at to Effect of; When Against 
One Conspirator Only. — In a trial of a number of defendants 
for conspiracy, where Items of evidence are necessarily ad- 
mitted which at the time are competent against one defendant 
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only, it is proper for the court to caution the Jury as the 
trial proceeds as to the effect of such evidence, but its failure 
to do so, when not requested, is not reversible error. Steers 
v. U. S., 192 F. t 7. 4—136 

2. Instructions to Jury Not Erroneous, in Absence of Requests to 

Charge. — Instructions in a prosecution for conspiracy, taken 
together, held not erroneous, in the absence of requests for 
more specific instructions on certain points. Ib . 4 — 437 

3. Where the Defenses of Persons Jointly Indicted Are Different, 

They Are Entitled to Separate Trial. — In a prosecution of the 
directors of a railroad company for the violation of the Sher- 
man Law, where it appeared that a suit had been several 
years before instituted against the corporation, charging it 
with violating that act in making certain combinations, 
which suit had later been dismissed by the Attorney Gen- 
eral for the stated reason that the legislature of the State 
which was most affected by the principal combination had 
enacted a law permitting such combination under certain con- 
ditions and restrictions, intended to safeguard the rights of 
the people, and that the other combinations had been de- 
clared ultra vires and were being discontinued, the directors, 
who had been elected to the board after the discontinuance 
of the former suit, are entitled to a separate trial, since the 
evidence as to them would be different, and their defenses 
different, and might be antagonistic to the defense of the 
other directors. U. S. v. Rockefeller, 222 F., 534. 6 — 844 

TRINIDAD ASPHALT. See Combinations, etc., 377-379. 

TRUSTS. See Wobds and Phrases. 

TRUSTEES. 

1. Power to Sue in Foreign Jurisdiction, on Dissolution of Corpora- 

tion. — A trustee of a Maine corporation, appointed in pro- 
ceedings for the dissolution of the corporation under Re- 
vised Statutes of Maine, providing for the dissolution of cor- 
porations and the appointment of trustees, is vested by opera- 
tion of law with the title of the dissolved corporation, and 
he has capacity to sue in a foreign jurisdiction. Strout v. 
United Shoe Mach. Co ., 195 F., 319. 4—538 

2. Same — Hay Prosecute Suits After Three Tears. — The power of a 

trustee of a Maine corporation, appointed under Revised 
Statutes of Maine, §§ 77-81, 89, in proceedings for the dlssolu- 
tion of the corporation, is not affected by the provision giv- 
ing dissolved corporations existence for three years to prose- 
cute and defend suits, and he may prosecute suits after the 
expiration of the three years. Ib. 4 — 539 

UNFAIR COMPETITION. 

1. The Faot That a Competitor May Infringe Its Patents, Does Not 
Give Owner of a Patent Right to Resort to Unfair Methods of 
Competition.— Both the patent laws and the Sherman Law 
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were enacted under constitutional authority, and they must 
be construed together, giving lull force and effect to each 
so far as that may be done. That a patentee, putting his in- 
vention to use, has become entitled to a monopoly of its man- 
ufacture and sale, and that his competitors in interstate com- 
merce therein are infringers of his patent, does not give him 
a right to resort to methods of unfair competition to force 
the competitors out of business ; and such action, pursuant to 
a conspiracy or combination, is in restraint of interstate 
commerce, and in violation of the Sherman Law. V . 8. v. 
Patterson et ah, 205 F., 297. 5 — 53 

2. Fraud Being the Basis, in Actions for, Must Be Alleged and 

Proved. — Fraud is the basis of all actions of unfair competi- 
tion, and, as that is never presumed, the facts relied on to 
show fraud must be pleaded and proved. Motion Picture 
Patents Co. v. Eclair Film Co., 208 F., 417. 5 — 345 

3. Selling of a Beverage Under the Name of a Preparation Bearing 

a Trade-Mark, Unfair, and Will Be Enjoined.— Plaintiff, a 
manufacturer of a sirup constituting the principal ingredient 
of a beverage sold at soda fountains and in bottles, made up 
the sirup in two forms — one for sale through jobbers for soda 
fountains, and one intended for use In bottling and sold by 
it only to bottlers selected, designated, and licensed by It, 
and authorized to use thereon Us distinctive tops and labels 
bearing its trade-mark — there being some differences in the 
two sirups, on account of the different purposes to which 
they were to be put. It guaranteed its product to be whole- 
some and uniform, as well as Its cleanliness and excellence 
of manufacture, and maintained an elaborate system for the 
inspection of the plants of its licensed bottlers. Defendant 
purchased from jobbers the sirup intended for soda-foun- 
tain use, and used it in manufacturing a bottled preparation 
which it was selling under the name of plaintiff’s product, 
using the tops and labels prepared by plaintiff for its prod- 
uct. Held, that this constituted unfair competition, and 
would be enjoined. Coca-Cola Co. v. Butler & Sons , 229 F„ 
232. 6 — 412 

4 . Unfair Practices as Part of Scheme in Attempting to Monopolize, 

Are a Subject for Damages.— Where a company attempted to 
monopolize the manufacture and sale of coated wire nails, 
and as part of its plan engaged in various illegal and unfair 
practices, such as hindering its competitors from obtaining 
raw materials and the necessary machines, bribing their 
factory employees to disclose factory conditions and to send 
out defective goods, and bribing office employees to disclose 
the names of their customers and their contracts, and then 
selling to such customers below cost, a competitor attacked 
in these ways had a right of action for damages, under the 
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Sherman Law, since while no action lies under that act for 
unfair practices, damages are recoverable thereunder for 
monopolizing, or attempting to monopolize, and acts which 
are a part of the monopolizing, or attempting to monopolize, 
are a subject for damages. American Steel Co. v. American 
Steel d Wire Co ., 244 F., 302. 6—1021 

6. For Persons, Buying Ford Cars from Agent, to Advertise That 
They Are " Ford Agents." — Kven admitting the so-called agency 
contracts of plaintiff manufacturer of the Ford car, whereby 
the so-called agent is required to sell at a fixed uniform list 
price, and only to persons buying for immediate use, and not 
for resale, to be invalid, it is unfair competition for defend- 
ants, buying them from such an agent and reselling at less 
than list price, for the purpose of deceiving, to use plaintiffs 
trade-mark after the manner of a regular Ford agency, and 
to advertise that they are “ Ford agents ” and a “ Ford auto 
agency." Ford Motor Co. v. lioone et aL, 244 F., 338. 6—1027 
See also Injunction, 13. 

UNITED STATES. 

The Government of the United States has Jurisdiction over 
every foot of soil within its territory, and acts directly 
upon each citizen. In re Debs, 158 U. S. t 564. 1 — 565 

See also Actions and Defenses, 52-55. 

UNLAWFUL ACTS. 

1. Commission of, In Strike, Does Not Taint Purpose Itself With 

Unlawfulness. — The commission of unlawful acts to effectuate 
a lawful purpose does not taint the purpose itself with un- 
lawfulness, so as to justify an Injunction against lawful as 
well as unlawful acts in furtherance thereof. Tri-City Coun- 
cil v. American Steel Foundries, 238 F., 732. 6 — 918 

2. Test of Lawfulness, in Case of a Strike. — Under the Clayton Law, 

the test whether an act is lawful is the question whether it 
would be lawful if no strike existed ; and no action having in 
it the element of intimidation, coercion, or abuse, physical 
or verbal, or of invasion of rights of privacy, nor any act 
or speech which a fair-minded man may reasonably judge to 
be intended to convey insult, threat, or annoyance to an- 
other, or to work abuse upon him, is lawful. Stephens v. 
Ohio State Tel . Co., 240 Fed., 771. 6—937 

See also Acts. 

UNREASONABLE SEARCHES. See Search and Seizuius. 

VENUE. 

1. Suit by Chancery Receiver — Where to Be Brought. — A mere 

chancery receiver, having no title to the assets or to the claim 
sued on, can not maintain an action in the Federal courts in 
a jurisdiction other than that in which he was appointed. 
Strout v. United Shoe Mach . Co., 195 F., 319. 4 — 535 

2. When Receiver of Corporation May Bring Suit in Foreign Ju- 

risdiction. — A receiver of a corporation who is a successor 
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in title of the corporation may sue in a foreign Jurisdiction. 
Ib. 4—535 

3 . Trustee on Dissolution of Maine Corporation, May Bring Suit in 

Foreign Jurisdiction. — A trustee of a Maine corporation, ap- 
pointed in proceedings for the dissolution of the corporation 
under Revised Statutes of Maine, providing for the dissolution 
of corporations and the appointment of trustees, is vested 
by operation of law with the title of the dissolved corpora- 
tion, and he has capacity to sue in a foreign jurisdiction. 
Ib. 4-538 

4. Same— May Bring Suit After Expiration of Three Tears. — The 

power of a trustee of a Maine corporation, appointed under 
Revised Statutes of Maine, sections 77-81, 89, in proceedings 
for the dissolution of the corporation, is not affected by the 
provision giving dissolved corporations existence for three 
years to prosecute and defend suits, and he may prosecute 
suits after the expiration of the three years. Ib. 4 — 538 

5. Section 100, Judicial Code, Does Not Require Trial at Dayton, of 

Persons Living and Doing Business There. — Section 100, Ju- 
dicial Code, dividing the Southern district of Ohio into two 
divisions and providing that certain terms of the district court 
for the Western division shall be held at Cincinnati and 
certain terms for the Eastern division at Columbus, and 
that terms for the Southern district shall be held at Dayton 
on dates specified, that prosecutions for crimes and offenses 
committed in any part of the district shall be cognizable at 
the terms held at Dayton, and that all suits within either 
division may he Instituted, tried, and determined at such 
terms, does not require that prosecutions shall be Instituted 
at Dayton, nor that prosecutions instituted at Cincinnati or 
Columbus shall be transferred to Dayton for trial, and on 
a trial of the officers and agents of the N. Company, having 
its plant and principal office at Dayton, where a number of 
the defendants resided, it was not error to refuse to trans- 
fer the case from Cincinnati to Dayton for trial. Patterson 
v. U. 8 ., 222 F., 626. 5—102 

6. The Sherman Law Removes the Limitations on, Between Diverse 

Citizens, and Permits Suit Where Service Can Be Made.— The 
provision in the Sherman Law, that any person injured in 
his business or property by any other person or corporation, 
by reason of anything forbidden or declared unlawful by 
the act, may sue therefor in any circuit court in the district 
in which defendant resides or is found, merely removes the 
existing limitations on the venue of actions between diverge 
citizens, and permits plaintiff to sue defendant wherever 
he can serve defendant with process good where executed. 
Thorburn v. Oates , 225 F., 615. S— 200 
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7. Allegation as to, in the indictment in the Cement Trust case, 
held sufficient. U. 8 . v. Cowell , 243 F., 733. 8 — 1007 

VERDICT. 

1. Hay Include Damages Accruing After Suit Brought, as a Con- 

sequence of Acts Done Before Suit.— A verdict for damages 
resulting from an illegal combination in restraint of inter- 
state trade under the Sherman Law, may include those accru- 
ing after commencement of the suit but as the consequence 
of acts done before and constituting purt of the cause of 
action declared on. Lawlor v. Loewe , 235 U. S., 530. 6 — 424 

2. When May Be Assumed Responsive to Particular Claim for Dam- 

ages. — Semite , that a general verdict for an amount which 
equals a particular claim of damages and interest may be 
assumed to have been responsive to that claim alone, al- 
though there were others which were submitted to the jury. 
Thomsen v. Cayser , 243 U. S., 89. A— 730 

WAGES, ETC., OP EMPLOYEES. See Courts, 8. 

WALL PAPER TRUST. Sec Continental Wall Paper Co. v. Lewis 
Yoiqht & Sons Co., 148 F., 939 (3—44) ; 212 U. S.. 227 
(3—480). 

WITNESSES. 

1. Incriminating Evidence— Protection — Constitution— Statute.— A 

witness before the grand jury can not be required, under the 
Fifth Amendment to the Constitution, to answer as to his 
participation in and knowledge of a combination to regulate 
and control the price of cotton seed and the product and 
price of oil throughout certain States, in violation of the 
act to protect trade and commerce against unlawful re- 
straints and monopolies, notwithstanding section 860, Re- 
vised Statutes, providing that no evidence obtained from a 
witness by means of a judicial proceeding shall be given 
In evidence or in any manner used against him in any 
court in any criminal proceeding, since such section does 
not exempt the witness from prosecution for the offense 
which may be disclosed by his testimony. Foot v. Buchanan , 
113 F., 158. 2—106 

2. Same— Immunity of Witnesses.— Act of February 11, 1893 (27 

Stat., 443), providing that no person shall be excused from 
testifying in a proceeding growing out of an alleged violation 
of an act to regulate interstate commerce, approved Febru- 
ary 4, 1887, on the ground that his testimony will tend to 
incriminate him, and that no person shall be prosecuted, etc., 
on account of anything concerning which he may testify in 
such proceeding, applies only to proceedings connected with 
the act of February 4, 1887, and does not apply to a prosecu- 
tion for violation of the Sherman Law, so as to abrogate in 
relation thereto the Fifth Amendment to the Constitution, 
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providing that no person shall be compelled in a criminal 
case to be a witness against himself. Ib. 8 — 109 

3. Same — Question of Incrimination for Judge to Decide. — Where 

a witness claims that the answer to a question will tend to 
incriminate him, Jt is not for the witness, but for the judge, 
to decide whether, under all the circumstances, such might 
be the effect, and the witness entitled to the privilege of 
silence. Ib . 2—109 

4. Same. — Where a person has already been indicted for an offense 

about which he is to be examined as a witness, and the 
questions asked him tend to connect him with such offense, 
the testimony sought is within the Inhibition of the Fifth 
Amendment to the Constitution, providing that no person 
shall be compelled in any criminal case to be a witness 
against himself. Ib. 2 — 110 

5 . Same — Assurance of Safety — Relinquishment of Privilege — Can 

Not Be Compelled. — Where a witness before a grand jury 
declines to answer certain questions, and is taken before 
the judge, who assures him that he can safely answer, as 
his testimony can not be used against him, he is not com- 
pelled by such assurance to relinquish his constitutional 
privilege where the answer may tend to criminate him. Ib. 

2 — 110 

6. Same— Contempt — Commitment — Habeas Corpus — Relief. — Where 

a witness Is committed for contempt in refusing to answer 
afl of a series of questions, for the reason that the answers 
would tend to criminate him, and some of the answers would 
have that tendency, he should not be denied relief on habeas 
corpus because some of the questions might be safely an- 
swered. Ib. 2 — 110 

7. Immunity of Witnesses — Sherman law — Inquisitions. — An inqui- 

sition before a grand jury to determine the existence of 
supposed violations of the Sherman Law was a 11 proceeding ” 
within act of Congress of February 19, 1903 (32 Stat., 848), 
providing that no person shall be prosecuted or subjected 
to any penalty for or on account of any transaction, matter, 
or thing concerning which he may testify or produce evi- 
dence In any “ proceeding ” under several statutes mentioned, 
including such Sherman Law. In re Hale, 139 F., 496. 

2 — 804 

8. Same — Unreasonable Searches — Rights of an Agent — Subpoena 

Duces Tecum. — A subpoena duces tecum commanding the sec- 
retary and treasurer of a corporation supposed to have vio- 
lated the Sherman Law to testify and give evidence before 
the grand jury, and to bring with him and produce numer- 
ous agreements, letters, telegrams, reports, and other writings, 
described generically, in effect including all the correspond- 
ence and documents of his corporation originating since the 
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date of Its organization, to which nineteen other named cor- 
porations or persons were parties, for the purpose of en- 
abling the district attorney to establish a violation of such 
act on the part of the witness’ principal, constituted an un- 
reasonable search and seizure of papers, prohibited by the 
Fourth Amendment to the Constitution. Ib. 2 — 816 

9. Same — Habeas Corpus. — Where a subpoena duces tecum was 
directed to be issued by a circuit Judge, and the witness 
was committed for contempt for failure to obey the same, he 
would not be discharged on habeas corpus by another judge 
of the same court, though the latter was of the opinion that 
the subpoena authorized an unconstitutional search and 
seizure of private papers. Ib. 2 — 816 

10. Protection of Witness — Act of February 25, 1903 (32 Stat., 

905). — The examination of witnesses before a grand Jury 
concerning an alleged violation of the Sherman Law Is a 
“ proceeding 99 within the meaning of the proviso to the 
act of February 25, 1903 (32 Stat., 903), that no person 
shall be prosecuted or subjected to any penalty or forfeiture 
for, or on account of, any transaction, matter, or thing 
concerning which he may testify or produce evidence in 
any proceeding, suit, or prosecution under certain named 
statutes, of which the Sherman Law is one. The word 
“proceeding” should receive as wide a construction as is 
necessary to protect the witness in his disclosures. Hale v. 
JTcnlcel , 20] TJ. S., 43. 2—874 

11. The constitutional right of a witness to claim his privilege 

against self-incrimination, afforded by the Fifth Amendment, 
when examined concerning an alleged violation of the Sher- 
man Law, is taken away by the proviso to the act of February 
25, 1903 (32 Stat., 904), that no person shall be prosecuted 
or be subjected to any penalty or forfeiture for, or on ac- 
count of, any transaction, matter, or thing concerning which 
he may testify or produce evidence in any proceeding, suit, 
or prosecution under certain named statutes, of which the 
Sherman Law is one, which furnishes a sufficient Immunity 
from prosecution to satisfy the constitutional guaranty, al- 
though it may not afford immunity from prosecution In the 
State courts for the offense disclosed. [See also Nelson v. 
United States , 201 U. S., 92 ( 2—920).) Ib. 2—897 

12. The interdiction of the Fifth Amendment operates only where a 

witness is asked to incriminate himself, and does not apply 
if the criminality is taken away. A witness Is not excused 
from testifying before a grand jury under a statute which 
provides for immunity, because he may not be able, if subse- 
quently indicted, to procure the evidence necessary to main- 
tain his plea. The law takes no account of the practical 
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difficulty which a party may have in procuring his testimony. 
Ib. 2 — 898 

13. The difficulty, if any, of procuring the testimony whieh a person 

has given on his examination before a grand jury concerning 
an alleged violation of the Sherman Law does not render the 
immunity from prosecution or forfeiture given by the proviso 
to the act of February 25, 1903, insufficient to satisfy the 
guaranty of the Fifth Amendment against self-incrimination. 
Ib. 2 — 899 

14. A witness can not refuse to testify before a Federal grand jury 

in face of a Federal statute granting immunity from prosecu- 
tion as to matters sworn to, because the immunity does not 
extend to prosecutions in a State court. In granting immu- 
nity, the only danger to be guarded against is one within the 
same jurisdiction and under the same sovereignty. Ib. 

2 — 899 

13. The privilege against self-lncrimlnatlon afforded by the Fifth 
Amendment is purely personal to the witness, and he can not 
claim the privilege of another person, or of the corporation 
of which he is an officer or employee. [To same effect Mc- 
Alister v. Ilenkel , 201 U. S., 90 (2—919).] Ib. 2—900 
1$. A witness who can not avail himself of the Fifth Amendment as 
to oral testimony because of a statute granting him immunity 
from prosecution can not set It up as against the production 
of books and papers, as the same statute would equally grant 
him Immunity in respect to matters proved thereby. Ib. 

2—901 

17 . Corporations Can. Not Befuse to Answer Unless Protected by Im- 
munity Statute — While an individual may lawfully refuse to 
answer incriminating questions unless protected by an im- 
munity statute, a corporation is a creature of the State, and 
there is a reserved right in the legislature to investigate its 
contracts and find out whether it has exceeded its powers. 
Ib. 2—905 

13 . Under the practice in this country the examination of witnesses 
by a Federal grand jury need not be preceded by a present- 
ment or formal indictment, but the grand jury may proceed, 
either upon their own knowledge or upon examination of 
witnesses, to inquire whether a crime cognizable by the 
court has been committed, and, if so, they may indict upon 
such evidence. Ib. 2—890 

13 . Summoning witnesses before a grand jury it is sufficient to 
apprise them of the names of the parties with respect to 
whom they will be called to testify without indicating the 
nature of the charge against them, or laying a basis by a 
formal indictment. Ib. 2—891 

20 . Hale v. Henkel (vol. 2, p. 874) followed to the effect that officers 
and employees of corporations can not, under the Fourth and 
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Fifth Amendments, refuse to testify or produoe books of cor- 
porations in suits against the corporations for violations of 
the Sherman Law, in view of the immunity given by the act 
of February 25, 1903. Nelson v. United States, 201 U. S., 
92. 2—920 

21 . Witnesses can not by objections to materiality of evidence be 

relieved from testifying. The tendency or effect of the testi- 
mony on the issues between the parties is no concern of 
theirs. 76. 2 — 942 

22. Objections to the materiality of the testimony are not open to 

consideration on a writ of error sued out by witnesses to 
review a judgment for contempt entered against them for 
disobeying an order to testify, lb. 2 — 943 

23. Immunity of Witness. — That a witness called to testify before 

a grand jury is interrogated with reference to an offense 
against the Sherman Law, which is the subject of a crime 
and of an offense laid in an existing indictment, does not 
confer on the witness a privilege to refuse to testify, as an 
answer w’ben given is a complete bar to the pending prose- 
cution, or any further prosecution for the offense, if it be 
pertinent to the subject matter, in re Kittle , 180 F., 948. 

3—805 

24. Self-Incriminating Testimony — Privilege of Witness. — The con- 

stitutional privilege of a witness against incrimination can 
not be claimed, if all prosecution is barred from the date 
of the testimony, regardless of whether he has been indicted 
or not. 76. 3 — 805 

25. Witnesses — Persons Not Parties Kay Be Compelled to Produce 

Books and Papers.— A court of equity has power to compel 
the production of books and papers by virtue of its inherent 
and general jurisdiction, and this power is not confined to 
the parties to the suit, but extends to third persons. U . 8. 
v. Terminal Ry. Assn. f etc., 148 F. f 488. 3 — 38 

26. Same — Subpoena Duces Tecum — Refusal to Obey. — A witness can 

not excuse his failure to produce books and papers in obedi- 
ence to a subpoena duces tecum on the ground that the evi- 
dence called for is immaterial, Irrelevant, or incompetent 
under the issues in the case, that question being one for the 
court to determine when the evidence is offered. 76. 3 — 38 

27. Non-Resident Pound in District Hay Be Compelled to Appear 

Before Master and Testify. — Where a master is appointed to 
take testimony in the district in which a suit is pending and 
proceeds to take testimony In another district, persons llvfng 
in the latter district whose legal domicile is elsewhere may 
be compelled to appear, and any person found In such district 
who answers a subpoena and appears before the examiner 
may be lawfully examined. U. 8. v. Standard Sanitary 
Mfy. Co., 187 F., 234 . 4—259 
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8 $. Same — Court May Compel Witness to Testify Before Master, 
Although Evidence May Be Incompetent — Where witnesses 
appear before a master taking testimony in a district other 
than that in which he was appointed, and on his refusing 
to answer questions, an application is made to the court of 
such district to coerce the witness, it is the duty of such 
judge to compel the production of the evidence, although 
the judge deems it Incompetent, irrelevant, or immaterial, 
unless the witness or the evidence is privileged, or it clearly 
and affirmatively appears that it can not be competent, ma- 
terial, or relevant, «and that it would be an abuse of process 
to compel its production, lb. 4 — 259 

29 . Refusal to Answer or Produce Books— Order of Circuit Court to 

Answer or Be Held in Contempt Not Reviewable by Supreme 
Court. — In a suit in a circuit court of the United States 
brought by the United States against corporations for vio- 
lations of the Sherman Law, a witness refused to answer 
questions or produce books before the examiner on the 
ground of Immateriality, also pleading the privileges of the 
Fifth Amendment; the court overruled the objections and 
ordered the witness to answer the questions and produce the 
books ; an appeal was taken to this court. Held , that, while 
such an order might leave the witness no alternative except 
to obey or be punished for contempt, it is Interlocutory in 
the principal suit and not a final order, nor does it consti- 
tute a practically independent proceeding amounting to a 
final judgment, and an appeal will not lie therefrom to this 
court. Alexander v. United States , 201 U. S., 117. 2—945 

30. Same — But an Appeal from a Judgment of Contempt is Review- 

able.— If the witness refuses to obey and the court goes 
further and punishes him for contempt there is a right of 
review, and this is adequate for his protection without un- 
duly impeding the process of the case. [See also Nelson v. 
United States , 201 U. S., 121 (2—920).] Ib. 2—950 

31. Can Not Be Given Immunity, in Private Suit, So As to Bind De- 

partment of Justice. — A witness, in a suit between private 
parties can not be given immunity under the Federal statutes 
so as to bind the Department of Justice. Great Eastern Clay 
Products Co. (Not reported.) 6 — 1039 

Credibility. See Jury, 2. 

Immunity. See Immunity. 

WOODEN-WARE. See Combinations, etc., 96, 285. 

WORDS AND PHRASES. 

1. The term “alternative,” as used in Equity Rule 25, allowing 
relief to be stated and sought in alternative forms, means 
mutually exclusive. Boyd v. N. 7, d H. R, R, Co. t 220 F., 
179. 5—518 
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ft. An "attempt to monopolize” is an attempt to obtain control of 
an industry by means which prevent others from engaging in 
fair competition. U. S. v. Whiting , 212 S., 478. 5 — 464 

3. "Boycott.” — A combination by employees of railway companies 

to injure in his business the owner of cars operated by the 
companies, by compelling them to cease using his cars by 
threats of quitting and by actually quitting their service, 
thereby inflicting on them great injury, where the relation 
between him and the companies is mutually profitable, and 
has no effect whatever on the character or reward of the 
services of the employees so combining, is a boycott, and an 
unlawful conspiracy at common law. Thomas v. Cin., N. O. 
& T. P. Ry . Co., 62 F., 803. 1—267 

See also Secondary Boycott. 

4. "Cause of action” may be defined as being composed of the 

right of the complainant, and the obligation, duty, or wrong 
of the defendant, combined. Boyd v. N. Y. <€ //. R. R. Co., 
220 F., 179. 5- 518 

5. "Civil Contempt.” — A proceeding, instituted by an aggrieved 

party to punish the other party for contempt for affirmatively 
violating an injunction in the same action in which the in- 
junction order was Issued, and praying for damages and 
costs, is a civil proceeding in contempt, and is part of the 
main action. dampers v. Bucks Sto w & Range Co., 221 U. S., 
444. 4 — 785 

6. A "closed shop” is one that employs union labor only. Irving 

v. Joint Council of Carpenters , etc., 180 F., 896. 5 — 378 

7. "Combination” or “Conspiracy.” — The Sherman Law declares 

that every contract, combination in the form of trust or 
otherwise, and conspiracy in restraint of trade or commerce 
in any Territory of the United States, or in restraint of trade 
or commerce between any such Territory and another, etc., 
are declared illegal, and that every person who shall niuke 
any such contract or engage in any such “combination or 
conspiracy ” shall be deemed guilty of a misdemeanor. Held, 
that the words “combination or conspiracy ” as so used were 
synonymous, and hence an Indictment alleging that defend- 
ants entered into a “ combination or conspiracy ” In restraint 
of trade was not duplicitous as alleging two distinct offenses. 
Tribolet v. V. 8., 95 Pac. ltep., 87. 3—320 

8. "Combination” and “Monopoly.” — Where defendants were In- 

dicted in separate counts, one for combination and the other 
for monopoly, in violation of the Sherman Law, such offenses 
were not identical, but were legally distinct and justified 
separate punishment on conviction. U. S. v. MacAndrews 
d Forbes Co., 149 F., 838. 3—102 

8 . Commerce. — The word “ commerce ” in the statute is not synony- 
mous with " trade,” as used in the common-law phrase 
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M restraint of trade” but has the meaning of the word In 
that clause of the Constitution which grants to Congress 
power to regulate interstate and foreign commerce. U. 8 . 
v. Debs, 64 F., 724. 1—822 

10. Same. — The word “ commerce,” as used in the Sherman Law 

and in the Constitution of the United States, has a broader 
meaning than the word “trade.” Commerce among the 
States consists of intercourse and traffic between their citi- 
zens, and includes the transportation of persons and property, 
as well as the purchase, sale, and exchange of commodities. 
U. S . v. Cassidy , ($7 F., 698. 1 — 452 

11. Same.— Commerce is the sale or exchange of commodities, but 

that which the law looks upon as the body of commerce is 
not restricted to specific acts of sale or exchange. It in- 
cludes the Intercourse — all the Initiatory and intervening 
acts, instrumentalities, and dealings — that directly bring 
about the sale or exchange. U. S. v. Swift & Co ., 122 F., 529. 

2—237 

12. “Commerce.” — The commerce referred to by the words “any 

part ” in section 2 of the Sherman Law, as construed in the 
light of the manifest purpose of that act, Includes geograph- 
ically any part of the United States and also any of the 
classes of things forming a part of interstate or foreign 
commerce. Standard Oil Co. v. U. S., 221 U. S., 61. 4—130 

IS. “Competition” Is the striving for something which another is 
actively seeking and wishes to gain. U. 8. v. Union Pacific 
R. R. Co., 226 U. S., 87. 4—676 

14. “ Conspiracy.”— The term “ conspiracy ” in section 1 of the Sher- 

man Law, is used in its well-settled legal meaning, and any 
restraint of interstate trade or commerce, if accomplished 
by conspiracy, is unlawful. U . 8. v. Debs, 64 F., 724. 1 — 322 

15. Same. — A conspiracy consists in an agreement to do something; 

but in the sense of the law, and therefore in the sense of 
this statute, it must be an agreement between two or more 
to do, by concerted action, something criminal or unlawful, 
or, it may be, to do something lawful by criminal or unlaw- 
ful means. A conspiracy, therefore, is in itself unlawful, 
and, in so far as this statute is directed against conspiracies 
In restraint of trade among the several States it is not neces- 
sary to look for the Illegality of the offense in the kind of 
restraint proposed. Any proposed restraint of trade, though 
it be in itself innocent, if it is to be accomplished by con- 
spiracy, is unlawful. Ib . 1—352 

16. Same. — A conspiracy is a combination of two or more persons by 

concerted action to accomplish a criminal or unlawful pur- 
pose, or some purpose not in Itself criminal, by criminal or 
unlawful means. Pettibone v. V. 8 ., 13 Sup. Ct, 542; 148 
U. S„ 203, cited. U. 8 . v. Cassidy, 67 F., 698. 1-449 
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17. Same. — Unlike “ combination,' ” “ conspiracy ” Is a term of art. 

In the Sherman Law it is to be interpreted independently 
of the preceding .words, and an indictment thereunder should 
therefore describe something that amounts to a conspiracy 
under the act conformably to the rules of pleading at com- 
mon law, as perhaps modified by general federal statutes. 
U. 8. v. MacAndrews d Forbes Co., 149 F., 831. 3 — 89 

18. “ Conspiracy.” — The word “ conspiracy,” as used in the Sherman 

Law, has substantially the same meaning as the word “con- 
tract.” U. S. v. Kissel, 173 F., 827. 3—749 

19. A “Conspiracy” is a combination of two or more persons, by 

concerted action, to accomplish a criminal or unlawful pur- 
pose or some purpose not in itself criminal or unlawful, by 
criminal or unlawful means. Mitchell v. Jlitchman Coal d 
Coke Co ., 214 F., 708. 5—623 

19a. A “ Conspiracy ” is a partnership in criminal purposes brought 
about by an agreement, and so long as the partnership con- 
tinues the conspiracy continues, whether anything is done in 
furtherance of it or not. Patterson v. U. S„ 222 F., 631. 

5— 108 

20. “Control,” as used in the declaration in this case, is the sub- 

stantial equivalent of “ monopolize,” as used in the Sherman 
Law. Hood Rubber Co. v. U. 8. Rubber Co., 229 F., 587. 

6— 429 

20a. “Contributory infringement” consists in the intentional aid- 
ing of one person by another in the unlawful making or sell- 
ing or using of a patented invention. Henry v. A. B. Dick 
Co., 223 U. S., 33. 6—761 

21. “Corner.” — A “corner” is the securing of such control of the 

immediate supply of any product as to enable those operat- 
ing the corner to arbitrarily advance the price of the prod- 
uct. It is ordinarily created by operations on boards of 
trade or stock exchanges, and by dealings in options and 
futures. U. 8. v. Patten , 187 F., 668. 4—280 

22. Corner Not a Combination in Restraint of Competition. — While 

a corner is illegal because it is a combination which arbi- 
trarily controls the prices of a commodity, it can not be 
called a combination in restraint of competition since the 
going up of the price incident to the creation of a corner 
necessarily increases competition. Ib. 4 — 281 

22a. “ Running a corner ” consists in acquiring control of all or the 
dominant portion of a commodity with the purpose of arti- 
ficially enhancing the price. U . 8. v. Patten , 226 U. S M 
549 . 4-756 

28. “Rue Process of law.”— The expressions “due process of law” 
and “ the law of the land ” are synonymous. U. 8. v. N. Y. t 
N. H. d H. R. Co ., 165 F., 746. 8—630 
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24. Same. — “ Due process of law” does not prohibit the establish- 

ment of special commissions or the assignment of special 
judges for the trial of a specific offender, so long as there Is 
a compliance otherwise with the rules of the common law. 
Ib. 3—529 

25. The phrase “ Engage in such combination or conspiracy,” as 

used in section 1 of the Sherman Law, means to embark in, 
take part in, or enlist in. V. S. v. New Departure Mfg. Co ., 
204 F., 111. 5—152 

26. 44 Hearing.”— The word “hearing,” as used in the Expediting 

Act of February 11, 1003 (32 Stat., 823), means a trial re- 
quiring judicial determination. U . S. v. Terminal R. R. 
Ass'n, 197 F., 448. 4r-503 

27. “ Immunity.” — “ Immunity ” docs not mean that no acts in fact 

were ever done, but that there may be no prosecution in re- 
spect thereto. Immunity does not wipe out the history of 
events. U. S. v. Swift, 1SG F., 1017. 4—75 

28. “Interstate Commerce.” — “Interstate commerce” comprehends 

intercourse for the purposes of trade in any and all of its 
forms, including transportation, purchase, sale, and exchange 
of commodities between the citizens of different States; and 
if any commercial transaction reaches an entirety in two or 
more States, and if the parties dealing with reference to 
that transaction deal from different States, then the whole 
transaction is a part of the interstate commerce of the 
United States, and subject to regulation by Congress under 
the Constitution. In re charge to Grand Jury , 151 F. f 838. 

3 — 162 

29. 44 Mail Trains.” — A mail train is a train as usually and regularly 

made up, including not merely a mail car, but such other cars 
as are usually drawn in the train. If the train usually car- 
ries a Pullman car, then such train, as a mail train, would 
include the Pullman car as a part of its regular make-up. 
Therefore, if such a train is obstructed or retarded because 
it draws a Pullman car, it is no defense that the parties so 
delaying it were willing that the mall should proceed if the 
Pullman car were left behind. U. S. v. Clark , Fed. Cas. No. 
14805, 23 Int. Rev. Rec., 306, followed. U. S. v. Cassidy , 67 
F., 762. 1—586 

80- Same.— Any train which is carrying mail under the sanction 
of the postal authorities is a mail train in the eye of the 
law. Ib. 1—561 

31. “ Manufacturing ” is a word of such wide and loose meaning as 

to Include the preparation by art of any finished product 
from raw material. Great Atl. & Poe. Tea Co. v. Cream of 
Wheat Co ., 224 F., 568. 5-S62 

32. A “wholesaler” is one who buys in comparatively large quan- 

tities, and who sells, usually in smaller quantities, but never 
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to the ultimate consumer of an individual unit. He sells 
either to a “ jobber/* a sort of middleman, or to a 44 retailer/* 
who sells to the consumer. The quantities bought by the 
wholesaler may vary from a fraction of a carload to many 
carloads; It being the character, not of his buying, but of 
his selling, that marks him as a wholesaler. Great Atl. & 
Pac. Tea Co. v. Cream of Wheat Co„ 227 F., 47. 5 — 876 

83. 44 Middlings ” are the coarse flour and fine bran, separated by 
bolting, from fine flour and coarse bran. Great Atl. & Pac. 
Tea Co. v. Cream of Wheat Co., 224 F., 508. 5—862 

34. 44 Monopolize.” — The word 44 monopolize ** can not be intended to 

be used with reference to the acquisition of exclusive rights 
under Government concession, but that the lawmaker has 
used the word to mean 44 to aggregate ” or 44 concentrate ** in 
the hands of few, practically, and, as a matter of fact, and 
according to the known results of human action, to the ex- 
clusion of others ; to accomplish this end by what, in popular 
language, is expressed in the word 44 pooling/* which may be 
defined to be an aggregation of property or capital belonging 
to different persons, with a view to common liabilities and 
profits. Amer. Biscuit & Mfg. Co. v. Klotz , 44 F., 724. 1 — 7 

35. To 44 monopolize/’ in a legal and accurate sense, is to exclude 

other persons, though not necessarily all persons; and there 
can be no monopolizing in making a single interstate sale, 
or a great number of such sales, even though wrongful means 
are used in making them, and a wrong of some other nature 
is done competitors. Patterson v. U. S., 222 F., 619. 5 — 91 

36. Monopolize. — The words 44 to monopolize” and ‘‘monopolize’* as 

used in section 2 of the Sherman Law, reach every act 
bringing about the prohibited result. Standard Oil Co. v. 
V. 8 ., 221 U. S., 61. 4—130 

87. 44 Monopolized.** — Trade and commerce are monopolized, within 

the meaning of the Sherman Law, prohibiting the same, 
when, as a result of efforts to that end, a few persons acting 
together obtain power to control the price of a commodity 
moving in Interstate commerce, though such power is not 
exercised, its existence being sufficient. U. 8. v. Patten , 187 
F., 672. 4—286 

88. “Monopolizing, or Attempting to Monopolize.” — To constitute the 

offense of 44 monopolizing, or attempting to monopolize/* trade 
or commerce among the States, within the meaning of section 
2 of the Sherman Law, it is necessary to acquire, or attempt 
to acquire, an exclusive right in such commerce by means 
which will prevent others from engaging therein. In re 
Green , 52 F., 104. 1—65 

39. Monopoly of trade embraces two essential elements: (1) The 
acquisition of an exclusive right to, or the exclusive control 
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of, that trade; and (2) the exclusion of all others from that 
right and control. U. S . v. Trans-Mo . Ft. Assn ., 58 F. f 58, 84. 

1—218 

40. A " monopoly/* at common law, and under the Sherman Law, 

implies a control of goods or service which the public desires. 
U. S. y. Whiting , 212 F., 478. 5-464 

41. The usual meaning of “ monopoly ” is the acquisition of some- 

thing for one’s self, and while the word is used most appro- 
priately when the whole of a given trade is acquired, the 
terms of section 2 of the Sherman Law make it applicable 
to monopolization of a part of trade. U. 8. v. Keystone 
Watch Case Co., 218 F., 516. 5—500 

42. "Municipal Corporation.”— A municipal corporation engaged in 

operating water, lighting, or similar plants, from which a 
revenue is derived, is, in relation to such matters, a business 
corporation, and may maintain an action under section 7 of 
the Sherman Law, for injury to its " business ” by reason of 
a combination or conspiracy In restraint of Interstate trade 
or commerce made unlawful by such act. City of Atlanta 
v. Chattanooga Foundry & Pipe Works , 127 F., 23. 2 — 299 

43. "More or Less.” — Where, in a contract for the manufacture and 

delivery of goods, the statement of quantity is qualified by 
the words "more or less,” these, unless supplemented by 
language giving them a broader scope, apply only to such 
accidental or Immaterial variations in quantity as would 
naturally occur in connection with such a transaction. Had- 
ley Dean Plate Glass Co. v. Highland Glass Co., 143 F. f 242. 

" 2—994 

44. " Pardon "—Nature of " Pardon ” — "Amnesty.” — A " pardon ” or 

"amnesty” secures against the consequences of one’s acts, 
and not against the acts of themselves. It involves forgive- 
ness ; not forgetfulness. U. 8. v. Sioift, 186 F., 1017. 4—75 

45. "Patent.”— A patent Is a grant of a right to exclude all others 

from making, using, or selling the invention covered by it. 

U. 8. v. Standard Sanitary Mfg. Co., 191 F., 190. 4 — 421 

44. "Person.”— The word "person” in section 2 of the Sherman 

Law, as construed by reference to section 8 thereof, implies 
a corporation as well as an Individual. Standard Oil Co. v. 

V. 8., 221 U. S., 61. 4—130 

47. "Restraint of Trade.”— The words "in restraint of trade,” in 

section 1 of the Sherman Law, have, in connection with the 
words "contract,” and "combination,” their common-law 
significance, but the term " conspiracy ” is used In its well- 
settled legal meaning, so that any restraint of trade or com- 
merce, if to be accomplished by conspiracy, is unlawful. 
U. 8. v. Debs, 64 F„ 748. 1—352 
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48. Same. — The construction of the statute is not affected by the 

use of the phrase “ in restraint of trade,” rather than one of 
the phrase “ to injure trade ” or “ to restrain trade.” 76. 

1—352 

49. “ Restraint of Trade.” — The terms “ restraint of trade,” and 

“attempts to monopolize,” as used in the Sherman Law, 
took their origin in the common law and were familiar in 
the law of this country prior to and at the time of the 
adoption of the act, and their meaning should be sought from 
the conceptions of both English and American law prior to 
the passage of the act Standard Oil Co. v. U. S., 221 U. S., 

50. 4—121 

50. Restraint of Trade. — The words “restraint of trade” at com- 

mon law, and in the law of this country at the time of the 
adoption of the Sherman Law, embraced only acts, contracts, 
agreements, or combinations which operated to the prejudice 
of the public interests by unduly restricting competition or 
by unduly obstructing due course of trade, and Congress 
intended that those words as used in that act should have a 
like significance ; and the ruling in Standard Oil Co. v. United 
States to this effect is re-expressed and reaffirmed. TJ. S. v. 
American Tobacco Co., 221 U. S., 179. 4 — 233 

51. “ Restraint of Trade ” — “ Restraint of Competition.” — The pro- 

visions of the Sherman Law, making unlawful any combi- 
nation “ in restraint of trade or commerce among the several 
States” or to monopolize any part of such trade or com- 
merce, do not make every combination in restraint of com- 
petition in interstate trade unlawful, but there may be a re- 
straint of competition that does not amount to a restraint 
of trade within the meaning of the act. On the other hand, 
a combination can not escape the condemnation of the act 
merely because of the form it assumes, and a single corpora- 
tion, if it arbitrarily uses its power to force weaker com- 
petitors out of business, or to coerce them into a sale to or 
union with such corporation, puts a restraint on interstate 
commerce, and monopolizes or attempts to monopolize a part 
of such commerce, in a sense that violates the act. U. S. v. 
du Pont , etc,, Co., 188 F., 151. 4—374 

52. “Restraint of trade,” as used in the Sherman Law, includes 

“restraint of competition.” U. S k v. Eastern States Retail 
hum. Deal. Ass’n, 201 F., 584. 4—801 

53. Trade may be “ restrained,” within the meaning of the Sherman 

Law, by being hindered, obstructed, or destroyed. U. S t v. 
Keystone Watch Case Co. t 218 F., 515. 5 — 500 

54. “Secondary Boycott.”— The coercion or attempted coercion of 

the customers of a person who is being boycotted, to refrain 
• 95825°— 18 31 
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from dealing with him, by threats that, unless they do, they 
themselves will be boycotted, if carried into effect, constitutes 
a* secondary boycott Qompers v. Bucks Stove d Range Co., 
221 U. S., 437. 4—778 

55. Same. — The circulation by an association among its members of 
a black-list against certain persons, and also among persons 
not members thereof, and the notifying of non-members that 
they must refrain from doing business with the persons 
black-listed, or they, too, would be black-listed, such action, 
if carried into effect against non-members, would constitute a 
secondary boycott and would be illegal. U. S. v. King , 229 
F., 279. 6-420 

See also Boycott. 

16. Strike. — A strike is merely an agreement by all the members of 
a union not to do business with an employer, in order to ob- 
tain shorter hours, higher wages, or some other legitimate 
end. U. S. v. King , 229 F., 279. 6-419 

67. Trade is the making and enforcing of contracts. (Per Sanborn, 
0. J., dissenting.) U. S . v. International Harvester Co ., 214 
F., 897, 1005. 5—664 

58. Trade. — The word “trade” means the buying as well as the 

selling of property. (Per Wooley, G. J.), U. S. v. U. S. Steel 
Corporation , 223 F., 177. 6—180 

59. M Trade” necessarily involves both buying and selling, and a 

complete domination of either, is a domination of trade. 
Hood Rubber Co. v. V. S. Rubber Co., 229 F., 583, 588. 6 — 429 

60 . The words “ trade ” and “ commerce,” as used in the Sherman 

and the Clayton Laws, do not apply to the business of fire 
Insurance in the District of Columbia. Loum v. Underwrit- 
ers ' Ass'n, D. C. (Not reported.) 6 — 1048 

61. " Trust.”— What is commonly termed a 41 trust ” is a species of 

combination organized by individuals or corporations for 
the purpose of monopolizing the manufacture of or traffic in 
various articles and commodities, which were well known 
and fully understood when the Sherman Law was approved. 
U. S. v. Northern Securities Co., 120 F., 721, 724. 2—220 

62 . The words 44 vend” and “vending,” as used in section 4952, 

Revised Statutes, in regard to the copyright protection ac- 
corded authors and as used in section 4884, Revised Statutes, 
in regard to the protection accorded inventors for their pat- 
ented articles, ar£ substantially the same, and the protection 
Intended to be secured to authors and inventors is substan- 
tially identical. Bauer d Cie v. O'Donnell, 229 U. S., 13. 
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1. Of Certiorari May Be Granted by Supreme Court to Review Pro- 
ceedings in Contempt. — While the Supreme Court can not i$- 
view by appeal or writ of error a judgment of the Court of 
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Appeals of the District of Columbia punishing for contempt* 
It may grant a writ of certiorari to review the same. Qom- 
pera v. U. S. t 283 U. S., 600. 4—705 

9. Of Error, Issued by Supreme Court, When Should Go to Cirouit 
Court of Appeals. — For review in the Supreme Court of a 
final judgment of the circuit court of appeals directing that 
an action be dismissed, the writ of error should go to that 
court; and its efficacy is not impaired by the circumstances 
that, before the allowance of the writ by that court, the trial 
court, obeying the mandate, has entered judgment of dis- 
missal and has adjourned for the term before any application 
has been made to recall its action. Thomsen v. Cayser , 243 
U. S., 82. 6—724 

8. Of Prohibition, Proper Remedy to Prevent District Judge from 
Entering, Without Authority, Decree. — The district judge 
having refused to organize a court under the Expedition 
Act to determine the form of decree to be entered under the 
mandate of the Supreme Court, the latter court will issue 
its writ of prohibition directed to the district judge against 
entering a decree. Ex parte U. S. t Petitioner, 226 U. S., 425. 

. 4—511 




APPENDIX. 

THE FEDERAL ANTI-TRUST LAWS. 

I. 

THE SHERMAN ANTI-TRUST LAW. 

[Act of July 2, 1890 ; 20 Stat., 209.] 

AN ACT To protect trade and commerce against unlawful restraints 
and monopolies. 

Be it enacted by the Senate and House of Representatives 
of the United States of American in Congress assembled , 

Sec. 1. Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or com- 
merce among the several States, or with foreign nations, is 
hereby declared to be illegal. Every person who shall make 
any such contract or engage in any such combination or con- 
spiracy, shall be deemed guilty of a misdemeanor,. and, on 
conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the 
court. 

Sec. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person 
or persons, to monopolize any part of the trade or commerce 
among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce 
in any Territory of the United States or of the District of 
Columbia, or in restraint of trade or commerce between any 
such Territory and another, or between any such Territory 
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or Territories and any State or States or the District of 
Columbia, or with foreign nations, or between the District 
of Columbia and any State or States or foreign nations, is 
hereby declared illegal. Every person who shall make any 
such contract or engage in any such combination or con- 
spiracy, shall be deemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the 
court 

Sec. 4. The several circuit courts of the United States are 
hereby invested with jurisdiction to prevent and restrain 
violations of this act; and it shall be the duty of the several 
district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such 
violations. Such proceedings may bo by way of petition set- 
ting forth the case and praying that such violation shall be 
enjoined or otherwise prohibited. When the parties com- 
plained of shall have been duly notified of such petition the 
court shall proceed, as soon as may be, to the hearing and 
determination of the case; and pending such petition and 
before final decree, the court may at any time make such tem- 
porary restraining order or prohibition as shall be deemed 
just in the premises. 

Sec. 5. Whenever it shall appear to the court before which 
any proceeding under section four of this act may be pend- 
ing, that the ends of justice require that other parties should 
be brought before the court, the court may cause them to be 
summoned, whether they reside in the district in which the 
court is held or not; and subpoenas to that end may be served 
in any district by the marshal thereof. 

Sec. 6. Any property owned under any contract or by any 
combination, or pursuant to any conspiracy (and being the 
subject thereof) mentioned in section one of this act, and 
being in the course of transportation from one State to 
another, or to a foreign country, shall be forfeited to the 
United States, and may be seized and condemned by like 
proceedings as those provided by law for the forfeiture, 
seizure, and condemnation of property imported into the 
United States contrary to law. 



THE WILSON ANTI-TRUST LAW. 


487 


Sec. 7. Any person who shall be injured in his business or 
property by any other person or corporation by reason of 
anything forbidden or declared to be unlawful by this act, 
may sue therefor in any circuit court of the United States in 
the district in which the defendant resides or is found, with- 
out respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the costs of 
suit, including a reasonable attorney’s fee. 

Sec. 8. That the word “ person,” or “ persons,” wherever 
used in this act shall be deemed to include corporations and 
associations existing under or authorized by the laws of 
either the United States, the laws of any of the Territories, 
the laws of any State, or the laws of any foreign country. 


II. 


THE ANTI-TRUST PROVISIONS OF WILSON TARIFF ACT OF 
AUGUST 27, 1894, AS AMENDED BY THE ACT OF FEBRU- 
ARY 12, 1913. ' 

[28 Stat., 570; 37 Stat, 607.] 

Sec. 73. That every combination, conspiracy, trust, agree- 
ment, or contract is hereby declared to be contrary to public 
policy, illegal and void when the same is made by or between 
two or more persons or corporations cither of whom, as agent 
or principal, is engaged in importing any article from any 
foreign country into the United States, and when such com- 
bination, conspiracy, trust, agreement, or contract is intended 
to operate in restraint of lawful trade, or free competition 
in lawful trade or commerce, or to increase the market price 
in any part of the United States of any article o‘r articles 
imported or intended to be imported into the United States, 
or of any manufacture into which such imported article 
enters or is intended to enter. Every person who is or shall 
hereafter be engaged in the importation of goods or any 
commodity from any foreign country in violation of this 
.section of this act, or who shall combine or conspire with 
another to violate the same, is guilty of a misdemeanor, and 
on conviction thereof in any court of the United States such 
person shall be fined in a sum not less than one hundred 
dollars and not exceeding five thousand dollars, and shall 



488 


THE WILSON ANTI-TRUST LAW. 


be further punished by imprisonment, in the discretion of 
the court, for a term not less than three months nor exceeding 
twelve months. 

Sec. 74. That the several circuits courts of the United 
States are hereby invested with jurisdiction to prevent and 
restrain violations of section seventy-three of this act; and 
it shall be the duty of the several district attorneys of the 
United States, in their respective districts, under the direc- 
tion of the Attorney General, to institute proceedings in 
equity to prevent and restrain such violations. Such pro- 
ceedings may be by way of petitions setting forth the case 
and praying that such violations shall be enjoined or other- 
wise prohibited. When the parties complained of shall have 
been duly notified of such petition the court shall proceed, as 
soon as may be, to the hearing and determination of the case; 
and pending such petition and before final decree, the court 
may at any time make such temporary restraining order or 
prohibition as shall be deemed ju6t in the premises. 

Sec. 75. That whenever it shall appear to the court before 
which any proceeding under the seventy-fourth section of 
this act may be pending, that the ends of justice require that 
other parties should be brought before the court, the court 
may cause them to be summoned, whether they reside in the 
district in which the court is held or not; and subpoenas to 
that.cnd may be served in any district by the marshal thereof. 

Sec. 76. That any property owned under any contract or 
by any combination, or pursuant to any conspiracy, and 
being the subject thereof, mentioned in section seventy- 
three of this act, imported into and being within the United 
States or being in the course of transportation from one 
State to another, or to or from a Territory or the District 
of Columbia, shall be forfeited to the United States, and 
may be seized and condemned by like proceedings as those 
provided by law for the forfeiture, seizure, and condemna- 
tion of property imported into the United States contrary to 
law. 

Sec. 77. That any person who shall be injured in his busi- 
ness or property by any other person or corporation by rea- 
son of anything forbidded or declared to be unlawful by this 
act may sue therefor in any circuit court of the United 
.States in the district in which the defendant resides or is 
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found, without respect to the amount in controversy, and 
shall recover threefold the damages by him sustained, and 
the cost of suit, including a reasonable attorney’s fee. 


in. 


THE CLAYTON ANTI-TRUST LAW. 

[Act of October 15. ’1914 ; 38 Stat. 730.] 

AN ACT To supplement existing laws against unlawful restraints and 
monopolies, and for other purposes. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
“ Anti-trust laws,” as used herein, includes the Act entitled 
“An Act to protect trade and commerce against unlawful 
restraints and monopolies,” approved July second, eighteen 
hundred and ninety; sections seventy-three to seventy-seven, 
inclusive, of an Act entitled “ And Act to reduce taxation, to 
provide revenue for the Government, and for other pur- 
poses,” of August twenty-seventh, eighteen hundred and 
ninety-four; an Act entitled “An Act to amend sections 
seventy-three and seventy-six of the Act of August twenty- 
seventh, eighteen hundred and ninety- four, entitled ‘ An Act 
to reduce taxation, to provide revenue for the Government, 
and for other purposes,”’ approved February twelfth, nine- 
teen hundred and thirteen; and also this Act. 

“Commerce,” as used herein, means trade or commerce 
among the several States and with foreign nations, or be- 
tween the District of Columbia or any Territory of the 
United States and any State, Territory, or foreign nation, or 
between any insular possessions or other places under the 
jurisdiction of the United States, or between any such pos- 
session or place and any State or Territory of the United 
States or the District of Columbia or any foreign nation, or 
within the District of Columbia or any Territory or any in- 
sular possession or other place under the jurisdiction of the 
United States : Provided , That nothing in this Act contained 
shall apply to the Philippine Islands. 
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The word “ person” or “persons” wherever used in this 
Act shall be deemed to include corporations and associations 
existing under or authorized by the laws of either the United 
States, the laws of any of the Territories, the laws of any 
State, or the laws of any foreign country. 

Sec. 2. That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, either directly 
or indirectly to discriminate in price between different pur- 
chasers of commodities, which commodities are sold for use, 
consumption, or resale within the United States or any Ter- 
ritory thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the United 
States, where the effect of such discrimination may be to 
substantially lessen competition or tend to create a monopoly 
in any line of commerce : Provided , That nothing herein con- 
tained shall prevent discrimination in price between pur- 
chasers of commodities on account of differences in the grade, 
quality, or quantity of the commodity sold, or that makes 
only due allowance for difference in the cost of selling or 
transportation, or discrimination in price in the same or 
different communities made in good faith to meet competi- 
tion : And provided further , That nothing herein contained 
shall prevent persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their own customers 
in bona fide transactions and not in restraint of trade. 

Sec. 3. That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, to lease or 
make a sale or contract for sale of goods, wares, merchan- 
dise, machinery, supplies or other commodities, whether pat- 
ented or unpatented, for use, consumption or resale within 
the United States or any Territory thereof or the District 
of Columbia or any insular possession or other place under 
the Jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on 
the condition, agreement or understanding that the lessee 
or purchaser thereof shall not use or deal in the goods, wares, 
merchandise, machinery, supplies or other commodities of a 
competitor or competitors of the lessor or seller, where the 
effect of such lease, sale, or contract for sale or such condi- 
tion, agreement or understanding may be to substantially 
lessen competition or tend to create a monopoly in any line 
of commerce. 
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Sec. 4. That any person who shall be injured in his busi- 
ness or property by reason of anything forbidden in the 
anti-trust laws may sue therefor in any district court of the 
United States in the district in which the defendant resides 
or is found or has an agent, without respect to the amount 
in controversy, and shall recover threefold the damages by 
him sustained, and the cost of suit, including a reasonable 
attorney’s fee. 

Sec. 5. That a final judgment or decree hereafter ren- 
dered in any criminal prosecution or in any suit or pro- 
ceeding in equity brought by or on behalf of the United 
States under the anti-trust laws to the effect that a defendant 
has violated said laws shall be prima facie evidence against 
such defendant in any suit or proceeding brought by any 
other party against such defendant under said laws as to all 
matters respecting which said judgment or decree would be 
an estoppel as between the parties thereto: Provided , This 
section shall not apply to consent judgments or decrees 
entered before any testimony has been taken: Provided 
further , This section shall not apply to consent judgments 
or decrees rendered in criminal proceedings or suits in 
equity, now pending, in which the taking of testimony has 
been commenced but has not been concluded, provided such 
judgments or decrees are rendered before any further testi- 
mony is taken. 

Whenever any suit or proceeding in equity or criminal 
prosecution is instituted by the United States to prevent, 
restrain or punish violations of any of the anti-trust laws, 
the running of the statute of limitations in respect of each 
and every private right of action arising under said laws 
and based in whole or in part on any matter complained of 
in said suit or proceeding shall be suspended during the 
pendency thereof. 

Sec. 6 . That the labor of a human being is not a com- 
modity or article of commerce: Nothing contained in the 
Anti-trust laws shall be construed to forbid the existence and 
operation of labor, agricultural, or horticultural organiza- 
tions, instituted for the purposes of mutual help, and not 
having capital stock or conducted for profit, or to forbid 
or restrain individual members of such organizations from 
lawfully carrying out the legitimate objects thereof; nor 
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shall such organizations, or the members thereof, be held or 
construed to be illegal combinations or conspiracies in 
restraint of trade, under the Anti-trust laws. 

Sec. 7. That no corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any part of the 
stock or other share capital of another corporation engaged 
also in commerce, where the effect of such acquisition may 
be to substantially lessen competition between the corpora- 
tion whose stock is 60 acquired and the corporation making 
the acquisition, or to restrain such commerce in any section 
or community, or tend to create a monopoly of any line of 
commerce. 

No corporation shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital of two 
or more corporations engaged in commerce where the effect 
of such acquisition, or the use of such stock by the voting 
or granting of proxies or otherwise, may be to substantially 
lessen competition between such corporations, or any of 
them, whose stock or other share capital is so acquired, or to 
restrain such commerce in any section or community, or tend 
to create a monopoly of any line of commerce. 

This section shall not apply to corporations purchasing 
such stock solely for. investment and not using the same by 
voting or otherwise to bring about, or in attempting to bring 
about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation en- 
gaged in commerce from causing the formation of subsidiary 
corporations for the actual carrying on of their immediate 
lawful business, or the natural and legitimate branches or 
extensions thereof, or from owning and holding all or a part 
of the stock of such subsidiary corporations, when the effect 
of such formation is not to substantially lessen competition. 

Nor shall anything herein contained be construed to pro- 
hibit any common carrier subject to the laws to regulate 
commerce from aiding in the construction of branches or 
short lines so located as to become feeders to the main lint* 
of the company sc aiding in such construction or from ac- 
quiring or owning all or any part of the stock of such branch 
lines, nor to prevent any such common carrier from acquir- 
ing and owning all or any part of the stock of a branch or 
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short line constructed by an independent company where 
there is no substantial competition between the company 
owning the branch line so constructed and the company 
owning the main line acquiring the property or an interest 
therein, nor to prevent such common carrier from extending 
any of its lines through the medium of the acquisition of 
stock or otherwise of any other such common carrier where 
there is no substantial competition between the company ex- 
tending its lines and the company whose stock, property, or 
an interest therein is so acquired. 

Nothing contained in this section shall be held to affect or 
impair ajiy right heretofore legally acquired : Provided , That 
nothing in this section shall be held or construed to authorize 
or make lawful anything heretofore prohibited or made 
illegal by the Anti-trust laws; nor to exempt any person from 
the penal provisions thereof or the civil remedies therein 
provided. 

Sec. 8. That from and after two years from the date of 
the approval of this Act no person shall at the same time be 
a director or other officer or employee of more than one bank, 
banking association or trust company, organized or operat- 
ing under the laws of the United States, either of which 
has deposits, capital, surplus, and undivided profits aggre- 
gating more than $5,000,000 ; and no private banker or per- 
son who is a director in any bank or trust company, organ- 
ized and operating under the laws of a State, having de- 
posits, capital, surplus, and undivided profits aggregating 
more than $5,000,000, shall be eligible to be a director in 
any bank or banking association organized or operating 
under the laws of the United States. The eligibilty of a 
director, officer, or employee under the foregoing provisions 
shall be determined by the average amount of deposits, 
capital, surplus, and undivided profits as shown in the official 
statements of such bank, banking association, or trust com- 
pany filed as provided by law during the fiscal year next 
preceding the date set for the annual election of directors, 
and when a director, officer, or employee has been elected 
or selected in accordance with the provisions of this Act 
it shall be lawful for him to continue as such for one year 
thereafter under said election or employment. 
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No bank, banking association or trust company, organized 
or operating under the laws of the United States, in any 
city or incorporated town or village of more than two hun- 
dred thousand inhabitants, as shown by the last preceding 
decennial census of the United States, shall have as a di- 
rector or other officer or employee any private banker or 
any director or other officer or employee of any other bank, 
banking association or trust company located in the same 
place: Provided, That nothing in this section shall apply to 
mutual savings banks not having a capital stock represented 
by shares: Provided further , That a director or other officer 
or employee of such«bank, banking association, or trust com- 
pany may be a director or other officer or employee of not 
more than one other bank or trust company organized under 
the laws of the United States or any State where the entire 
capital stock of one is owned by stockholders in the other: 
Arul provided further , That nothing contained in this sec- 
tion shall forbid a director of class A of a Federal reserve 
bank, as* defined in the Federal Reserve Act, from being an 
officer or director or both an officer and director in one 
member bank. 

That from and after two years from the date of the approval 
of this Act no person at the same time shall be a director in 
any two or more corporations, any one of which has capital, 
surplus, and undivided profits aggregating more than 
$1,000,000 engaged in whole or in part in commerce, other 
than banks, banking associations, trust companies and com- 
mon carriers subject to the Act to regulate commerce,, ap- 
proved February fourth, eighteen hundred and eighty-seven, 
if such corporations are or shall have been theretofore, by 
virtue of their business and location of operation, competi- 
tors, so that the elimination of. competition by agreement 
between them would constitute a violation of any of the 
provisions of any of the anti-trust laws. The eligibility of 
a director under the foregoing provision shall be determined 
by the aggregate amount of the capital, surplus, and undi- 
vided profits, exclusive of dividends declared but not paid 
to stockholders, at the end of the fiscal year of said corpora- 
tion next preceding the election of directors, and when a 
director has been elected in accordance with the provisions 
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of this Act it shall be lawful for him to continue as such 
for one year thereafter. 

When any person elected or chosen as a director or officer 
or selected as an employee of any bank or other corporation 
"subject to the provisions of this Act is eligible at the time of 
his election or selection to act for such bank or other corpora- 
tion in such capacity his eligibility to act in such capacity 
shall not be effected and he shall not become or be deemed 
amenable to any of the provisions hereof by reason of any 
change in the affairs of such bank or other corporation 
from whatsoever cause, whether specifically excepted by any 
of the provisions hereof or not, until the expiration of one 
year from the date of his election or employment. 

Sec. 9. Every president, director, officer or manager of 
any firm, association or corporation engaged in commerce 
as a common carrier, who embezzles, steals, abstracts or 
willfully misapplies, or willfully permits to be misapplied, 
any of the moneys, funds, credits, securities, property or 
assets of such firm, association or corporation, arising or 
accruing from, or used in, such commerce, in whole or in 
part, or willfully or knowingly converts the same to his own 
use or to the use of another, shall be deemed guilty of a 
felony and upon conviction shall be fined not less than $500 
or confined in the penitentiary not less than one year nor 
more than ten years, or both, in the discretion of the court. 

Prosecutions hereunder may be in the district court of the 
United States for the district wherein the offense may have 
been committed. 

That nothing in this section shall be held to take away or 
impair the jurisdiction of the courts of the several States 
under the laws thereof; and a judgment of conviction or 
acquittal on the merits under the laws of any State shall be 
a bar to any prosecution hereunder for the same act or acts. 

Sec. 10. That after two years from the approval of this 
Act no common carrier engaged in commerce shall have any 
dealings in securities, supplies or other articles of commerce, 
or shall make or have any contracts for construction or 
maintenance of any kind, to the amount of more than 
$50,000, in the aggregate, in any one year, with another cor- 
poration, firm, partnership or association when the said com- 
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mon carrier shall have upon its board of directors or as its 
president, manager or as its purchasing or selling officer, or 
agent in the particular transaction, any person who is at 
the same time a director, manager, or purchasing or selling^ 
officer of, or who has any substantial interest in, such other 
corporation, firm, partnership or association, unless and 
except such purchases shall be made from, or such dealings 
shall be with, the bidder whose bid is the most favorable to 
such common carrier, to be ascertained by competitive bid- 
ding under regulations to be prescribed by rule or otherwise 
by the Interstate Commerce Commission. No bid shall be 
received unless the name and address of the bidder or the 
names and addresses of the officers, directors and general 
managers thereof, if the bidder be a corporation, or of the 
members, if it be a partnership or firm, be given with the bid. 

Any person who shall, directly or indirectly, do or attempt 
to do anything to prevent anyone from bidding or shall do 
any act to prevent free and fair competition among the bid- 
ders or those desiring to bid shall be punished as prescribed 
in this section in the case of an officer or director. 

Every such common carrier having any such transactions 
or making any such purchases shall within thirty days after 
making the same file with the Interstate Commerce Commis- 
sion a full and detailed statement of the transaction showing 
the manner of the competitive bidding, who were the bidders, 
and the names and addresses of the directors and officers of 
the corporations and the members of the firm or partnership 
bidding; and whenever the said commission shall, after 
investigation or hearing, have reason to believe that the law 
has been violated in and about the said purchases or transac- 
tions it shall transmit all papers and documents and its own 
views or findings regarding the transaction to the Attorney 
General. 

If any common carrier shall violate this section it shall be 
fined not exceeding $25,000; and every such director, agent, 
manager or officer thereof who shall have knowingly voted 
for or directed the act constituting such violation or who 
shall have aided or abetted in such violation shall be deemed 
guilty of a misdemeanor and shall be fined not exceeding 
$5,000, or confined in jail not exceeding one year, or both, 
in the discretion of the court. 
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Sec. 11. That authority to enforce compliance with sec- 
tions two, three, seven and eight of this Act by the persons 
respectively subject thereto is hereby vested: in the Inter- 
state Commerce Commission where applicable to common 
carriers, in the Federal Reserve Board where applicable to 
banks, banking associations and trust companies, and in the 
Federal Trade Commission where applicable to all other 
character of commerce, to be exercised as follows : 

Whenever the commission or board vested with jurisdic- 
tion thereof shall have reason to believe that any person is 
violating or has violated any of the provisions of sections 
two, three, seven and eight of this Act, it shall issue and 
serve upon such person a complaint stating its charges in 
that respect, and containing a notice of a hearing upon a day 
and at a place therein fixed at least thirty days after the 
service of said complaint. The person so complained of shall 
have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the com- 
mission or board requiring such person to cease and desist 
from the violation of the law so charged in said complaint. 
Any person may make application, and upon good cause 
shown may be allowed by the commission or board, to inter- 
vene and appear in said proceeding by counsel or in person. 
The testimony in any such proceeding shall be reduced to 
writing and filed in the office of the commission or board. 
If upon such hearing the commission or board, as the case 
may be, shall be of the opinion that any of the provisions of 
said sections have been or are being violated, it shall make a 
report in writing in which it shall state its findings as to the 
facts, and shall issue and cause to be served on such person 
an order requiring such person to cease and desist from such 
violations, and divest itself of the stock held or rid itself of 
the directors chosen contrary to the provisions of sections 
seven and eight of this Act, if any there be, in the manner 
and within the time fixed by said order. Until a transcript 
of the record in such hearing shall have been filed in a circuit 
court of appeals of the United States, as hereinafter pro- 
vided, the commission or board may at any time, upon such 
notice and in such manner as it shall deem proper, modify 

95285—18 82 
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or set aside, in whole or in part, any report or any order made 
or issued by it under this section. 

If such person fails or neglects to obey such order of the 
commission or board while the same is in effect, the com- 
mission or board may apply to the circuit court of appeals 
of the United States, within any circuit where the violation 
complained of was or is being committed or where such 
person resides or carries on business, for the enforcement of 
its order, and shall certify and file with its application a 
transcript of the entire record in the proceeding, including 
all the testimony taken and the report and order of the com- 
mission or board. Upon such filing of the application and 
transcript the court shall cause notice thereof to be served 
upon such person and thereupon shall have jurisdiction of 
the proceeding and of the question determined therein, and 
shall have power to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transcript a 
decree alfirming, modifying, or setting aside the order of 
the commission or bo^rd. The findings of the commission 
or board as to the facts, if supported by testimony, shall be 
conclusive. If cither party shall apply to the court for . 
leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the 
failure to adduce such evidence in the proceeding before 
the commission or board, the court may order such addi- 
tional evidence to be taken before the commission or board 
and to be adduced upon the hearing in such manner and 
upon such terms and conditions as to the court may seem 
proper. The commission or board may modify its findings 
as to the facts, or make new findings, by reason of the 
additional evidence so taken, and it shall file such modified 
or new findings, which, if supported by testimony, shall be 
conclusive, and its recommendation, if any, for the modifica- 
tion or setting aside of its original order, with the return 
of such additional evidence. The judgment and decree of 
the court shall be final, except 'that the same shall be sub- 
ject to review by the Supreme Court upon certiorari as 
provided in section two hundred and forty of the Judicial 
Code. 
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Any party required by such order of the commission or 
board to cease and desist from a violation charged may 
obtain a review of such order in said circuit court of appeals 
by filing in the court a written petition praying that the 
order of the commission or board be set aside. A copy of 
such petition shall be forthwith served upon the commis- 
sion or board, and thereupon the commission or board forth- 
with shall certify and file in the court a transcript of the 
record as hereinbefore provided. Upon the filing of the 
transcript the court shall have the same jurisdiction to affirm, 
set aside, or modify the order of the commission or board 
as in the case of an application by the commission or board 
for the enforcement of its order, and the findings of the 
commission or board as to the facts, if supported by testi- 
mony, shall in like manner be conclusive. 

The jurisdiction of the circuit court of appeals of the 
United States to enforce, set aside, or modify orders of the 
commission or board shall be exclusive. 

Such proceedings in the circuit court of appeals shall be 
given precedence over other cases pending therein, and shall 
be in every way expedited. No order of the commission or 
board or the judgment of the court to enforce the same shall 
in any wise relieve or absolve any person from any liability 
under the Anti-trust Acts. 

Complaints, orders, and other processes of the commission 
or board under this section may be served by anyone duly 
authorized by the commission or board, cither (a) by de- 
livering a copy thereof to the person to be served, or to a 
member of the partnership to be served, or to the president, 
secretary, or other executive officer or a director of the cor- 
poration to be served; or (b) by leaving a copy thereof at 
the principal office or place of business of such person; or 
(c) by registering and mailing a copy thereof addressed to 
such person at his principal office or place of business. The 
verified return by the person so serving said complaint, or- 
der, or other process setting forth the manner of said serv- 
ice shall be proof of the same, and the return post-office 
receipt for said complaint, order, or other process regis- 
tered and mailed as aforesaid shall be proof of the service 
of the same. 
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Sec. 12. That any suit, action, or proceeding under the 
Anti-trust laws against a corporation may be brought not 
only in the judicial district whereof it is an inhabitant, but 
also in any district wherein it may be found or transacts 
business; and all process in such cases may be served in the 
district of which it is an inhabitant, or wherever it may be 
found. 

Sec. 13. That in any suit, action, or proceeding brought 
by or on behalf of the United States subpoenas for witnesses 
who are required to attend a court of the United States in 
any judicial district in any case, civil or criminal, arising 
under the Anti-trust laws may run into any other district: 
Provided , That in civil cases no writ of subpoena shall issue 
for witnesses living out of the district in which the court 
is held at a greater distance than one hundred miles from 
the place of holding the same without the permission of 
the trial court being first had upon proper application and 
cause shown. 

Sec. 14. That whenever a corporation shall violate any 
of the penal provisions of the Anti-trust laws, such violation 
shall be deemed to be also that of the individual directors, 
officers, or agents of such corporation who shall have author- 
ized, ordered, or done any of the acts constituting in whole 
or in part such violation, and such violation shall be deemed 
a misdemeanor, and upon conviction therefor of any such 
director, officer, or agent he shall be punished by a fine of 
not exceeding $5,000 or by imprisonment for not exceeding 
one year, or by both, in the discretion of the court. 

Sec. 15. That the several district courts of the United 
States are hereby invested with jurisdiction to prevent and 
restrain violations of this Act, and it shall be the duty of 
the several district attorneys of the United States, in their 
respective districts, under the direction of the Attorney 
General, to institute proceedings in equity to prevent and 
restrain such violations. Such proceedings may be by way 
of petition setting forth the case and praying that such 
violation shall be enjoined or otherwise prohibited. When 
the parties complained of shall have been duly notified of 
such petition, the court shall proceed, as soon as may be, 
to the hearing and determination of the case; and pending 
such petition, and before final decree, the court may at any 
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time make such temporary restraining order or prohibition 
as shall be deemed just in the premises. Whenever it shall 
appear to the court before which any such proceeding may 
be pending that the ends of justice require that other parties 
should be brought before the court, the court may cause 
them to be summoned, whether they reside in the district 
in which the court is held or not, and subpoenas to that end 
may be served in any district by the marshal thereof. 

Sec. 16. That any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive relief, in any 
court of the United States having jurisdiction over the par- 
ties, against threatened loss or damage by a violation of the 
Anti-trust laws, including sections two, three, seven and 
eight of this Act, when and under the same conditions and 
principles as injunctive relief against threatened conduct 
that will cause loss or damage is granted by courts of equity, 
under the rules governing such proceedings, and upon the 
execution of proper bond against damages for an injunction 
improvidently granted and a showing that the danger of 
irreparable loss or damage is immediate, a preliminary in- 
junction may issue: Provided, That nothing herein con- 
tained shall be construed to entitle any person, firm, corpora- 
tion, or association, except the United States, to bring suit 
in equity for injunctive relief against any common carrier 
subject to the provisions of the Act to regulate commerce, 
approved February fourth, eighteen hundred and eighty- 
seven, in respect of any matter subject to the regulations, 
supervision, or other jurisdiction of the Interstate Commerce 
Commission. 

Sec. 17. That no preliminary injunction shall be issued 
without notice to the opposite party. 

No temporary restraining order shall be granted without 
notice to the opposite party unless it shall clearly appear 
from specific facts shown by affidavit or by the verified bill 
that immediate and irreparable injury, loss, or damage will 
result to the applicant before notice can be served and a 
hearing had thereon. Every such temporary restraining 
order shall be indorsed with the date and hour of issuance, 
shall be forthwith filed in the clerk’s office and entered of 
record, shall define the injury and state why it is irreparable 
and why the order was granted without notice, and shall, 
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by its terms expire within such time after entry, not to 
exceed ten days, as the court or judge may fix, unless within 
the time so fixed the order is extended for a like period 
for good cause shown, and the reasons for such extension 
shall be entered of record. In case a temporary restraining 
order shall be granted without notice in the contingency 
specified, the matter of the issuance of a preliminary in- 
junction shall be set down for a hearing at the earliest pos- 
sible time and shall take precedence of all matters except 
older matters of the same character; and when the same 
comes up for hearing the party obtaining the temporary 
restraining order shall proceed with the application for a 
preliminary injunction, and if he does not do so the court 
shall dissolve the temporary restraining order. Upon two 
days’ notice to the party obtaining such temporary restrain- 
ing order the opposite party may appear and move the dis- 
solution or modification of the order, and in that event the 
court or judge shall proceed to hear and determine the 
motion as expeditiously as the ends of justice may require. 

Section two hundred and sixty-three of an Act entitled 
“And Act to codify, revise, and amend the laws relating to 
the judiciary,” approved March third, nineteen hundred and 
eleven, is hereby repealed. 

Nothing in this section contained shall be deemed to alter, 
repeal, or amend section two hundred and sixty-six of an Act 
entitled “ An Act to codify, revise, and amend the laws relat- 
ing to the judiciary,” approved March third, nineteen hun- 
dred and eleven. 

Sec. 18. That, except as otherwise provided in section 16 
of this Act, no restraining order or interlocutory order of 
injunction shall issue, except upon the giving of security by 
the applicant in such sum as the court or judge may deem 
proper, conditioned upon the payment of such costs and 
damages as may be incurred or suffered by any party who 
may be found to have been wrongfully enjoined or restrained 
thereby. 

Sec. 19. That every order of injunction or restraining 
order shall set forth the reasons for the issuance of the 
same, shall be specific in terms, and shall describe in reason- 
able detail, and not by reference to the bill of complaint or 
other document, the act or acts sought to be restrained, and 
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shall be binding only upon the parties to the suit, their offi- 
cers, agents, servants, employees, and attorneys, or those in 
active concert or participating with them, and who shall, b 3 f 
personal service or otherwise, have received actual notice of 
the same. 

Sec. 20. That no restraining order or injunction shall be 
granted by any court of the United States, or a judge or the 
judges thereof, in any case between an employer and em- 
ployees, or between employers and employees, or between 
employees, or between persons employed and persons seeking 
employment, involving, or growing out of, a dispute concern- 
ing terms or conditions of employment, unless necessary to 
prevent irreparable injury to property, or to a property 
right, of the party making the application, for which injury 
there is no adequate remedy at law, and such property or 
property right must be described with particularity in the 
application, which must be in writing and sworn to by the 
applicant or by his agent or attorney. 

And no such restraining order or injunction shall prohibit 
any person or persons, whether singly or in concert, from 
terminating any relation of employment, or from ceasing to 
perform any work or labor, or from recommending, advising, 
or persuading others by peaceful means so to do; or from 
attending at any place where any such person or persons 
may lawfully be, for the purpose of peacefully obtaining or 
communicating information, or from peacefully persuading 
any person to work or to abstain from working; or from 
ceasing to patronize or to employ any party to such dispute, 
or from recommending, advising, or persuading others by 
peaceful and lawful means so to do; or from paying or giv- 
ing to, or withholding from, any person engaged in 6uch 
dispute, any strike benefits or other moneys or things of 
value; or from peaceably assembling in a lawful manner, 
and for lawful purposes; or from doing any act or thing 
which might lawfully be done in the absence of such dispute 
by any party thereto ; nor shall any of the acts specified in 
this paragraph be considered or held to be violations of any 
law of the United States. 

Sec. 21. That any person who shall willfully disobey any 
lawful writ, process, order, rule, decree, or command of any 
district court of the United States or any court of the Dis- 
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trict of Columbia by doing any act or thing therein, or 
thereby forbidden to be done by him, if the*act or thing so 
done by him be of such character as to constitute also a 
criminal offense under any statute of the United States, or 
under the laws of any State in which the act was committed, 
shall be proceeded against for his said contempt as herein- 
after provided. 

Sec. 22. That whenever it shall be nlade to appear to any 
district court or judge thereof, or to any judge therein sit- 
ting, by the return of a proper officer on lawful process, or 
upon the affidavit of some credible person, or by information 
filed by any district attorney, that there is reasonable ground 
to believe that any person has been guilty of such contempt, 
the court or judge thereof, or any judge therein sitting, may 
issue a rule requiring the said person so charged to show 
cause upon a day certain why he should not be punished 
therefor, which rule, together with a copy of the affidavit 
or information, shall be served upon the person charged, 
with sufficient promptness to enable him to prepare for and 
make return to the order at the time fixed therein. If upon 
or by such return, in the judgment of the court, the alleged 
contempt be not sufficiently purged, a trial shall be directed 
at a time and place fixed by the court: Provided , however , 
That if the accused, being a natural person, fail or refuse to 
make return to the rule to show cause, an attachment may 
issue against his person to compel an answer, and in case 
of his continued failure or refusal, or if for any reason it 
be impracticable to dispose of the matter on the return day, 
he may be required to give reasonable bail for his attendance 
at the trial and his submission to the final judgment of the 
court. Where the accused is a body corporate, an attach- 
ment for the sequestration of its property may be issued 
upon like refusal or failure to answer. 

In all cases within the purview of this Act such trial may 
be by the court, or, upon demand of the accused, by a jury; 
in which latter event the court may impanel a jury from the 
jurors then in attendance, or the court or the judge thereof 
in chambers may cause a sufficient number of jurors to be 
selected and summoned, as provided by law, to attend at the 
time, and place of trial, at which time a jury shall be selected 
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and impaneled as upon a trial for misdemeanor; and such 
trial shall conform, as near as may be, to the practice in 
criminal cases prosecuted by indictment or upon information. 

If the accused be found guilty, judgment shall be entered 
accordingly, prescribing the punishment, either by fine or 
imprisonment, or both, in the discretion of the court. Such 
fine shall be paid to the United States or to the complainant 
or other party injured by the act constituting the contempt, 
or may, where more than one is so damaged, be divided or 
apportioned among them as the court may direct, but in no 
case shall the fine to be paid to the United States exceed, 
in case the accused is a natural person, the sum of $1,000, 
nor shall such imprisonment exceed the term of six months: 
Provided , That in any case the court or a judge thereof 
may, for good cause shown, by affidavit or proof taken in 
open court or before such judge and filed with the papers in 
the case, dispense with the rule to show cause, and may issue 
an attachment for the arrest of the person charged with con- 
tempt; in which event such person, when arrested, shall be 
brought before such court or a judge thereof without unnec- 
essary delay and shall be admitted to bail in a reasonable 
penalty for his appearance to answer to the charge or for 
trial for the contempt ; and thereaft er the proceedings shall 
be the same as provided herein in case the rule had issued 
in the first instance. 

Sec. 23 . That the evidence taken upon the trial of any 
persons so accused may be preserved by bill of exceptions, 
and any judment of conviction may be reviewed upon writ 
of error in all respects as now provided by law in criminal 
cases, and may be affirmed, reversed, or modified as justice 
may require. Upon the granting of such writ of error, 
execution of judgment shall be stayed, and the accused, if 
thereby sentenced to imprisonment, shall be admitted to bail 
in such reasonable sum as may be required by the court, or 
by any justice, or any judge of any district court of the 
United States or any court of the District of Columbia. 

Sec. 24. That nothing herein contained shall be con- 
strued to relate to contempts committed in the presence of 
the court, or so near thereto as to obstruct the administration 
of justice, nor to contempts committed in disobedience of 
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any lawful writ, process, order, rule, decree, or command 
entered in any suit or action brought or prosecuted in the 
name of, or on behalf of, the United States, but the same, 
and all other cases of contempt not specifically embraced 
within section twenty-one of this Act, may be punished in 
conformity to the usages at law and in equity now pre- 
vailing. 

Sec. 25. That no proceeding for contempt shall be insti- 
tuted against any person unless begun within one year from 
the date of the act complained of; nor shall any such pro- 
ceeding be a bar to any criminal prosecution for the same 
act or acts; but nothing herein contained shall affect any 
proceedings in contempt pending at the time of the passage 
of this Act. 

Sec. 26. If any clause, sentence, paragraph, or part of 
this Act shall, for any reason, be adjudged by any court of 
competent jurisdiction to be invalid, such judgment shall 
not affect, impair, or invalidate the remainder thereof, but 
shall be confined in its operation to the clause, sentence, 
paragraph, or part thereof directly involved in the con- 
troversy in which such judgment shall have been rendered. 


IV. 


EXPEDITING ACT OP PEBRTJAET 11, 1903, AS AMENDED 
BY THE ACT OP JUNE 25, 1910. 

[32 Stat., 823; 36 Stat., 854.] 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , That 
section one of the act entitled : “ An act to expedite the hear- 
ing and determination of suits in equity pending or here- 
after brought under the act of July second, eighteen hundred 
and ninety, entitled ‘ An act to protect trade and commerce 
against unlawful restraints and monopolies,’ ‘An act to 
regulate commerce,’ approved February fourth, eighteen 
hundred and eighty-seven, or any other acts having a like 
purpose that may be hereafter enacted,” approved February 
eleventh, nineteen hundred and three, be, and the same is 
hereby, amended so as to read as follows: 



THE EXPEDITING LAW. 


507 


“ That in any suit in equity pending or hereafter brought 
in any circuit court of the United States under the act en- 
titled ‘ An act to protect trade and commerce against unlaw- 
ful restraints and monopolies,’ approved July second, eight- 
een hundred and ninety, ‘ An act to regulato commerce,’ 
approved February fourth, eighteen hundred and eighty- 
seven, or any other acts having a like purpose that hereafter 
may be enacted, wherein the United States is complainant, 
the Attorney General may file with the clerk of such court a 
certificate that, in his opinion, the case is of general public 
importance, a copy of which shall be immediately furnished 
by such clerk to each of the circuit judges of the circuit in 
which the case is pending. Thereupon such case shall be 
given precedence over others and in every way expedited, and 
be assigned for hearing at the earliest practicable day, before 
not less than three of the circuit judges of said court, if there 
be three or more ; and if there be not more than two circuit 
judges, then before them and such district judge as they may 
select; or, in case the full court shall not at any time be made 
up by reason of the necessary absence or disqualification of 
one or more of the said circuit judges, the Justice of the Su- 
preme Court assigned to that -circuit or the other circuit judge 
or judges may designate a district judge or judges within the 
circuit who shall be competent to sit in said court at the hear- 
ing of said suit. In the event the judges sitting in such case 
shall be equally divided in opinion as to the decision or dis- 
position of said cause, or in the event that a majority of said 
judges shall be unable to agree upon the judgment, order, or 
decree finally disposing of said case in said court which 
should be entered in said cause, then they shall immediately 
certify that fact to the Chief Justice of the United States, 
vho shall at once designate and appoint some circuit judge to 
sit with said judges and to assist in determining said cause. 
Such order of the Chief Justice shall be immediately trans- 
mitted to the clerk of the circuit court in which said cause is 
pending, and shall be entered upon the minutes of said court 
Thereupon said cause shall at once be set down for reargu- 
ment and the parties thereto notified in writing by the clerk 
of said court of the action of the court and the date fixed for 
the reargument thereof. The provisions of this section shall 
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apply to all causes and proceedings in all courts now pend- 
ing, or which may hereafter be brought.” 

Sec. 2. That in every suit in equity pending or hereafter 
brought in any circuit court of the United States under 
any of said acts, wherein the United States is complainant, 
including cases submitted but not yet decided, an appeal 
from the final decree of the circuit court will lie only to the 
Supreme Court, and must be taken within sixty days from 
the entry thereof: Provided , That in any case where an 
appeal may have been taken from the final decree of a circuit 
court to the circuit court of appeals before this act takes 
effect, the case shall proceed to a final decree therein, and an 
appeal may be taken from such decree to the Supreme Court 
in the manner now provided by law. 


V. 


THE JUDICIAL CODE. 

[3G Stat., 1167.] 

“ AN ACT To codify, revise, and amend the laws relating to the judi- 
ciary.” (Approved March 3, 1911; In effect January 1, 1912, 36 
Stat, 1087.) 

***** 

Sec. 289. The circuit courts of the United States, upon 
the taking effect of this act, shall be, and hereby are, 
abolished. * * * 

Sec. 290. All suits and proceedings pending in said circuit 
courts on the date of the taking effect of this act, whether 
originally brought therein or certified thereto from the dis- 
trict courts, shall thereupon and thereafter be proceeded 
with and disposed of in the district courts in the same 
manner and with the same effect as if originally begun 
therein. * * * 

Sec. 291. Wherever, in any law not embraced within this 
act, any reference is made to, or any power or duty is con- 
ferred or imposed upon, the circuit courts, such reference 
shall, upon the taking effect of this act, be deemed and held 
to refer to, and to confer such power and impose such duty 
upon, the district courts. 
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VI. 


THE IMMUNITY PROVISION OF THE ACT OF FEBRUARY 

25 , 1903 . 

[32 Stat., 854, 903.] 

AN ACT Making appropriations for the legislative, executive, and 
judicial expenses of the Government for the fiscal year ending June 
thirtieth, nineteen hundred and four, and for other purposes. 

* * * * * 

That for the enforcement of the provisions of the act 
entitled “ An act to regulate commerce,” approved February 
fourth, eighteen hundred and eighty-seven, and all acts 
amendatory thereof or supplemental thereto, and of the act 
entitled “ An act to protect trade and commerce against un- 
lawful restraints and monopolies,” approved July second, 
eighteen hundred and ninety, and all acts amendatory 
thereof or supplemental thereto, and sections seventy -three, 
seventy-four, seventy-five, and seventy-six of the act entitled 
u An act to reduce taxation, to provide revenue for the Gov- 
ernment, and other purposes,” approved August twenty- 
seventh, eighteen hundred and ninety-four, the sum of five 
hundred thousand dollars, to be immediately available, is 
hereby appropriated, out of any money in the Treasury not 
heretofore appropriated, to be expended under the direc- 
tion of the Attorney General in the employment of special 
counsel and agents of the Department of Justice to conduct 
proceedings, suits, and prosecutions under said acts in the 
courts of the United States: Provided , That no person shall 
be prosecuted or be subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing con- 
cerning which he may testify or produce evidence, docu- 
mentary or otherwise, in any proceeding, suit, or prosecu- 
tion under said acts: Provided further , That no person so 
testifying shall be exempt from prosecution or punishment 
for perjury committed in so testifying. 
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VII. 


AN ACT DEFINING THE BIGHT OF IMMUNITY. 

[34 Stat, 798.] 

AN ACT Defining the right of Immunity of witnesses under the act 
entitled “An act In relation to testimony before the Interstate 
Commerce Commission/’ and so forth, approved February eleventh, 
eighteen hundred and ninety-three, and an act entitled “ An act to 
establish the Department of Commerce and Labor,” approved Feb- 
ruary fourteenth, nineteen hundred and three, and an act entitled 
“An act to further regulate commerce with foreign nations and 
among the States,” approved February nineteenth, nineteen hun- 
dred and three, and an act entitled “ An act making appropriations 
for the legislative, executive, and judicial expenses of the Govern- 
ment for the fiscal year ending June thirtieth, nineteen hundred 
and four, and for other purposes,” approved February twenty-fifth, 
nineteen hundred and three. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. 
That under the immunity provisions in the act entitled 
“ An act in relation to testimony before the Interstate Com- 
merce Commission,” and so forth, approved February elev- 
enth, eighteen hundred and ninety-three, in section six of 
the act entitled u An act to establish the Department of Com- 
merce and Labor,” approved February fourteenth, nineteen 
hundred and three, and in the act entitled “ An act to fur- 
ther regulate commerce with foreign nations and among the 
States,” approved February nineteenth, nineteen hundred 
and three, and in the act entitled “ An act making appropri- 
ations for the legislative, executive, and judicial expenses of 
the Government for the fiscal year ending June thirtieth, 
nineteen hundred and four, and for other purposes,” ap- 
proved February twenty-fifth, nineteen hundred and three, 
immunity shall extend only to a natural person who, in 
obedience to a subpoena, gives testimony under oath or pro- 
duces evidence, documentary or otherwise, under oath. 
Approved, June 30, 1906. 
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VIII. 

THE PANAMA CANAL ACT. 

[Act of Mar. 4, 1913 ; 37 Stat., 500.] 

AN ACT To provide for the opening, maintenance, protection, and 
operation of the Panama Canal, and the sanitation and government 
of the Canal Zone. 

***** 

Sec. 11. That section five of the act to regulate commerce, 
approved February fourth, eighteen hundred and eighty- 
seven, as heretofore amended, is hereby amended by adding 
thereto a new paragraph at the end thereof, as follows : 

“From and after the first day of July, nineteen hundred 
and fourteen, it shall be unlawful for any railroad company 
or other common carrier subject to the act to regulate com- 
merce to own, lease, operate, control, or have any interest 
whatsoever (by stock ownership or otherwise, either directly, 
indirectly, through any holding company, or by stockholders 
or directors in common, or in any other manner) in any com- 
mon carrier by water operated through the Panama Canal 
or elsewhere with which said railroad or other carrier afore- 
said does or may compete for traffic or any vessel carrying 
freight or pasengers upon said water route or elsewhere 
with which said railroad or other carrier aforesaid does or 
may compete for traffic; and in case of the violation of this 
provision each day in which such violation continues shall 
be deemed a separate offense.” 

Jurisdiction is hereby conferred on the Interstate Com- 
merce Commission to determine questions of fact as to the 
competition or possibility of competition, after full hearing, 
on the application of any railroad company or other carrier. 
Such application may be filed for the purpose of determining 
whether any existing service is in violation of this section 
and pray for an order permitting the continuance of any 
vessel or vessels already in operation, or for the purpose of 
asking an order to install new service not in conflict with 
the provisions of this paragraph. The commission may on 
its own motion or the application of any shipper institute 
proceedings to inquire into the operation of any vessel in 
use by any railroad or other carrier which has not applied 
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to the commission and had the question of competition or 
the possibility of competition determined as herein provided. 
In all such cases the order of said commission shall be final. 

If the Interstate Commerce Commission shall be of the 
opinion that any such existing specified service by water 
other than through the Panama Canal is being operated in 
the interest of the public and is of advantage to the con- 
venience and commerce of the people, and that such extension 
will neither exclude, prevent, nor reduce competition on the 
route by water under consideration, the Interstate Commerce 
Commission may, by order, extend the time during which 
such service by water may continue to be operated beyond 
July first, nineteen hundred and fourteen. In every case 
of such extension the rates, schedules, and practices of such 
water carrier shall be filed with the Interstate Commerce 
Commission and shall be subject to the act to regulate com- 
merce and all amendments thereto in the same manner and 
to the same extent as is the railroad or other common carrier 
controlling such water carrier or interested in any manner in 
its operation : Provided , Any application for extention under 
the terms of this provision filed with the Interstate Com- 
merce Commission prior to July first, nineteen hundred and 
fourteen, but for any reason not heard and disposed of 
before said date, may be considered and granted thereafter. 

No vessel permitted to engage in the coastwise or foreign 
trade of the United States shall be permitted to enter or pass 
through said canal if such ship is owned, chartered, operated, 
or controlled by any person or company which is doing 
business in violation of the provisions of the act of Congress 
approved July second, eighteen hundred and ninety, entitled 
“An act to protect trade and commerce against unlawful 
restraints and monopolies,” or the provisions of sections 
seventy-three to seventy-seven, both inclusive, of an act 
approved August twenty-seventh, eighteen hundred and 
ninety- four, entitled “ An act to reduce taxation, to provide 
revenue for the Government, and for other purposes,” or 
the provisions of any other act of Congress amending or 
supplementing the said act of July second, eighteen hundred 
and ninety, commonly known as the Sherman Anti-trust Act, 
and amendments thereto, or said sections of thg act of 
August twenty-seventh, eighteen hundred and ninety-four. 



THE PANAMA CANAL LAW. 


613 


The question of fact may be determined by the judgment of 
any court of the United States of competent jurisdiction in 
any cause pending before it to which the owners or operators 
of such ships are parties. Suit may be brought by any 
shipper or by the Attorney General of the United States. 
*** <•> .* 
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